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PREFACE. 


Those  who  intend  followmg  law  as  a  profession,  will 
find  Real  Property  one  of  the  most  interesting  of  the 
twelve  volumes  of  the  Cydopedia  of  Law. 

Retd  Property  is  the  foundation  on  whidi  a  legal 
education  must  be  built.  It  is  the  wealth  of  every  na- 
tion, indestructible  and  imperishable.  The  law  48  laid 
down  by  the  statutes  of  our  several  States,  is  the  same  as 
the  English  law,  amended  and  modified  to  meet  the  re- 
quirements of  the  people  of  each  respective  State,  taid 
the  peculiar  conditions  which  exist  there. 

The  law  pertaining  to  Real  Property  traces  back  so 
far,  that  we  know  not  when  it  began,  for  we  find  it  has 
come  to  us,  step  by  step,  originating  with  the  customs  of 
barbaric  people. 

Real  Property  therefore  becomes  not  only  an  inter- 
esting, an  important,  but  an  absolutely  necessary  study 
for  all  those  who  desire  a  complete  education  covering 
all  that  pertains  to  the  law  in  gener^. 

Those  who  read  law,  but  not  with  the  intention  of 
being  admitted  to  the  bar,  will  find  tins  volume  equally 
interesting. 

The  student  will  read  wHh  very  great  profit  what  is 
written  on  pleading  and  practice.    The  one  who  contem- 
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plates  practicing  law,  must  be  thorouj^y  posted  on 
how  to  prepare  his  cases  and  place  tbem  properly  before 
the  courts.  Equally  important  is  that  of  practice,  for, 
unless  he  is  able  to  present  his  matters  in  a  dear,  con- 
cise and  legal  manner,  he  cannot  properly  protect  the 
ri^ts  of  his  clients  and  will  bring  failure  to  himself. 
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LAW  OF  REAL  PROPERTY. 


CHAPTER  I. 

THE  SULT  HISTOBT  OF  PBOFEKTIT. 

Sec.  14ai»  CLASSES  OF  PROPERTY.— 
MOVABLE  AND  IMMOVABLE.— In  the  infancy 
of  civilization  property  consisted  almost  solely  of  visible 
and  tangible  articles,  such  as  cattle,  sheep,  buildings  and 
land,  now  termed  corporeal,  as  distinguished  from  tn- 
corporetd  property,  as  debts,  rights  in  action,  and  the 
like,  so  common  to  modem  civilization.  Of  tangible, 
or  corporeal  property,  there  are  plainly  two  classes, 
tibus  we  have,  sheep,  cattle,  and  articles  that  may  be 
transported  from  place  to  place,  or  consmned,  on  the 
one  hand,  and  land,  houses,  and  the  like,  which  are 
permanent  and  stationary  in  diaracter;  or  movtAle 
and  immfftxd>le  property.  This  division  of  property 
into  movable  and  immovable  was  made  in  ihe  early 
years  of  our  civilization  and  continues  one  of  the  most 
fundamental  classifications  of  property,  and  to  whidt 
Ihe  history  of  the  Anglo-Saxon  race  has  added  many 
important  circumstances.t 

*Thu  book  is  No.  10  of  the  CycIopediA  of  Law;  the  fonoer 
1,4S0  tecHoiu  comprise  the  first  nine  bo«^  ^f  the  Series. 
fWiUunu,  Real  Prop.  1,  X. 
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t  LAW  OP  REAL  PROPERTY. 

Our  American  law  of  real  property  is  that  of  Eng- 
land, which  our  forefathers  brought  to  this  country  in 
(»k>nial  times,  and  which  became  so  firmly  rooted  that 
but  few  changes,  and  these  chiefly  statutory,  hare  been 
made.  A  few  principles  of  the  English  law,  such  as 
entails  and  the  principles  of  primogeniture,  being  con- 
trary to  our  syst^n  of  government,  soon  died  out,  or 
were  le^lated  away. 

The  history  of  real  property  in  England  has  much 
to  do  with  the  rise,  development,  and  fall  of  feudalism, 
and  it  therefore  becomes  important  that  the  student 
should  investigate  to  some  extent  the  principles  and 
diaracteristics  of  a  system  which,  though  it  has  passed 
away>  has  left  its  markings  <m  our  legal  system.* 

'He  feudal  system  was  first  established  by  the  Goths  and 
Vandals  when  they  orerran  and  subdued  Rune.  Under  this 
system  land  was  made  the  basis  of  goTemment,  and  all  land  was 
regarded  as  held  by  the  king.  As  these  barbarian  hordes  came 
down  from  the  north  of  Europe  they  took  possession  of  all  prop- 
erty, both  i«al  and  personal,  belonging  to  those  they  subdued. 
The  king,  or  chief,  divided  the  property  among  his  followers; 
the  real  property,  or  land,  was  not  given  to  them  outri^t,  but 
was  allotted  to  the  chief  men  and  soldiers,  in  large  parcels,  which 
"allotments  were  called  feoda,  feuds,  fiefs,  or  fees :  which  last  ap- 
pellation in  the  northern  language  signifies  a  conditional  stipend 
or  reward.*'  (3  BI.  Com.  45.)  The  condition  aimexed  to  these 
holdings  was,  that  the  possessor  should  do  service  faithfully,  both 
at  home  and  in  the  wars,  to  him  by  whom  they  were  given,  to  do 
which  the  holder  had  to  take  an  oath  of  fealty,  and  on  failure 
of  the  condition  the  lands  again  reverted  to  the  chief  or  king 
who  had  granted  them.  The  chief  men  to  whom  the  large  tracts 
were  given,  called  tenants  in  capita,  again  divided  the  land 
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By  the  Norman  Conquest  of  England,  in  1066,  the 
IftDds  formerly  owned  by  tlie  Saxons  were  for  the  most 
part  confiscated,  and  re-granted  by  William  the  Con- 
queror to  his  soldiers  under  the  principles  of  the  feudal 
system,  that  is,  the  lands  instead  of  being  held  freely* 
or  as  allodial  lands,  were  held  under  a  sort  of  rental, 
consisting  in  the  performance  of  military  service  to  the 
immediate  superior  of  the  bolder,  until  such  service 
rea<iied  the  king,  or  lord  paramoimt,  who  was  deemed 
to  be  the  owner  of  all  the  land.  This  system  was  socm 
applied  to  all  the  lands  in  England,  both  those  confis- 
cated and  those  that  were  allowed  to  remain  in  the  bands 
of  their  former  Saxon  owners.*  So  that  in  a  short  time 
after  the  Norman  Conquest,  the  principle  became  firm- 
ly established,  that  there  were  no  free  lands,  but  that  all 
lands  were  mere  holdings,  tenures  ( from  tenir,  to  hold ) , 
or  estates  subject  to  the  claims  of  the  lord  paramount 
or  king,  in  whom  the  title,  and  ri^t  of  disposition 
rested.  This  idea,  that  property  in  land  is  a  mere  hold- 
ing or  estate,  has  clung  to  our  real  property  law  ever 
since,  so  that  today,  title  to  land  is  not  absolute,  the 
owner  only  having  an  estate  therein.t 

amoDg  his  immediate  followers  on  thr  same  principles,  granting 
the  use  of  the  land,  while  reserring  the  title,  the  same  relation 
as  to  rendering  military  service  or  returns  for  the  land  being 
kept  np  as  between  the  king  and  tenant  in  capita.  (S  BL  Com. 
48,  48;  Wright's  Tenures,  61,  6S.) 

•WilUam^  Real  Prop.  4;  Stabhs,  Const,  ffirt.  Eng.  Yd.  1* 
Ch.  iz. 

fWilUams,  Real  Prop.  17.  Estate,  or  in  Latin,  ttaUu,  ng- 
nifying  the  condition  or  ciTOimstaaces  in  whi^  the  owner  stands 
with  regard  to  his  property. 
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The  system  of  tenures,  or  holdings^  established  under 
the  feudal  system,  only  applied  to  land,  or  immovable 
property;  sheep  and  cattle  and  other  movable  property 
were  not  of  sufficient  importance,  or  were  too  easily  dis- 
posed of  to  bring  under  the  system,  and  their  control 
and  ownership  by  individuals  was  regarded  as  abso- 
lute* 

"Lands,  houses,  and  immovable  property, — ^things 
capable  of  being  held  in  the  way  above  described, — ■ 
were  called  tenement*  or  things  held.  They  were  also 
denominated  hereditaments,  because,  on  the  death  of 
the  owner,  they  devolved  by  law  to  his  heir.  So  that 
&e  phrase,  lands,  tenements,  and  hereditaments,  was 
used  by  the  lawyers  of  those  times  to  express  all  sorts 
of  property  of  tiie  first  or  immovable  class;  and  the 
expression  is  in  use  to  the  present  day."t  The  other 
class  of  property,  movable,  was  designated  as  goods  <a 
diattels,  terms  still  in  common  use. 

Sec.  1432.  ORIGIN  OF  THE  TERMS  "REAL 
PROPERTY"  AND  "PERSONAL  PROPER- 
TY."— Under  the  feudal  system  land  was  known  by 
the  name  of  tenements  and  this  designation  maintained 
until  the  feudal  system  began  to  decline,  commercial 
systems  to  spring  up,  and  the  growth  of  liberty  among 
the  people  demanded  a  change  in  the  ideas  prevailing 
as  to  the  ownership  of  land.  The  final  blow  at  tiie 
feudal  system  was  not  given  until  the  restoration  of 
Charles  II,  whm  a  statute  abolished  most  of  the  forms 

•Co.  LItt.  191a,  D. 
tWUliamB,  Real  Prop.  B. 
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of  tenures  theretofore  existing  and  simplified  the  law 
as  to  land,  thou^  the  old  forms  still  renmined.  This 
statute  (12  Car.  II,  c.  24)  abolished  tenures  by  knight 
service  and  many  of  the  feudal  restmints  upon  aliena- 
tion of  land,  and  reduced  nearly  all  tenures  to  free  and 
common  socage,  by  which  was  meant  tenure  by  render- 
ing some  conyenti<uial  service  not  military.  And  it 
was  upon  such  a  grtmt  that  the  land  in  most  of  the 
American  colonies  was  given  to  the  colonists  by  Hie 
king,  simply  recognizing  the  doctrine  of  fealty.* 

As  the  feudal  system  passed  away,  and  disputes  over 
the  rij^t  to  the  possession  of  land  arose  between  the 
lord  and  tenant,  another  important  distinction  between 
land  and  chattels  became  apparent,  the  real  land  could 
be  restored  in  an  action  at  law,  while  in  the  case  of 
goods  the  remedy  was  usually  against  the  person  who 
had  taken  and  disposed  of  them.  So  that,  growing 
out  of  the  remedy  applicable  to  the  recovery  of  the 
two  sorts  of  property,  and  the  actions  therefore,  retd 
actions,  and  pertomd  actions,  land  and  tenements  came 
to  be  called  real  property,  and  goods  and  chattels  per- 
gonal property.^ 

Sec.  1488.  OF  THE  DISTINCTION  BE- 
TWEEN REAL  AND  PERSONAL  PROPER- 
TY,— The  terms  real  property  and  pergonal  property 
are  now  more  common  than  the  ancient  designations; 
while  the  latter  dass  has  grown  into  almost  as  mudi 


•Wrigbt'B  TeniiTM,  148 ;  WiDuuns,  Heal  Prop.  fin. 
tie  Bl.  Com.  16,384;  3  Id.  144. 
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importance  as  the  former.  Many  sorts  of  property 
which  aire  in  «  way  fixed  and  immovable,  as  shares  of 
stock  in  railways,  are  yet  personal  property,  while  fol- 
lowing the  old  system,  titles  of  honor  are  considered  as 
real  property  since  in  ancient  times  th^  were  anneced 
to  the  ownership  of  certain  lands.*  On  the  contrary, 
a  lease  of  lands  or  houses  for  a  term  of  years,  wbs, 
and  is.  considered  as  personal  property,  since  the  ten- 
ant's possession,  thou^  for  a  long  term  of  years  did 
not  make  him  the  owner  of  the  land,  or  make  tiiie  tenant 
liable  to  any  of  the  feudal  dues  exacted  from  those 
holding  by  other  grants,  or  descend  to  his  eldest  s(»i  as 
heir  at  law,  but  was  merely  a  chattel  interest  to  the 
use  of  the  laud.t 

Another  distinction  between  real  and  perstmal  prop- 
erty coming  down  from  feudal  bimes  is,  that  on  the 
death  of  the  owner  intestate,  the  real  property  goes 
to  his  heir,  while  personal  property  is  distributed  by 
the  administrator  among  the  neM  of  Jdn  of  the  intes- 
tate, or,  under  modem  statutes,  the  personal  property 
is  first  taken  to  pay  debts  and  obligations,  while  the 
real  property  goes  to  the  heirs,  unless  necessary  to  pay 
debte. 

Sec.  1484.  CORPOREAL  AND  INCORPO- 
REAL PROPERTY.— In  addition  to  the  ckssifica- 
tion  of  property  into  movable  and  immovable,  personal 
and  real,  there  is  another  division  also  to  be  noted,  that 
of  corporeal  and  incorporeal.    By  corporeal  property 

•HaUam'B  Middle  Ages,  158 ;  WilIi|unB,  Real  Prop.  8. 
fCe.  Litt  46  a;  Williains,  Real  Prop.  9. 
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is  meant  visible  and  tangible  property,  as  a  house,  a 
parcel  of  land,  chattels,  and  the  like;  while  an  annuity, 
or  annual  rents  derived  from  land,  is  incorporeal  prop- 
erty, since  it  has  only  a  mental  existence,  is  intangible, 
invisible,  and  only  exists  in  contanplation  of  law.  In 
ancioit  times  writing  was  not  commonly  employed,  as 
very  few  people  could  write,  so  that  the  distinction  be- 
tween these  two  classes  of  property  became  important 
in  the  manner  of  their  transfer.  Corpore^  and  tangi- 
ble property  was  delivered  from  one  to  another  by 
actual  transfer  (livery  of  seizin),  or  by  a  symbolical 
delivery  in  the  case  of  land  or  bulky  articles;  while  a 
transfer  of  incorporeal  property,  not  being  capable  of 
this  actual  transfer  in  the  presence  of  witnesses,  had 
to  be  made  in  writing.*  It  is  with  corporeal  property, 
and  that  class  of  it  known  as  real  property  or  heredita- 
ments, since  it  descends  to  tiie  heir  on  the  death  of  the 
owner  that  we  are  now  ooncemed. 

Sec.  1485.  OTHER  TERMS  USED  TO  DES- 
IGNATE CORPOREAL  HEREDITAMENTS, 
OR  LAND. — ^A  number  of  words  and  phrases  that 
have  come  to  have  general  significance  and  meaning 

"Things  incorporeal  were  anciently  said  U)  lie  in  grant,  while 
corporeal  hereditaments  were  said  toliein  lioery.  %  Bl.  Com.  SO ; 
Co.  Litt.  9  a.  Under  the  old  common  law  tei^  was  regarded  as 
the  eridence  of  ownership,  and  no  transfer  of  title  to  land  was 
regarded  as  good  until  tivery  of  seizin  was  made  to  the  alienee. 
So  that  a  deed  to  land  without  livery  of  seizin  passed  no  title, 
while  if  livery  of  seizin  was  made  it  was  a  good  transfer,  because 
of  the  notoriety  of  the  transfer,  without  any  deed.  Gilbert  on 
Tenures,  77. 
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and  are  oommonly  used  in  the  law  of  real  property  need 
some  explanation  to  enable  the  student  to  comprehend 
their  meaning.  The  word  meatuage  is  used  by  the  pro- 
fession the  same  as  house,  and  while  formerly  consid- 
ered as  having  a  more  compreh«isive  meaning,  they  are 
now  deemed  nearly  synonymous,  each  comprising  not 
only  buildings,  but  also  outbuildings,  the  orchard,  cur- 
tilage, and  perhaps  the  garden  surrounding  the  house, 
when  used  in  a  legal  instrument.* 

The  word  tenement  is  also  used  in  law  to  designate 
a  house,  and  is  the  regular  synonym  following  the  word 
me»mage  in  a  lease,  but  whenever  the  sense  requires 
it  will  be  given  a  more  compreb^isive  meaning,  includ- 
ing land  generally.! 

The  word  land,  in  its  legal  signification,  includes  all 
soU  or  earth  generally,  but  in  its  strict  and  primary  im- 
port it  referred  to  arable  land.  But  in  our  law  it  in- 
cludes everything  attached  to  it  or  constructed  upon 
it,  as  houses,  bridges,  buildings  of  every  description; 
and  a  grant  of  a  parcel  of  land  carries  with  it  not  only 
the  things  upon  the  surface  of  the  land,  but  also  every- 
thing above  and  below  the  surface,  from  tbe  center  of 
the  earth  to  the  hi^est  heavens,  the  maxim  being, 
cujvs  eat  solum,  ejus  est  usque  ad  coebim.t  So  that  a 
pond  of  water  passes  with.the  land  as  land  covered  by 
water,  and  the  mines  and  minerals  below  the  surface 

'Williams,  Real  Prop.  IS;  27  Beay.  242;  SmithsoD  v.  Cage, 
Cro.  Jac.  626. 

t2  BI.  Com.  16, 17,  59. 
{Williams,  Real  Prop.  14. 
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pass  with  a  grant  of  the  land,  except  gold  and  silver, 
which  from  immemorial  times  were  claimed  by  the 
crown.!  But  this  exception  does  not  prevail  in  Amer- 
ica.t 

The  extensive  meaning  of  the  term  land  may  be  lim- 
ited and  controlled  by  the  context,  as  where  the  term  is 
used  in  plain  contradistinction  to  houses,  it  will  not 
indude  than.  And  minerals  under  land  may  be  ex- 
pressly excepted  so  as  not  to  pass  by  a  grant  of  the 
knd,  in  which  case  the  reservation  would  include  in> 

fl  Inst.  4a;  Case  of  mines,  Plowd.  SIS.  In  the  last  case  it 
vas  said  that  "the  cooimon  law  which  is  founded  upon  reason, 
appropriates  everything  to  the  persons  whom  it  hest  suits;  as 
common  and  trivial  things  to  the  common  people ;  things  of  more 
worth  to  persons  of  a  higher  and  superior  class,  and  things  most 
ezcefletit  to  persons  who  excel  all  others ;  and  because  gold  and 
silver  are  the  most  excellent  things  which  the  soil  contains,  the 
law  has  appointed  them,  as  in  reason  it  ought,  to  the  person  most 
excellent,  and  that  is  the  king."    A  most  remarlcable  line  of  rea- 


Jln  most  of  the  royal  charters  to  the  colonies,  "all  mines'* 
were  expressly  included  in  the  grants,  with  a  reservation  in 
some  cases  of  a  fourth  or  fifth  of  gold  and  silver  ores. 

The  rights  of  owners  of  mines  in  America  are  governed  by 
the  rules  of  the  common  law,  but  the  reservaticm  to  the  state  of 
the  precious  metals  never  obtained  in  this  country  to  any  extent. 
The  right  to  gQch  mines  on  the  public  lands  in  Cahfomia  is  held 
to  be  vetted  in  the  United  States  merely  as  an  incident  to  the 
ownership  of  the  soil  and  not  by  any  sovereign  prerogative.  The 
States  of  Pennsylvania  and  New  York,  by  statute  assert  pre- 
Togative  rights  over  ninea  to  the  extent  of  the  English  rule. 
Williams,  Real  Prop.  8 ;  Kent  Com.  878n ;  Boggs  v.  Merced  Co., 
14  CaL  87B^. 
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cidentally  the  ri^t  to  use  the  land  to  get  out  the  min- 
erals, and  tlie  duty  to  leave  sufficient  support  for  the 
land*     . 

The  word  premi»e»  is  commonly  used  in  law  as  mean- 
ing what  has  gone  before,  as,  where  certain  facts  have 
been  recited  in  an  instrument,  and  then  follows,  "in 
consideration  of  the  premise*,"  this  means  in  consid- 
eration of  the  facts  just  stated.  The  word  is  not  com- 
monly used  as  designating  property,  miless  a  descrip- 
tion has  preceded  its  use  in  the  same  instrument.! 

Sec.  1486.  AUTHORITIES  ON  THE  LAW 
OF  REAL  PROPERTY.— As  our  real  property  law 
is  largely  that  of  England,  it  follows  that  the  books 
by  English  autiiors  would  be  of  authority  here,  and  we 
have  many  English  works,  which  with  American  notes 
are  in  common  use.  Among  these  we  may  mention  the 
work  by  Joshua  Williams,  which  has  reached  its  6th 
American  edition  and  is  a  very  useful  compendiiun  of 
real  property  law;  and  The  History  of  Real  Property, 
by  Professor  Digby,  a  book  of  great  value  to  the  per- 
son who  desires  to  get  to  \he  very  bottom  of  the  subject. 
Washburn's  treatise  on  the  law  of  Real  Property,  in 
three  volumes,  is  an  exhaustive  and  authoritative  work. 
Bingham's  Law  of  Re^  Estate  is  another  three  volume 
work.  In  addition  to  these  authorities  the  student  will 
find  it  necessary  to  read  the  statutes  of  his  State  to 

'Janaan  on  Wills  (Hh  ed.),  7T7;  Earl  of  Cardigan  t.  Armi- 
tage,  2  B.  &  C.  197;  Livingstone  v.  Mohigona  Coal  Co.,  19  la. 
869;  Yandes  v.  Wright,  66  Ind.  819. 

iWillianiB,  Real  Prop.  15. 
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ascertun  what  dunges,  if  any,  hare  been  mide  in  the 
oonunon  law  as  to  rod  property,  and  these  statutes 
along  with  the  leading  decisions  which  ma^  be  found 
in  such  works  as  the  Lawyers'  Reports  Annotated,  will 
equip  him  not  only  for  admission  to  the  bar,  but  for 
actual  practice  of  the  law. 

Note. — In  the  earlj  historj  of  the  Saxon  pec^Ie,  Und  was  for 
the  moat  part  owned  by  the  people  in  oommon.  The  onl;  prop- 
erty that  was  not  subdivided  among  the  people  generally  to  be 
held  in  common,  was  that  actually  occupied  by  the  residence  of 
the  family.  Thus,  if  a  person  built  a  house  the  land  occupied  by 
the  house  was  regarded  as  his  property,  and  was  not  subject  to 
be  divided.  But  the  fields  outlying  the  villages  were  held  in  com- 
mon and  divided  from  time  to  time  among  the  people,  as  was 
done  in  Russia  until  quite  recent  times.  These  lands  were  then 
cultivated  by  the  person  to  whom  they  were  ^ven.  This  was  the 
system  prevailing  in  England  some  time  prior  to  the  Norman 
ConquesL 

At'  the  time  of  the  conquest  of  England  by  William,  most  of 
the  land  outside  of  the  cities  and  towns  was  divided  up  into 
manors  held  by  the  crown  and  tenants  in  capita,  for  many  of  the 
feudal  principles  were  introduced  prior  to  the  conquest  by  Wil- 
liam. After  the  Norman  conquest  the  feudal  system  was  made 
to  apply  to  all  lands  in  England. 

These  manors  held  by  the  Danish  earls  contained  from  three 
to  ten  thousand  acres,  and  were  divided  into  acre  strips.  They 
were  first  divided  into  three  great  fields,  in  order  that  the  tenants 
might  have  three  fields.  These  fields  were  again  divided  into  acre 
strips,  four  rods  wide  and  forty  rods  long.  For  convenience  in 
plowing  these  strips  were  made  forty  rods  long,  this  being  the 
distance  the  oxen  could  plow  without  stopping  to  rest.  It  was 
called  a  furrow-long,  or  furlong.  Why  the  strips  were  four  rods 
wide  does  not  appear.  Between  each  of  the  acre  strips  was  a 
litUe  space  of  uncultivated  land  which  was  allowed  to  grow  up  in 
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weeds,  brush  and  grass,  and  these  strips  were  to  be  seen  is  Eng- 
land for  a  thousand  years  or  more. 

The  acre  strips  were  portioned  out  to  the  villeins,  by  which 
was  meant  a  person  not  a  freeman,  and  from  which  word  is  de- 
rived our  term  villain,  or  person  of  bad  repute.  These  tenant 
farmers  ocupied  the  same  relation  to  the  lord  of  the  manor  as 
the  Russian  serfs  down  to  the  time  of  Nicholas.  Each  villein 
was  apportioned  thirty  acres  to  farm,  ten  acre  strips  in  each  of 
the  three  large  fields,  and  these  strips  were  not  adjoining.  In 
cultivating  the  land  the  villeins  worked  together.  Each  was 
obliged  to  keep  two  oxen  for  a  team,  which  he  could  not  sell  with- 
out the  consent  of  the  lord  of  the  manor.  The  villein  formed  an 
agreement  with  three  others  so  as  to  have  a  full  team  with  which 
to  plow  the  land,  and  in  the  plowing  each  had  his  particular  work 
to  do,  and  the  man  holding  the  plow  was  obliged  to  plow  his 
Deighbor's  land  as  well  as  he  did  his  own. 

When  WQliam  the  Conqueror  ascended  the  English  throne, 
orer  one  thousand  of  these  miuiors  became  his  by  right  of  suc- 
cession. In  addition  to  these  crown  estates,  the  estates  of  the 
nobles  who  opposed  him,  were  confiscated  and  went  to  the  king 
as  lord  paramount.  These  estates  were  granted  by  William  to  his 
military  followers.  Hiese  chief  soldiers  took  the  estates  as  they 
were  left  by  their  predecessors,  so  that  in  many  cases  the  actual 
occupants  of  the  land  were  not  disturbed  in  their  possession,  but 
there  was  simply  a  change  of  masters.  The  lands  of  the  church 
were  left  undisturbed,  and  also  the  manors  of  some  of  the  nobles 
who  had  not  opposed  William. 

In  1085,  one  year  before  the  Domesday  survey,  all  of  the  great 
landholders  met  the  king  at  Salisbury  Plains  and  took  oath  of 
fealty  or  homage,  which  was  an  acknowledgment  that  they  held 
their  lands  from  William  as  lord  paramount.  And  from  that  day 
to  this  it  is  the  theory  of  the  English  law  that  all  title  to  land  ts 
derived  inmiediately  from  the  crown,  and  that  there  is  no  valid 
title  unless  the  grant  can  be  traced  back  to  the  crown. 

The  Domesday  survey  was  an  assessment  or  inventory  of  all 
the  real  property  made  by  William  the  Conqueror  twenty  years 
after  the  battle  of  Hastings*  in  order  to  ncoiaia  the  holdings 
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and  value  of  the  various  manors.  In  the  Gnt  place  commisiioQ- 
ers  were  appointed  by  the  king  to  go  through  the  country  and 
visit  the  variouB  manors,  and  ascertain  their  size,  the  owner 
thereof,  and  from  whom  he  derived  title ;  also  the  number  of  acres 
of  pasture  land,  woodland,  and  waste  land,  and  the  fisheries.  The 
assessors  also  ascertained  the  number  of  freemen  on  the  manors, 
cottagers  and  villeins,  and  in  effect  made  a  general  assessment 
of  all  the  property  in  England.  From  this  data,  called  the 
Domesday  hook,  the  king  was  able  to  fix  the  returns  be  should 
receive  from  the  holders  of  the  manors. 

This  land  in  the  manors,  under  the  feudal  system  was  held 
by  military  tenure,  there  being  no  taxes  levied  by  the  king, 
except  directly  on  the  teoaots  in  capita,  who  were  obliged  to 
make  certain  returns  to  the  king  in  the  way  of  military  service 
and  equipment;  thus  to  serve  the  king  at  least  forty  days  in  the 
year,  and  when  so  doing  furnish  all  his  arms,  equipment,  horses 
and  provisions,  and  this  was  his  return,  or  rent,  for  the  use  of 
the  land.  The  amount  of  service  and  quantity  of  supplies  to  be 
furnished  was  also  fixed  in  proportion  to  the  amount  of  land  held 
by  the  various  tenants  in  capita.  The  relation  established  be- 
tween the  king  and  the  tenants  in  capita,  was  again  established 
between  the  lords  of  the  manors  and  their  tenants.  The  tenant 
could  not  alienate  the  land,  but  he  could  grant  it  to  another  upon 
the  same  terms  he  had  received  it;  this  was  called  sub-infeu- 
datlon. 

All  persons  who  did  not  hold  land  were  obliged  to  attach 
themselves  to  some  one  who  did,  for  the  purpose  of  obtaining 
their  protection. 

It  was  an  age  of  profound  ignorance,  so  far  as  knowledge  of 
writing  was  concerned.  There  was  not  one  in  ten  thousand  who 
could  read  or  write,  a  knowledge  of  learning  being  confined  en- 
tirely to  the  clergy.  Many  of  the  barons  could  neither  read  nor 
write.  As  a  result  of  this  ignorance,  seeing  and  hearing  had  to 
be  relied  upon  rather  than  writing.  The  barons  could  not  read, 
but  they  could  recognize  an  impression  made  by  their  seal  upon 
wax.  Hence  they  carried  a  seal  upon  a  ring,  which  they  attached 
to  all  documents,  that  they  might  recognize  them  as  their  own. 
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TluB  me  of  a  seal    became  so  cuitomar;    that  it  has  maintained 

ever  since,  hut  is  now  gradually  giving  placet  uul  is  not  of  much 

importance  in  the  execution  of  documenta. 

Three  times  a  ;esr  the  king  Bat  in  hii  court  composed  of  the 

great  barons  of  the  housdiold  and  the  hiahops  of  the  church,  and 
the  tenants  of  the  land  were  obhged  to  appear  and  tneel  before 
the  king  and  take  the  oath  of  allegiance.  Having  taken  the 
oath,  the  king  threw  upon  him  the  robe  of  oiSce,  and  this  was 
called  bis  investiture;  that  is,  they  were  invested,  or  actually 
clothed  with  the  land.  This  cemnony  of  taking  the  oath  of 
fealty  and  investiture  as  between  the  king  and  tenants  in  capita, 
was  again  performed  as  between  the  chief  tenants  and  their  sub- 
tenants. After  the  ceremony  of  allegiance  or  fealty  the  tenant 
was  actually  put  in  possession  of  the  land  by  hvery  of  seisin, 
vhich  was  performed  by  the  lord  and  tenant  going  upon  the 
premises,  and  there  in  the  presence  of  witnesses  the  lord  would 
deliver  to  the  tenant  a  tuft  of  grass  or  twig  from  the  land,  and 
declare  the  tenant  to  be  in  possession  of  all  the  land  then  granted 
to  him ;  this  ceremony  taking  the  place  of,  and  being  considered 
of  more  importance  than  the  execution  of  a  deed.  See,  Freeman^s 
Norman  Conquest,  Ch.  xvii.;  Stubbs'  Const.  Hist.  Sec.  96; 
Digby's  Hist,  of  Real  Property,  Chapters  1,  «;  «  BI.  Com.  Ch. 
4 ;  Williams,  RmI  Prop.  Oi.  1. 


DgizedbyGoOglC 


CHAPTER  H. 


OV  AN  ESTATE  FOE  LUK. 


Sec  1487.  ORIGIN  OF  AN  ESTATE  FOR 
LIFE. — It  is  said  by  Blackstone  and  other  writers  that 
fees  or  estates  woe  originally  held  at  the  will  of  the 
kndf  and  rose  by  degrees,  through  the  stages  of  leases 
for  years  and  for  Ufe,  to  the  dignity  of  inheritances.* 
But  Williams,  in  his  work  on  Real  Property,  claims 
that  an  estate  for  life  seems  to  have  been  the  smallest 
estate  in  the  conquered  lands  which  the  military  tenant 
was  disposed  to  accepLf  This  estate  could  not  be  sold 
by  the  tenant  without  the  consent  of  the  lord  of  the 
manor.  So  that  a  grant  of  land  to  A,  was  simply  a 
grant  for  his  life,  and  nothing  further.  It  being  an 
early  established  principle  In  feudal  grants,  tijat  they 
were  not  to  be  extended  beyond  the  express  terms  of 
tiie  gift,  but  were  to  be  construed  strictly,  and  such 
lands  on  the  deatii  of  the  life  tenant  reverted  to  the 
grantor.! 

If  a  grant  was  to  be  of  a  greater  estate  than  for  life, 
it  was  necessary  to  show  such  intent  that  the  descend- 
ants of  the  tenant  were  to  succeed  him,  as  by  granting 
the  land  to  "A  and  his  heirs,"  or  by  other  words  show- 
ing sudi  an  intentltHi.   At  first,  in  sudi  a  grant  the  heir 

•t  BI.  Com.  67. 
tWiDiaiiw,  Real  Prop.  17. 
tWrigbt'B  Tenures,  S9;  IRS. 
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took  from  tiie  grantor  since  he  was  named  in  the  orig- 
inal grant,  and  not  from  his  ancestor.  Hence  it  was 
said,  "the  ancestor  and  the  heirs  took  equally  as  a  suc- 
cession of  usufructuaries,  each  of  whom  during  his  life 
enjoyed  the  beneficial,  but  none  of  whom  possessed,  or 
could  lawfully  dispose  of,  the  direct  or  absolute  do- 
minion of  the  property."* 

The  feudal  system  did  not  long  prevent  the  aliena- 
tion of  landed  property,  and  by  the  statute  of  Quia 
Emptores  (18  £dw.  I,  c.  1),  the  right  of  every  free- 
man to  dispose  of  his  lands,  or  part  of  them,  was  ex- 
pressly sanctioned,  and  at  a  later  period  by  statute  (32 
Henry  VIII,  c.  1),  the  power  to  dispose  of  an  estate 
in  fee  simple  by  will  was  sanctioned.  This  enlarge- 
ment of  the  rights  of  the  owner  of  land  to  dispose  of 
same  by  devise  and  will  continued  until  now  there  are 
no  restrictions  on  the  right  of  the  owner  of  land  to 
dispose  thereof.t  And  the  rule  of  construction  followed 
in  feudal  times  has  been  changed  so  that  a  grant 
of  land  is  to  be  construed  most  strongly  against  the 
grantor,  with  the  exception,  coming  down  from  feudal 
times,  tliat  a  grant  to  A,  simply,  conveys  but  a  life 
estate,  and  it  is  as  necessary  now,  as  it  was  in  ancient 

•Co.  Litt.  191  a,  n;  Burgess  v.  Wheate,  1  Wm.  Bl.  188. 

fThe  statute  of  Quia  Emptores  abolished  sub-infcudation, 
declaring  "that  from  henceforth  it  shall  be  lawful  to  every  free- 
man to  sell  of  his  own  pleasure  his  lands  and  tenements,  or  part 
of  them,  so  that  the  feoffee  shall  hold  the  same  lands  or  tenements 
of  the  chief  lord  of  the  same  fee,  by  such  seirice  and  customs  as 
his  feoffor  held  before." 


DigizedbyGoOglC 


OP  AN  ESTATE  FOR  LIFE.  t7 

times,  to  use  the  word  heirs,  if  more  than  a  life  estate 
is  to  be  granted.  It  is  said  that  ignorance  of  this  rule 
of  law  has  served  to  defeat  the  intentions  of  many  un- 
learned devisors.  The  rule  has  been  modified  by  statute 
in  many  of  the  States  of  the  Union,  the  words  of  in- 
heritance being  dispensed  with  by  a  provision  that  every 
conveyance  passes  the  entire  estate  of  tiie  grantor,  un- 
less a  contrary  intent  appears  or  can  be  implied  from 
the  deed.* 

Sec  1488.  OF  AN  ESTATE  PER  AUTRE 
VIE. — ^When  the  owner  of  an  estate  for  life  sold  his 
interest  to  another,  the  new  owner  had  an  estate  for  the 
life  of  his  grantor,  and  this  in  Norman  Frendi  was 
called  an  estate  per  autre  vie,  and  the  person  for  whose 
life  the  land  is  held  is  called  the  ceatvi  que  vis.  Unless 
tiie  grant  to  the  new  owner  included  his  heirs,  if  he  died 
before  the  cestui  que  vkj  the  land  was  left  without  an 
occupant  while  the  life  of  the  latter  continued,  as  the 
law  would  not  allow  the  cestui  que  vie  to  re-enter  after 

'"General!;  speaking,  no  common  person  has  the  smallest  idea 
of  an;  difference  between  giving  a  horse  and  a  quantity  of  land. 
Common  sense  alone  would  never  teach  a  man  the  difference ;  but 
the  distinction  which  ia  now  clearly  established,  is  this :  If  the 
words  of  the  testator  denote  only  a  description  of  the  tpecipc 
estate  or  land  devised,  in  that  case,  if  no  words  of  limitation  are 
added,  the  devisee  has  only  an  estate  for  life.  But  if  the  words 
denote  the  qtumtum  of  mtereit  or  property  that  the  testator  has 
in  the  lands  devised,  then  the  whole  extent  of  such  his  interest 
passes  by  the  ^ft  to  the  devisee.  The  question,  therefore,  is 
always  a  question  of  construction,  upon  the  words  and  terms  used 
by  the  testator."  Per  Lord  Mansfield,  in  Hogan  v.  Jackson, 
Cowp.  S06. 
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having  disposed  of  his  estate.  Under  these  drcum- 
atances  any  one  might  enter  on  the  land,  and  the  one  so 
aitenog  was  caHed  a  general  occupant.  But  if  the  life 
estate  held  by  A  had  been  granted  to  "B  and  his  heirs," 
the  estate  at  the  death  of  B  would  go  to  his  heir  until 
the  demise  of  A,  and  such  heir  was  designated  a  speaal 
occupant,  since  he  had  a  special  right  of  occupation  by 
the  words  of  the  grant.  To  remedy  this  defect,  a  spe- 
cial clause  in  the  Statute  of  Frauds  (29  Car.  II,  c.  8, 
s.  12),  was  inserted,  giving  the  owner  of  an  estate  per 
autre  xAe  the  ri^t  to  dispose  of  it  by  will,  and  in  case 
he  made  no  will,  and  the  estate  was  not  one  that  voidd 
go  to  his  heir,  providing  that  it  ^ould  go  to  his  execu- 
tors or  administrators.  The  like  statutes  and  others 
have  been  adopted  in  many  of  the  United  States,  so 
that  in  this  country  an  estate  per  autre  vie  is  regarded 
as  the  real  property  of  a  decedent  and  becomes  liable  for 
the  payment  of  his  debts.* 

Sec  1489.  INCIDENTS  OF  AN  ESTATE 
FOR  LIFE— MEANING  OF  FREEHOLD  ES- 
TATE.— The  owner  of  an  estate  for  life,  designated  as 
a  toiant  for  life,  was  simply  a  holder  of  the  land  by  feu- 
dal principles.  Sudi  an  estate,  as  well  as  an  estate  per 
autre  vie  was  regarded  as  a  freehold  estate,  since  it  was 
regarded  as  the  least  estate  worthy  the  acceptance  of  a 
freeman— one  holding  such  an  estate  was  known  as  a 
free-holder,  and  was  entitled  to  certain  rights  and  priv- 
ileges not  common  to  others,  as  to  be  summoned  on 

*For  other  obsolete  prorisioiu  in  regard  to  micb  estates  sev 
WiUiams,  Real  Prop.  20,  22. 
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juries  and  rote  for  certain  shire  officers.*  This  distinc- 
tion as  to  freeholders  still  maintains  in  some  of  the 
staites.  These  life  estates  at  common  law  were  not  only 
terminable  by  the  natmul  death  of  the  tenant,  but  also 
by  his  outlawry,  or  civil  death  on  entering  a  monastery. 

The  tenant  for  life  had  the  right  to  cut  wood  for  fuel 
and  toi  use  in  his  husbandry,  repairing  the  buildings, 
fences,  etc.  But  he  could  not  cut  timber  imnecessarily, 
or  commit  toatte  by  the  wilful  destruction  of  any  part 
of  the  premises,  called  voluntary  waste,  or  by  negligence 
permit  the  buildings  to  go  to  ruin,  called  permUaitc 
watie.  The  common  law  decisions  as  to  what  consti- 
tutes waste  on  the  part  of  such  a  tenant  do  not  always 
apply  in  this  country,  as  because  of  our  forests  and 
other  dissimilar  conditions  it  might  be  advisable  to  cut 
standing  timber  in  order  to  dear  t^e  ground  for  farm- 
ing.f  At  common  law  the  life  tenant  could  not  plough 
up  ancient  meadow,  or  dig  gravel,  brick  or  stone,  except 
in  such  pits  as  had  heretofore  been  open  and  used, 
neither  could  he  open  new  mines  for  coal  or  minerals, 
and  if  he  did  so  it  was  held  to  constitute  voluntary 
waste.} 

A  toiant  for  life  oould  of  course  not  lease  or  grant 
his  holding  to  endure  b^ond  his  lifetime,  unless  such 

*CniiM  on  Real  Prop.  I,  61. 

fWilkiiuon  V.  Williiuoii,  59  Wis.  SfiT;  Stout  T.  Dniming,  TS 
Ind.  548;  Keekr  ▼.  Eastman,  11  Vt.  S&8;  Woodward  t.  Gates, 
SSOa.  tlS. 

tSumnoiu  T.  Norton,  7  Bing.  648 ;  Viner  t.  Vaa^ian,  S  Bmv. 
466;Co.Litt  64  b. 
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a  power  was  given  in  his  deed,  and  up  to  1845,  in  Eng- 
land, an  attempt  so  to  do  caused  a  forf«ture  of  his 
estate  to  the  person  next  entitled.  Crops  sown  by  the 
tenant  for  life  may  be  gathered  by  his  executors  as  em- 
blements, and  the  same  rule  applied  to  the  undertenant 
of  th?  life  tenant. 

Estates  for  life  may  be  expressly  granted,  as  tiiose 
already  discussed,  or  they  may  be  such  as  are  created 
by  the  construction  and  operation  of  law,  as  the  rights 
possessed  by  husbands  and  wives  in  each  other's  land,  to 
be  hereafter  considered. 


DigizedbyGoOglC 


CHAPTER  III. 

OF  AN  EBXATE  TAIL. 

Sec.U40.   MEANING  OF  AN  ESTATE  TAIL. 

— ^An  estate  tail  arose  when  land  was  granted  ta  a*  man 
and  the  heirs  of  his  body.  It  is  such  an  estate  as  will 
descend,  on  the  decease  of  the  first  owner,  to  all  of  his 
lawful  issue,  children,  grandchildren,  and  more  remote 
descendants,  so  long  as  his  posterity  endures, — in  a  reg- 
ular order  and  course  of  descent  from  one  to  another; 
and,  on  ^e  other  hand,  if  tiie  first  owner  should  die  with- 
out issue,  his  estate,  if  left  alone,  will  then  determine.* 
Estates  tail  were  never  common  in  the  United  States, 
as  being  foreign  to  our  institutions,  and  where  existing 
have  been  commonly  abolished  by  statute.  As  a  result 
of  state  statutes,  words  whidi  would  under  the  English 
law  create  an  estate  tail,  or  fee  tail,  now  create  a  fee  sim- 
ple in  the  donee,  or  a  life  estate  in  the  donee,  with  re- 

*Wi]li&ins,  Real  Prop.  86.  Blackstooe  observes,  "As  the 
words  hein  is  Decessarj  to  create  a  fee,  so  in  farther  limitation 
of  the  strictness  of  the  feudal  donation,  the  word  body,  or  some 
other  words  of  procreation,  are  necessary  to  make  it  a  fee-tail, 
and  aacertain  to  what  heirs  in  particular  the  fee  is  limited.  If, 
therefore,  either  the  words  of  inheritance,  or  words  of  pro- 
creation be  omitted,  albeit  the  others  are  inserted  in  the  grant, 
this  will  not  make  an  estate  taiL  As,  if  a  grant  be  to  a  man  and 
his  Uauf  of  hit  body,  to  a  nian  and  his  seed,  to  a  man  and  his 
ekSdren  or  offspring;  all  these  are  only  estates  for  life,  there 
wanting  the  words  of  inheritance,  his  heirs.**    2  Com.  114. 
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mainder  in  fee  simple  to  the  issue  as  tenants  in  com- 
mon.* 

"An  estate  tail  may  be  either  general^  that  is,  to  the 
heirs  of  his  body  generally  and  without  restriction,  in 
which  case  the  estate  will  be  descendible  to  every  one 
of  his  lawful  posterity  in  due  course;  or  apecial,  when 
it  is  restrained  to  certain  heirs  of  his  body»  and  does  not 
go  to  all  of  them  in  general;  thus,  if  an  estate  be  given 
to  a  man  and  the  heirs  of  his  body  by  a  particular  wife; 
here  none  can  inherit  but  sudi  as  are  his  issue  by  the 
wife  specified.  Estates  tail  may  be  also  in  tail  -malej  or 
in  Ual  female:  an  estate  in  ttal  male  cannot  descend  to 
any  but  males,  and  male  descendants  of  males;  so  an 
estate  in  tail  female  can  only  descend  to  f emaJes,  and  fe- 
male descendants  of  females.f  The  possessor  of  an  es- 
tate tail  is  called  a  donee  in  tail,  the  word  doneej  like 
grantee,  and  lettee,  being  the  correlative  of  donor, 
grantor  and  lessor,  are  used  to  distinguish  the  person 
for  whom  an  act  is  done,  from  him  who  is  to  perform  it. 
The  donee  in  tail  is  also  called  a  tefiant  m  taU,  since  his 
possession  is  but  a  holding;  his  estate  is  also  a  freehold, 
being  greater  than  estate  for  life. 

Sec  1441.  EAKLY  HISTORY  AND  CON- 
STRUCTION OF  AN  ESTATE  TAIL.— The  life 
estates  first  granted  by  feudal  lords  soon  came  to  be  en- 
larged into  estates  that  were  hereditary.  To  make  such 
a  grant  we  have  seen  that  the  word  heirs  had  to  be  used. 

*Pen7  T.  Kline,  IS  Cush.  118;  FoDoek  v.  Speidd,  17  a  S. 

489;  4  Kent  Com.  10  D. 

tS  Bl  Com.  113, 114;  Litt.  ss.  13-Sl. 
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This  term  was  at  first  limited  to  include  only  the  direct 
issue  of  the  tenant,  but  later  the  word  heirs  came  to 
indude  collateral  relations,  sudi  as  brothers  and  cousins 
of  the  tenant,  so  that  if  it  was  desired  to  limit  the  estate 
to  the  offspring  of  the  donee,  it  was  done  by  making  a 
grant  to  A  and  the  heirs  of  Aw  body,  making  what  was 
then  considered  a  conditional  gift,  the  condition  being 
that  if  the  donee  died  without  such  mentioned  heirs,  or 
upon  the  f ailujre  of  such  heir  at  any  future  time,  the  land 
should  revert  to  the  donor. 

In  the  earliest  feudal  times  the  ancestor  had  not  the 
ri^t  to  alioiate  his  land  so  as  to  defeat  the  expecta- 
tion of  his  heir,  and  the  development  of  the  right  to 
idienate  land  was  slow  and  extended  over  a  long  period 
of  time.  Part  of  the  ancestor's  land  might  be  given  as 
a  marriage  portion  to  his  daughter,  and  to  religious  pur- 
poses, and  lands  so  given  became  free  from  all  manner 
of  feudal  service  to  the  donor  except  the  oath  of  fealty. 
At  first  lands  were  largely  granted  in  consideration  of 
services  to  be  rendered,  or  a  species  of  rent,  there  being 
no  sales  of  land  for  cash,  as  is  now  customary.  Grad- 
ually it  came  about  that  when  a  grant  was  made  to  A 
and  his  heirs,  or  the  heirs  of  his  body,  that  A  had  the 
unquestioned  ri^t  to  dispose  of  such  lands,  so  far  as  it 
was  possible  under  the  feudal  system  to  dispose  of  them, 
and  thereby  cut  off  the  expectancy  of  the  heirs.  That 
is,  by  the  reign  of  Henry  III,  it  was  established  that 
thou^  lands  were  granted  to  A  and  the  heirs  of  his 
body,  or  to  A  and  his  heirs  generally,  A  could  by  aliena- 
tion cut  off  the  expectancy  of  his  heirs  at  once  if  the 
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estate  was  granted  to  him  and  his  heirs  generally,  and 
if  to  him  and  the  heirs  of  his  body,  he  could  do  so  the 
moment  he  had  issue  bom  satisfying  the  condition  of  fhe 
gift,  and  the  ali^iee  or  purchaser  took  the  estate  not 
only  during  the  existence  of  the  issue,  but  also  after 
their  failure.* 

Sec.  1442.  SAME  SUBJECT— OF  THE  STAT- 
UTE de  doTiia  conditionaUbus. — The  right  of  the  ten- 
ant in  tail  to  alienate  his  holdings  the  moment  he  had 
issue  bom  that  satisfied  the  conditions  of  the  grant,  was 
distasteful  to  the  barons  of  the  reign  of  Edward  I,  since 
it  put  an  end  to  the  reversions  which  they  had  intended 
should  come  about  through  the  failure  of  issue.  To  rem- 
edy the  evil  to  them,  and  restore  the  crumbling  feudal 
system,  they  passed  the  famous  statute  De  Denis  Con- 
ditionalihus  (18  Edw.  I),  also  known  as  the  statute  of 
Westminster  the  Second,  or  simply  the  statute  De 
Donis,  by  which  it  was  enacted  that  from  thenceforth 
the  grant  should  be  construed  according  to  the  condi- 
tions of  the  gift,  that  the  will  of  the  donor  as  expressed 
therein  might  be  observed.  This  statute  was  intended 
to  put  an  end  to  the  right  of  a  tenant  in  tail  to  dispose 
of  holdings,  and  cause  the  property  to  remain  intact  to 

*Co.  Litt.  4S  a ;  Williams,  Real  Propert;,  41.  The  tenant  in 
tail  might  also  have  aliened  the  lands  before  issue  bom,  but  the 
effect  of  such  alienation  would  onlj  have  been  to  exclude  the  lord 
during  the  life  of  the  tenant,  and  during  that  of  the  issue,  if 
such  issue  were  subsequently  boro,  while  if  the  alienation  were 
after  the  birth  of  issue,  its  effect  was  complete.  Flowden,  :S41 ; 
NerU's  Case,?  Coke S4b. 
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his  issue,  or  on  failure  thereof  to  revert  to  the  original 
doDor.*  The  effect  of  the  statute  of  De  Donis,  while 
satisfactory  to  the  barons  or  greater  lords,  was  distaste- 
ful to  the  crown,  as  putting  them  beyond  ihe  penalties 
of  forfeiture,  since  their  estates  were  limited  to  their 
issue,  and  became  galling  to  the  trading  and  industrious 
classes.  "Children,  it  is  said,  grew  disobedient  when 
they  knew  they  could  not  be  set  aside;  farmers  were  de- 
prived of  their  leases ;  creditors  were  defrauded  of  their 
debts;  and  innumerable  latent  entails  were  produced  to 
deprive  purchasers  of  the  land  they  had  fairly  bought; 
treasons  also  were  encouraged,  as  estates  tail  were  not 
liable  to  forfeiture  longer  than  for  the  tenants'  life."t 
The  nobility,  notwithstanding  these  evils,  would  not  con- 
sent to  repeal  the  statute,  and  entails  existed  in  all  tiieir 
severity  for  a  period  of  two  hundred  years,  whoi  sMea~ 
ation  of  such  estates  was  again  introduced  by  a  scheme 
well  vorthy  of  the  astuteness  of  the  common  law  judges 
and  lawyers4 

Sec.  1448.  SAME  SUBJECT— OF  COMMON 
RECOVERIES.— The  right  of  the  tenant  in  taU  to 

'"Since  the  passiiig  of  this  statute,  on  estate  givta  to  a  man 
and  the  heirs  of  his  body  has  been  alwajs  called  an  estate  tail,  or, 
more  pnpa\j,  an  estate  in  fee  taU  {feudv/m  talliatum).  Tlie 
word  fee  (feudvm)  ancientlj  meant  an;  estate  feudally  held  by 
another  person ;  but  its  meaning  is  now  confined  to  estates  of  in- 
heritance— ^that  is,  to  estates  which  may  descend  to  heirs ;  so  that 
a  fee  may  now  be  said  to  mean  an  inheritance."  Williams,  Real 
Prop.  48;  Wright's  Tenures  5,  149. 

fWilliams,  Real  Prop.  44. 

tit  BL  Com.  116, 368. 
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alienate  his  land  being  denied  by  the  statute  De  Donis, 
and  a  repeal  of  the  statute  being  impossible,  the  only 
way  was  to  devise  s<»ne  new  plan  by  which  the  holding 
of  the  donee  in  tail  could  be  transferred  to  another,  and 
the  entail  destroyed.  This  was  accomplished  by  an  un- 
heralded decision  of  the  common  law  judges  in  the  12th 
year  of  the  reign  of  Edward  IV,  whidi  is  thus  explained 
by  Williams : 

"In  this  ease,  called  Taltarum's  Case,  the  destruetim 
of  an  entail  was  accomplished  by  judicial  proceedings 
collusively  taken  against  a  tenant  in  tail  for  the  recovery 
of  the  lands  entailed.  Such  proceedings  were  not  at 
that  period  quite  unknown  to  the  English  law,  for  the 
monks  had  previously  hit  upon  a  similar  device  for  the 
purpose  of  evading  the  statutes  of  Mortmain,  by  whidi 
open  conveyances  of  lands  to  their  religious  houses  hod 
been  prohibited;  and  this  device  they  had  practiced  with 
considerable  success  till  restrained  by  act  of  parliament. 
In  the  case  of  whidi  we  are  now  speaking,  the  law  would 
not  allow  the  entail  to  be  destroyed  simply  by  the  recov- 
ery of  the  lands  entailed,  by  a  friendly  plaintiff  on  a  fic- 
titious title;  this  would  have  been  too  barefaced;  and 
in  such  a  case  the  issue  of  the  tenant,  claiming  under  the 
^t  to  him  in  tail,  might  have  recovered  the  lands  by 
means  of  a  writ  of  formedon,  so  called,  because  they 
claimed  per  formam  dom.  according  to  the  form  of  the 
gift,  whidi  the  statute  had  declared  should  be  observed. 
The  alienation  of  the  lands  entailed  was  effected  in  a 
more  circuitous  mode,  by  judicial  sanction  being  given 
to  the  following  proceedings,  which  afterwards  came  in 
to  frequent  and  open  use,  and  had  some  little  show  of 
justice  to  the  issue,  though  without  any  of  its  reality. 
The  tenant  in  tail,  on  the  collusive  action  being  brou^t» 
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was  allowed  to  bring  into  court  some  third  person,  pre- 
sumed to  have  heea  the  original  grantor  of  the  estate 
tail.  The  tenant  then  alleged  that  this  third  person  had 
•anartmted  the  tide;  and  accordingly  begged  that  he 
might  defend  the  title  which  he  had  so  warranted.  This 
third  person  was  accordingly  called  on ;  wiio,  in  fact,  had 
had  nothing  to  do  with  the  matter;  but,  being  a  party 
in  the  schone,  he  admitted  the  alleged  warranty,  and 
then  allowed  judgment  to  go  against  himself  by  default. 
Whereupon  judgment  was  given  for  the  demandant  or 
plaintiff,  to  recover  the  lands  from  the  tenant  in  tail; 
and  the  tenant  in  tail  had  judgment  empowering  bun 
to  recover  a  recompense  in  lands  of  equal  value  from  tiie 
defaulter,  who  had  thus  cruelly  failed  in  defending  his 
title.  If  any  such  lands  had  been  recovered  under  the 
judgment,  they  would  have  beoi  held  by  the  tenant  for 
an  estate  tail,  and  would  have  descended  to  the  issue,  in 
lieu  of  those  which  were  lost  by  the  warrantor's  default. 
But  the  defaulter,  on  whom  the  burden  was  thus  cast, 
was  a  man  who  had  no  lands  to  give,  some  man  of  straw, 
who  could  easily  be  prevailed  on  to  undertake  the  re- 
sponsibility; and,  in  later  times,  the  crier  of  the  court 
was  usually  employed.  So  that,  whilst  the  issue  had 
still  the  judgment  of  the  Court  in  theur  ^avor,  unfor^ 
innately  for  them  it  was  against  the  wrong  person ;  and 
virtually  their  right  was  defeated,  and  the  estate  tail  was 
said  to  be  barred.  Not  only  were  the  issue  barred  of 
their  right,  but  the  donor,  who  had  made'the  grant,  and 
to  whom  the  lands  were  to  revert  on  failure  of  issue, 
had  his  reversion  barred  at  the  same  time.  So  also  all 
estates  which  the  donor  might  have  given  to  other  per- 
sons, expectant  on  the  decease  of  the  tenant  in  tail  with- 
out issue  (and  which  estates  are  called  remainders  ex- 
pectant on  the  estate  tail),  were  equally  barred.  The 
dooandant,  in  ^ose  favor  judgment  was  given,  became 
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possessed  of  an  estate  in  fee  simple  in  the  lands;  an 
estate  the  largest  allowed  by  law,  and  bringing  with 
it  the  fullest  powers  of  alienation,  as  will  be  hereafter 
explained:  and  the  demandant,  being  a  friend  of  the 
tenuit  in  tail,  of  course,  disposed  of  the  estate  in  fee 
simple  according  to  his  wishes."* 

This  system  of  barring  an  estate  tail,  known  as  suf- 
fering common  recoTeries,  held  its  ground  because  of 
the  substantial  benefits  to  the  general  mass  of  people, 
and  was  perfected  into  a  regular  procedure,  a  privilege 
inseparably  incident  to  an  estate  tail,  which  could  not 
be  restrained  by  custom,  statute  or  covenant.f  Sntails 
were  also  allowed  to  be  barred  by  a  system  of  fines,  or 
fictitious  suits,  commenced  and  then  compromised  by 
leave  of  ooxirt-t  Both  of  these  systems  were  later  sup- 
planted by  an  act  of  parliament,  which  permitted  a  ten- 
ant in  tail  in  possession  by  ■&  simple  deed  enrolled  in  the 
Court  of  Chancery  to  dispose  of  the  lands  entailed  for 
an  estate  in  fee  simple.  §  In  Canada  and  such  of  the 
United  States  as  have  not  abolished  entails  by  statute, 
the  tenant  in  tail  may  bar  the  oitail  by  a  simple  deed 
acknowledged  in  open  court  for  that  purpose.1T 

Sec.  1444.  SAME  SUBJECT— EXCEPTIONS 
TO  THE  RIGHT  OF  TENANT  IN  TAIL  TO 
BAR  THE  ENTAIL.— There  were  several  cases  in 

*Real  Prop.  44,  46.    See,  also,  S  Bl.  Com.  S60. 
fTaylor  v.  Horde,  1  Burrow,  84;  Dewitt  v.  Eldred,  4  W.  &  S. 
421. 

|S  Bl.  Com.  S48. 

§WiIIiams,  Real  Prop.  48 ;  3  and  4  Will.  IV.,  c.  74. 

pev.  Stat.  Can.  100 ;  Purdon's  Dig.  721. 
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which  the  tenant  in  tail  was  not  pennitted  to  bar  the  en- 
tail as  shown  in  the  last  section.  Estates  tail  gruited  by 
the  crown  tts  a  reward  for  public  services  could  not  be 
barred  so  long  as  the  reversion  remained  in  the  crown. 
So  it  was  held  that  an  estate  tail  could  not  be  barred 
by  any  person  who  is  tenant  in  tail  after  possibility  of 
issue  extinct,  as  where  an  estate  has  been  given  to  A 
and  the  heirs  of  his  body  by  his  present  wife,  and  the 
wife  dies  without  issue,  A  is  then  a  tenant  in  tail  after 
possibility  of  issue  extinct,  and  could  not  suffer  a  com- 
mon recovery  so  as  to  bar  the  reversion.t 

Sec.  1445.  SAME  SUBJECT— RIGHTS  OF  A 
TENANT  IN  TAIL.— The  tenant  in  tail  could  cut 
down  timber  and  commit  waste,  without  first  barring 
the  entaiL  He  was  also  allowed  by  statute  to  make 
leases  of  the  land,  not  to  exceed  twenty-one  years,  or 
three  Hves,  from  the  day  of  making  thereof,  and  the 
accustomed  yearly  rent  had  to  be  reserved.  By  statute, 
and  otiierwise,  in  England,  estates  tail  are  chargeable 
with  the  judgments  for  debts  owing  by  the  tenant  in 
tail,  and  may  also  be  disposed  of  in  bankruptcy  pro- 
ceedings against  the  tenant  in  tail.* 

An  estate  -bail  will  descend  if  not  barred  to  the  issue 
of  the  donee,  in  due  course  of  law,  and  in  general  the 
same  as  an  estate  in  fee  simple  descends,  as  wUl  here- 
after be  explained.  Such  estates  are  subject  to  the  re- 
ciprocal claims  of  husband  and  wife  in  each  other's  prop- 
erty, as  will  also  be  hereafter  explained. 

t2  Bl.  Com.  124. 125. 
•WilHftnu,  Real  Prop.  S6,  67. 
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CHAPTER  IV. 

OF  A  FEE  SIMPLE  EffTATE,  AND  THE  BITI£  IS  SBSLLET'S 
CASE. 

Sec  1446.  MEANING  OF  AN  ESTATE  IN 
FEE  SIMPLE.— "An  estate  in  fee  simple  {feudum, 
gimplex)  is  tiie  greatest  estate  or  interest  whidi  tiie  law 
of  England  allows  any  person  to  possess  in  landed  prop- 
erty. A  tenant  in  fee  simple'  is  he  that  holds  lands  or 
tenements  to  him  and  hig  heira;  so  that  the  estate  is  de- 
scendible,  not  merely  to  the  heirs  of  Ms  body,  but  to 
collateral  relations,  according  to  the  rules  and  canons  of 
descent.  An  estate  in  fee  simple  is  of  course  an  estate  of 
freehold,  being  a  larger  ealate  than  one  for  Hfe  or  in 
taiL"» 

The  chief  importance  and  duuracteristic  of  this  estate 
is  the  unfettered  ri^t  of  alienation  on  the  part  of  the 
tenant  holding  in  fee  simple.  This  right  was  not 
acknowledged  at  first,  but  was  of  gradu^  growth,  be- 
ing assisted  by  the  statute  of  Quia  Emptore*  (18  Edw. 
I,  c.  1),  which  permitted  the  selling  of  land,  or  a  part 
thereof,  provided  the  feoffee,  or  piu-chaser,  should  hold 
the  lands  by  the  same  services  and  customs  as  his  pred- 
ecessor had  held  them.  The  object  of  the  statute  be- 
ing to  protect  the  claims  upon  the  land  owing  to  the 
chief  lord.*    Another  feature  of  fee  simple  estates,  ia 

•WiUiamB,  Real  Prop.  60;  S  BL  Com.  S24. 
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that  they  are  subject,  though  in  the  hands  of  the  heir  or 
devisee,  to  debts  of  all  kinds  contracted  by  the  deceased 
tenant.  This  liability  for  debts  of  the  tenant  on  such 
an  estate,  ^nnbile  general  and  undoubted  now,  was  also 
of  slow  growth.  It  is  said,  that  in  the  early  periods  of 
English  history,  the  heir  of  a  deceased  person  was 
bound,  to  the  extent  of  the  inheritance  wtudi  descended 
to  him,  to  pay  such  of  the  debts  of  his  ancestor  as  the 
goods  and  chattels  of  the  ancestor  were  not  sufficient  to 
satisfy,  which  rule  was  possibly  borrowed  from  the  Bo- 
utaxi  or  Civil  law.  But  the  feudal  system,  seeking  to 
keep  the  knd  free  from  personal  obligations,  infringed 
on  this  ancient  rule,  and  in  the  reign  of  Bdw.  I,  it  was 
laid  down  by  Brltton  that  no  one  should  be  held  to  pay 
the  debt  of  his  ancestor,  whose  heir  he  was,  to  any  other 
person  than  the  king,  unless  he  were  by  the  deed  of  his 
ancestor  especially  bound  to  do  so.  This  continued  to 
be  the  law  of  England  for  a  long  period,  and  unless  the 
ancestor  had,  by  a  deed  in  writing,  under  seal,  called  a 
specialty^  charged  himself  as  well  as  his  heirs  with  the 
payment  of  a  debt  or  contract,  it  was  not  allowed  to  be- 
come a  claim  against  his  estate.  In  1807,  by  statute,  the 
fee  simple  estates  of  deceased  traders  were  rendered  lia- 
ble to  the  payment  not  only  of  debts  in  which  their  heira 
were  bound,  but  also  of  their  simple  contract  debts;  and 
in  1888  this  provision  was  made  to  apply  to  all  owners 
of  fee  simple  estates.* 
In  America,  the  feudal  doctrine,  «8  leganis  the  heir 

•WiUiams,  Real  Prop.  79.  60. 
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of  an  estate  taking  it  free  from  the  debts  of  the  ancestor 
never  prevailed,  and  it  is  said  that  from  the  earliest  set- 
tlement of  the  colonies,  real  estate  has  been  liable  to  the 
debts  and  charges  of  the  ancestor,  in  the  hands  of  his 
devisees,  his  heirs,  and  bojia  fide  purchasers  from  them. 
And  this  common  law  principle  has  been  ratified  by 
statute  in  many  of  the  states,  in  some  cases  dating  back 
to  colonial  times.  So  that,  as  a  general  rule,  in  the 
United  States,  lands  are  liable  for  the  debts  of  a  dece- 
dent, whether  due  by  matter  or  record,  specialty,  or  sim- 
ple contract.  In  tiie  two  latter  cases,  the  existence  of 
the  debt  create  no  lien  during  the  debtor's  life.  By  his 
death,  however,  its  quality  is  changed,  and  it  becomes  a 
lien  upon  his  real  estate,  which  descends  to  the  heir  or 
passes  to  the  devisee,  subject  to  the  payment  of  all  the 
debts  of  the  ancestor,  -according  to  the  laws  of  the  state 
in  which  the  laxids  are  situated,  and  the  right  of  the  cred- 
itor can,  in  most  of  the  states,  be  enforced  against  the 
lands  in  the  hands  of  a  bona  fide  purchaser,  within  cer- 
tain statutory  limitations  as  to  time. 

The  rif^t  of  alienation  of  an  estate,  except  an  estate 
tail,  is  now  recognized  as  inherent,  and  it  is  impossible 
for  any  owner,  by  anj  means  to  direst  himself  of  the 
right.  Neither  is  it  possible  for  the  owner  of  an  estate 
to  prevent  the  involuntary  alienation  of  it  for  the  pay- 
ment of  his  debts.  And  any  condition  in  general  re- 
straint of  its  alienation  is  void.*    Partial  restraint  on 

'Schermeriiom  ▼.  Meyers,  1  Denio  448 ;  Walker  v.  Viocent,  7 
HarriB  869 ;  Gleason  v.  Fayerweather,  4  Gray  d48. 
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alienation,  if  reasonable,  will  be  allowed.t  And  land 
may  be  so  granted,  in  trust,  that  in  case  the  one  to  be 
benefited  by  the  trust  becomes  bankrupt,  or  attempts  to 
dispose  of  them,  they  shall  revert  to  the  donor,  and  the 
interest  of  the  bankrupt  in  such  property  thereby 
ceases.^ 

Sec.  1447.  THE  RULE  IN  SHELLEY'S 
CASE,  ITS  ORIGIN  AND  EFFECT.— The  rule 
in  Shelley's  Case,  is  a  legal  construction  placed  upon  the 
words,  "the  heirs,"  "heirs  of  his  body,"  and  the  like  when 
used  in  a  conveyance  giving  the  grantor  a  freehold  es- 
tote.  The  rule  is  stated  thus:  "Whrai  the  ancestor,  by 
any  gift  or  conveyance  (assurance),  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance,  an  estate 
is  limited,  either  mediately  or  immediately,  to  his  heirs 
in  fee  or  in  tail,  in  such  case  the  expression  the  heirs  are 
words  of  limitation  of  the  estate,  and  not  words  of  pur* 
duise."§  This  rule  takes  its  name  from  a  celebrated 
case  in  Lord  Coke's  time,  in  which  the  rule  was  plainly 
formulated  and  laid  down,  but  was  in  fact  of  much  ear- 
lier origin.* 

The  rule  as  enunciated  needs  s(Hue  explanation  on 
ttcoorait  of  tiie  wrong  meaning  that  might  be  given  to 

fLaugdon  v.  IngTRm,  28  Ind.  360;  McWilHamg  t.  Nialy,  Ji 
Ser.  &  B.  607;  Ozlej  v.  Lane,  S5  N.  Y.  847;  HUl  v.  HiU,  4 
Bari>.  419. 

tWilliams,  Real  Prop.  94;  Lockyer  v.  Savage,  9  Str.  947; 
Brandon  v.  Kobinaon,  18  Ves.  4iSt9» 

§Wmiams,  Real  Prop.  254  n. 

•SheUe^'B  Case,  1  Rep.  94, 104. 


DigizedbyGoOglC 


d4  LAW  OF  REAL  PROPERTY. 

the  word  "Hmitatdon."    The  explanation  given  by  Wil- 
liams, m  his  treatise,  may  be  used  for  this  purpose: 

"We  have  already  seen  that,  in  ancient  times,  the 
feudal  holding  of  an  estate  granted  to  a  vassal  continued 
only  for  his  life.  And  from  the  earliest  times  to  the 
present  day  a  grant  or  conveyance  of  lands,  made  by 
any  instrument  (a  will  only  excepted) ,  to  A.  B.  simply, 
without  further  words,  will  give  him  an  estate  for  his 
life,  and  no  longer.  If  the  grant  was  anciently  made  to 
him  and  his  heirs,  his  heir,  on  his  death,  became  entitled; 
and  it  was  not  in  the  power  of  the  ancestor  to  prevent 
the  descent  of  his  estate  accordingly.  He  could  not 
sell  it  without  the  consent  of  his  lord;  much  less  could 
he  then  devise  it  by  his  will.  The  ownership  of  an  estate 
in  fee  simple  was  then  but  little  more  advantageous  than 
the  possession  of  a  life  interest  at  the  present  day.  The 
powers  of  alienation  belonging  to  such  ownership,  to- 
gether with  the  liabilities  to  which  it  is  subject,  have  al- 
most all  been  of  slow  and  gradual  growth,  as  has  already 
been  pointed  out.  A  tenant  in  fee  simple  was,  accord- 
ingly, a  person  who  held  to  him  and  his  heirs;  that  is, 
the  land  was  given  to  him  to  hold  for  his  life,  and  to  his 
.  heirs  to  hold  after  his  decease.  It  cannot,  therefore,  be 
wondered  at  that  a  gift  expressly  in  liiese  terms,  'To  A. 
for  his  life,  and  after  his  decease  to  his  heirs,'  should 
have  been  anciently  regarded  as  identical  with  a  gift  to 
A.  and  his  heirs,  that  is,  a  gift  in  fee  simple.  Nor,  if 
such  was  the  law  formerly,  can  it  be  matter  of  surprise 
that  Hie  same  rule  ^louM  have  continued  to  prevail  up 
to  the  present  time.  Such  indeed  has  been  the  case. 
Notwithstanding  the  vast  power  of  alienation  now  pos- 
sessed by  a  tenant  in  fee  simple,  and  the  great  liability 
of  such  an  estate  to  involuntary  alienation  for  the  pur- 
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pose  of  satisfying  tiie  debts  of  the  present  tenanti  the 
aame  rule  still  holds;  and  a  grant  to  A.  for  his  life,  and 
after  bis  decease  to  his  heirs,  will  now  ccmrey  to  him  an 
estate  in  fee  simple,  with  all  its  incidents;  and  in  Uie 
same  manner,  a  grant  to  A.  for  his  life,  and  after  his 
decease  to  the  heirs  of  his  body,  will  now  convey  to  him 
aa  estate  tail  as  effectually  as  a  grant  to  him  and  the 
beirs  of  his  body.  In  these  cases,  therefore,  as  well  as 
in  ordinaiy  limitations  to  A.  and  bis  heirs,  or  to  A.  and 
the  heirs  of  his  body,  the  words  heir*  asnd  heir*  of  hi* 
body  are  said  to  be  word*  of  limitation;  that  is,  words 
whidi  limit  or  mark  out  tiie  estate  to  be  t^en  by  the 
grantee.  At  tiie  present  time,  when  the  heir  is  perhaps 
the  last  person  likely  to  get  the  estate,  these  words  of 
limitation  are  regarded  simply  as  formal  means  of  con- 
fening  powers  and  privileges  on  the  grantee — as  mere 
technicalities,  and  nothing  more.  But,  in  ancient  times, 
these  some  words  of  limitation  really  meant  what  they 
said,  and  gave  estate  to  the  heirs  or  the  heirs  of  the  body 
of  tbe  grantee,  after  his  decease,  according  to  the  letter 
of  the  gift."* 

In  effect,  the  rule  m  Shelley's  Case  determines  when 
a  tenant  having  a  freehold  grant  shall  be  free  to  alien- 
ate it  or  bar  the  issue  in  tail,  though  the  word  heir  is 
mentkmed  in  the  grant.  It  bang  held  that  in  such  cases 
tiie  words  heir*  or  heir*  of  hi*  body,  are  not  words  of 
purchase,  designating  the  person  who  takes  under  the 
deed,  which  would  give  the  heir  a  present  interest  which 
oould  not  be  cut  off  by  the  grantee,  but  are  simply  to 
describe  or  limit — in  the  sense  of  bounduag — the  estate 
conveyed.    That  is,  if  lands  are  given  or  granted  to  A, 

*R«al  Propert;,  Ml,  S66. 
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and  after  hk  death  to  his  heirs;  or  to  A  for  life,  then  to 
B  for  life,  remainder  to  the  heirs  of  A,  this  immediate 
or  mediate  limitation  to  the  heirs  of  A,  under  the  rule  in 
Shelley's  Case,  does  not  make  such  heirs  purchasers,  or 
confer  upon  them  any  interest  in  the  grant  which  A  can- 
not cut  off  by  fdienatton;  the  words  being  descriptive  of 
the  estate  given  A,  showing  that  it  is  larger  than  a  life 
estate,  and  not  descriptive  of  the  persons  "who  take  the 
fee.  So  that  the  result  of  the  rule  is  that  A  takes  such 
an  estate  free  from  any  obligatmns  to  the  heirs,  except 
such  as  were  incident  to  an  estate  tail,  and  already  dis- 
cussed, to  bar  which,  in  early  times,  he  would  have  to 
suffer  a  common  recovery. 

The  rule  in  Shelley's  Case  is,  therefore,  a  rule  of  law, 
since  it  is  a  rule  of  construction  which  determines  the 
force,  meaning  and  legal  effect  of  the  words,  hit  heir$j 
when  used  in  connection  with  other  words  and  phrases.* 

The  object  of  the  establishment  of  a  definite  rule  for 

*TiedeiDaa,  Leading  Cases,  856;  ISl  Pa.  St  66.  In  the 
Pennsylvania  case,  a  grant  was  made  to  a  wiyman  and  her  heirs, 
in  trust,  and  the  trust  was  to  be  for  the  life  of  the  woman,  re- 
mainder to  her  heirs.  The  woman  deeded  the  property  and  at 
her  death  her  children  brought  a  suit  in  ejectment  to  recover  the 
land.  The  question  being  the  construction  of  the  words  "her 
heirs.**  The  court  held  that  the  rule  in  Shelley's  Case  prevailed 
in  FennsylTania,  and  the  words  simply  described  or  bounded  the 
estate  of  the  mother,  and  that  the  heirs  did  not  become  pur- 
chasers thereunder,  the  mother  taking  an  absolute  fee  with  the 
right  to  dispose  of  it  in  her  lifetime.  And  this  rule  has  been  ex- 
tended to  cover  cases  where  Uie  word  heirs  is  so  used,  though  the 
grantor  did  not  intend  it  so,  on  the  theoiy  that  a  grantor  is  pre- 
sumed to  know  the  legal  meaning  of  the  words  he  uses. 
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tibe  interpretation  of  words  of  inheritance  is  presumed 
to  have  been  intended  to  prevent  the  inheritance  or  fee 
remaining  in  abeyance,  and  perliaps,  also,  to  facilitate 
the  alimation  of  land.*  The  rule  resulted  in  a  fixed  and 
definite  legal  coDstniction  on  the  words  "his  heirs." 

This  meaning,  it  is  to  be  imderstood,  was  the  legal 
and  tedmical  meaning,  but  as  regards  devises,  while  the 
testator  is  presumed  to  hare  this  technical  meaning  in 
view,  yet  this  presumption  may  be  overcome  by  lowing 
that  sudi  an  intent  is  inconsistent  with  the  express 
meaning  of  the  grant  taken  as  a  wholct 

Sec  1448.  CASES  WHERE  THE  RULE  IN 
SHELLEY'S  CASE  DOES  NOT  APPLY.— 
There  are  seronl  cases  where  the  rule  in  Shelley's  Case 
does  not  apply,  or  which  may  be  denominated  as  excep- 
tions to  the  rule;  these  are: — 

1.  Cases  where  the  ancestor  is  not  granted  an  estate 
of  freehold,  tbat  is,  his  estate  is  less  than  a  life  interest. 

2.  Cases  where  no  estate  of  inheritance  is  given  to 
tiie  heirs. 

8.  When  other  explanatory  words  are  subjoined  to 

•Penin  v.  Blake,  4  Burr.  3679. 

tlO  Eng.  Rul.  Cases,  689;  4  Burr.  2679;  1  Wm.  BI.  672;  62 
HI.  86.  "The  origin  of  the  rule,  however  plausible  may  be  the 
suggestionB  of  learned  men  upon  the  subject,  is  lost  in  obscurity; 
bat  whatever  that  may  be,  or  whether  its  continuance  can  be  jus- 
tified upon  any  rational  grouads,  it  still  remains  as  firmly  rooted 
in  English  jurisprudence  as  an;  other  rule  whose  origin  is  clear, 
and  whose  utility  is  manifest." — ^Tudor's  Leading  Coses  on  Real 
Plt^>eri:y,  482. 
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Uie  word  heirs  showing  an  intent  to  have  them  ti^e  as 
purdiasers. 

4.  Cases  where  tiie  new  estate  of  inheritance  is 
grafted  upon  the  heirs  of  his  body,  and  the  heirs  are 
thereby  made  the  stodc  of  descent,  ratha  tiian  the  an- 


These  cases  or  exceptions  we  will  now  consider  briefly. 

Sec.  1449.  CASES  WHERE  NO  FREEHOLD 
IS  GIVEN  THE  ANCESTOR  OR  ESTATE  OF 
INHERITANCE  TO  THE  HEIRS.— The  first 
two  exceptions  to  the  rule  may  be  considered  in  connec- 
tion, as  the  reascming  is  the  same.  If  the  estate  given 
to  the  Micestor  is  less  than  a  f  rediold,  it  is  a  mere  chattd. 
liiere  is  no  seizin  of  the  fee  in  him,  and  this  being  in 
another,  the  words  "his  heirs"  become  words  of  pur- 
diase,  indicating  the  perstms  who  are  to  be  seized  of  the 
freehold,  and  the  first  tenant  takes  btit  a  chattel  real, 
or  possession  for  a  tenn  of  years.  If  the  life  estate  is 
given  to  the  heirs,  and  the  freehold  to  the  ancestor,  as 
where  on  estate  of  freehold  is  granted  to  A,  remainder 
at  bis  death  to  his  heirs,  or  to  the  heirs  of  his  body  in 
fee,  he  would  take  an  estate  of  freehold  of  fee  simple, 
or  fee  tail,  as  the  case  might  be.  Whereas,  if  A  grants 
an  estate  to  B  for  five  hundred  years,  remainder  to  his 
heirs,  B  takes  an  estate  for  five  hundred  years,  and  tiie 
heirs  take  the  remainder  in  fee.  When  the  first  estate  is 
less  than  a  freehold,  as  for  a  term  of  years,  the  ancestor 
does  not  take  the  fee  simple  or  fee  tail.  While  if  an 
estate  is  given  to  A  for  life,  remainder  to  his  heirs  for 
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Ufe>  then  there  axe  two  life  estates^  and  &e  whole  fee  has 
not  been  granted  to  either  the  ancestor  or  the  heirs,  but 
is  stni  in  remainder,  in  sudt  a  case  the  word  keirt  be- 
comes a  word  of  purchase,  and  is  not  descriptive  of  the 
estate  granted  to  the  uicestor.  The  ancestor  takes  but 
a  life  estate,  and  the  word  heirs  is  not  necessary  to  cre- 
ate such  an  estate. 

Sec.  1450.  WHEN  THE  EFFECT  OF  THE 
WORD  "HEIRS"  IS  CHANGED  BY  EXPLAN- 
ATORY WORDS.— It  is  a  primary  rule  in  the  con- 
struction of  wills,  and  devises  therein  made,  as  well  as 
in  fbe  construction  of  a  deed,  to  ascertain  the  intent 
widi  which  it  was  executed,  and  to  give  effect  to  every 
phrase  and  clause  if  possible.  So  that  where  there  is 
provision  in  the  will  or  deed  wholly  inconsistent  with  a 
fee  simple  or  fee  tail  vesting  in  the  ancestor,  then  the 
keira  mentioned  in  such  grant  must  be  construed  to  take 
as  purchasers,  and  the  word  "heirs"  is  not  construed  un- 
der the  rule  in  Shelley's  Case  as  describing  the  estate  of 
the  ancestor.* 

Sec.  1451.  WHERE  THE  NEW  ESTATE  OF 
INHERITANCE  IS  GRAFTED  ON  THE 
HEIRS.  THE  RULE  DOES  NOT  APPLY.— 
When  the  freehold  estate  for  life  is  given  to  the  ances- 
tor, with  the  remainder  to  the  heir  in  fee  tail,  that  is,  the 
heir  is  made  the  stock  of  descent  instead  of  the  ancestor, 
the  ancestor  does  not  take  an  estate  in  fee  or  in  fee  tail, 

*Ferrin  t.  Blake,  4  Burr.  £679;  1  Wm.  Bl.  672;  1  Dougl, 
848;  BargraTe*B  Law  Tracta,  469. 
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but  simply  a  life  estate,  and  the  second  taker  secures  the 
estate  tail.  In  such  cases,  the  grantor  has  in  mind  that 
the  first  tenant  should  have  a  life  estate,  and  ^e  remain- 
der should  go  to  his  oldest  son,  and  to  the  oldest  son  of 
the  oldest  son.  The  courts  hold  the  words  in  such  a 
grant  are  not  descriptive  of  the  estate  given  to  the  first 
taker,  because  the  ancestor  has  taken  tiie  precaution  to 
ptnnt  out  that  the  estate  shall  go  to  the  son  after  the 
death  of  the  first  taker,  and  to  the  heirs  of  that  son,  and, 
therefore,  the  son  is  made  the  stock  of  descent  and  not 
the  ancestor.! 

Sec.  1452.  OTHER  EXAMPLES  WHERE 
THE  RULE  DOES  NOT  APPLY.— Toe  rule  in 
Shelley's  Case  requires  that  the  freehold  shall  be  granted 
to  the  ancestor,  and  in  the  same  instnmient  the  fee  sim- 
ple or  fee  tail  shall  be  limited  to  his  heirs.  Consequently 
if  a  freehold  is  given  to  A,  and  remainder  to  the  heirs 
of  B,  in  fee  or  fee  tail,  t^e  heirs  of  B  ivill  take  as  pur- 
chasers.* 

Again,  in  order  that  liie  rule  in  Sh^ey's  Case  may 
apply,  the  estate  granted  to  the  ancestor  and  the  heir 
must  in  each  case  be  both  legal  or  both  equitable  estates. 
Thus,  suppose  an  estate  for  life  is  given  to  A,  and  re- 
mainder to  his  heirs  in  trust.  In  tim  case  the  word 
"heirs"  cannot  be  used  as  descriptive  of  the  estate  given 
to  A,  because  the  estate  given  to  him  is  a  legal  estate, 

fl  Coke  Rep.  66;  S  F.  Wms.  176;  17  B.  Monr.  262;  18  R. 
lal.  71. 

•Coke,  Litt.  378  a;  2  Coke  fil ;  10  Coke  50;  3  Coke  20;  t 
CraachiSe. 
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and  the  louainder  goes  to  his  heirs  in  trast — an  equita- 
ble estate.  Hence  it  follows,  that  the  word  heirs  cannot 
be  descriptiTe  of  the  estate  given  to  the  ancestor  if  the 
estate  g:iven  the  ancestor  is  different  from  the  estate 
given  to  the  heirs.t 

Sec  1458.  THE  RULE  IN  SHELLEY'S  CASE 
IS  ABROGATED  BY  STATUTE  IN  MANY  OF 
THE  AMERICAN  STATES.— The  rule  in  Shei- 
la's Case,  by  reason  of  working  out  different  from  the 
intention  of  the  grantor  in  many  cases,  has  been  abol- 
i^ed  by  statute  in  Maine,  Massachusetts,  California, 
Kansas,  West  Virginia,  Connecticut,  New  York,  Illi- 
nois, Missouri,  Alabama,  Kentucky,  Minnesota,  Ten- 
nessee, Virginia,  Wisconsin  and  Michigan.  In  New 
Hampshire  and  New  Jersey  as  to  devises;  in  Ohio  and 
Oregon  as  to  wills,  and  in  Rhode  Island  as  to  devises 
to  one  for  life,  remainder  to  his  children  or  issue  gen- 
erally.* 

fa  Term.  Rep.  444;  62  m.  86;  198  Pa.  St.  S4S;  46  la.  4S7i 
TftHman  V.  Wood,  «6  Wend.  9 ;  Curta  v.  Rice,  12  Ves.  89. 

'"When  l&nds,  tenements,  or  hereditaments  are  given  by  will, 
to  Rnj  person  for  his  life,  and  after  his  death  to  his  heirs  in  fee, 
or  by  words  to  that  effect,  the  conveyance  shall  be  construed  to 
vest  an  estate  for  life  only  in  such  first  taker,  and  a  remainder 
in  fee  simple  in  his  heirs."— Rev.  Stat.  Ohio,  Sec.  6968.  See, 
abo.  Bowers  v.  Porter,  4  Pick.  206 ;  Richardson  v.  Wheatland,  7 
Mete.  172;  2  Wasbb.  Real  Prop.  607n. 
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CHAPTER  V. 

OF  KETEB8I0NS  AKD  BEMAINOERS. 

Sec  145*.    MEANING  OF  A  REVERSION.— 

A  reversion  is  that  estate  which  tbe  grantor  has  after 
the  particular  estate  which  has  been  granted  to  another 
terminates.  In  other  words,  a  reversion  is  l^at  portion 
of  the  fee  simple  which  remains  in  the  grantor  after  the 
termination  of  a  particular  estate  which  has  been  carved 
out  of  it.  If,  for  instance,  the  person  having  the  fee 
creates  a  life  estate.  Hie  life  tentuit  is  vested  (clothed 
with)  the  estate  and  under  tiie  feudal  system  he  was 
given  the  actual  possessicm,  and  was  regarded  as  seized 
of  the  freehold  during  his  life.  The  grantor  was  vested 
of  the  reversion;  Ibat  is,  he  had  a  fee  simple  estate  after 
tiie  termination  of  the  life  estate.  The  whole  estate  had 
not  been  granted,  and  tliat  which  remained  in  the 
grantor  to  be  re-enjoyed  after  the  termination  of  the 
estate  granted  was  called  a  reversion.  The  legal  ri^t 
of  the  grantor  in  the  estate  is  as  large  before  the  inter- 
mediate estate  terminates  as  after,  but  the  revertion  ap- 
plies to  the  use  of  the  land,  of  which  he  is  deprived  until 
the  life  estate  terminates.*  The  life  estate  is  called  the 
particular  estate, 

•Co.  Litt.  ftih,  14ab;  Flowd.  151. 195.    **If  a  tenairt  in  fee 

simple  should  graot  to  uiother  person  a  lease  few  a  term  of 
yean,  or  for  life,  or  even  if  he  should  grant  an  estate  tail,  it  b 
evident  that  he  will  not  thereby  dispose  of  all  his  interest;  for 
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Sec.  1455.    MEANING  OF  A  REMAINDER.— 

"If  at  the  same  time  with  the  grant  of  the  particular 
estate  he  (the  grantor)  should  also  dispose  of  his  re- 
mainiDg  interest  or  reverriorij  or  any  part  thereof,  to 
some  other  perscci,  it  then  changes  its  name,  and  is 
called,  not  a  reversion,  but  a  remainder.  Tims,  if  a 
grant  be  made  by  A,  a  tenant  in  fee  simple,  to  B  for 
life,  and  after  his  decease  to  C  and  his  heirs,  the  whole 
fee  simple  of  A  will  be  disposed  of,  and  C's  interest  will 
be  termed  a  remainder^  expectant  on  the  decease  of  B. 
A  remainder,  therefore,  always  has  its  origin  in  express 
grant;  a  reversion  merely  arises  incidentally,  in  oonse- 
quence  of  the  grant  of  the  particular  estate.  It  is  cre- 
ated simply  hy  the  law,  whilst  a  remainder  springs  from 
tiie  act  of  the  parties."* 

in  each  case,  his  grantee  has  a  less  estate  than  himself.  Accord- 
ingly, on  the  expiration  of  the  term  of  years,  or  on  the  decease 
of  the  tenant  for  life,  or  on  the  decease  of  the  donee  in  tail  with> 
out  having  barred  his  estate  tail  and  without  issue,  the  remaining 
interest  of  the  tenant  in  fee  will  revert  to  himself  or  his  heirs, 
and  he  or  his  heirs  will  again  become  tenant  in  fee  simple  in  pos- 
session. The  smaller  estate  which  he  has  so  granted  is  called, 
during  its  continuance,  the  particular  estate,  being  only  a  part 
OT  particvla,  of  the  estate  in  fee.  And  during  the  continuance 
of  such  particular  estate,  the  interest  of  the  tenant  in  fee  simple, 
which  still  remains  imdisposed  of — that  is,  his  present  estate,  in 
virtue  of  which  he  is  to  have  agtun  the  possession  at  some  future 
time — is  called  his  reversion." — ^Williams,  Real  Prop.  S41.  The 
statute  De  Donis,  referred  to  in  Chapter  3,  secured  to  the  grantor 
of  an  estate  tail  a  reversion  upon  the  death  of  the  tenant  in  tail 
without  heirs,  until  common  recoveries  came  into  vogue.  Co. 
LitL  S2a. 

•Williams,  Real  Prop.  34S;  !!  BL  Com.  16S. 
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Sec  1456.  HOW  A  REVERSION  OR  RE- 
MAINDER MIGHT  BE  CONVEYED  AT  COM- 
MON LAW. — If  a  tenant  in  fee  simple  made  a  lease 
on  his  land  for  a  term  of  years,  his  reversion,  In  law, 
is  but  a  continuance  of  his  form^  estate,  the  tenant  by 
lease  being  regarded  as  a  m^e  bailiff  for  the  ofnrn, 
and  the  grantor  and  his  heirs  have  the  right  to  dispose 
of  their  interest  the  same  as  before  leasing.  But  if  the 
owner  in  fee  grants  a  life  estate,  or  freehold  estate,  by 
the  rules  of  the  common  law  the  life  tenant  takes  the 
seizin,  or  is  invested  with  the  property,  and  is  presumed 
as  invested  with  the  estate  in  fee  simple  during  his  Hfe, 
that  is,  his  life  estate  carries  with  it  the  freehold  or  feudal 
seizin,  so  that,  the  owner  in  fee  simple  could  not  make 
a  feoffment  (conveyance  by  livery  or  seizin)  since  his 
reversion  is  strictly  incorporeal  during  the  life  of  the 
tenant  for  life,  the  owner  having  no  seizin,  oould  give 
none,  and  to  convey  this  incorporeal  reversion  the 
grantor,  or  owner  of  the  fee  simple,  had  to  make  a  deed 
of  grant.t 

At  the  common  law  a  feoffment  or  cmveyance  of  real 
property  in  freehold  was  affected  by  livery  of  seizin. 
And  that  seizin  meant  the  putting  the  tenant  in  actual 
possession  of  the  land,  and  announcing  in  the  presence 
of  witnesses,  what  estate  he  took,  and  for  whom  be  held 
in  reversion  or  remainder.  Under  the  old  feudal  sys- 
tem, when  the  lord  granted  an  estate  to  A  for  life,  and 

tCo.  LItt  153a;  Id.  866b;  Shep.  Toudi  2$0;  Williams,  Real 
Prop.  S4S,  248. 
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put  him  in  possession  by  livery  of  seizin,  all  other  ten- 
ants were  put  out  of  possession,  and  it  was  then  an- 
nounced to  all  of  the  witnesses  present,  that  A  was 
giren  possession  for  himself  for  life,  of  the  Hfe  estate, 
and  possession  for  B  in  remainder,  if  such  was  the  case, 
or  possession  for  the  lord  as  rerersicaier.  If  there  was  no 
remainder  granted  to  any  one.* 

Sec  1457.  WHEN  THE  SEIZIN  OF  ANY 
SUBSEQUENT  ESTATE  MUST  TAKE  EF- 
FECT.— The  seizin  of  any  subsequent  estate  must  take 
effect  immediately  upon  the  termination  of  the  prece- 
dait  estate.  Under  the  old  feudal  system  there  must  be 
srane  one  who  had  the  immediate  right  to  the  seizin. 
The  seizin  could  not  be  in  abeyance.  The  exigencies  of 
the  feudal  system  required  that  the  immediate  seizin  of 
the  freehold  should  never  be  in  abeyance,  since  upon  the 
seizin  of  the  land  by  tenants  who  held  by  reason  of  mil- 
itary service  or  rent,  and  allegiance  to  the  lord  para- 
mount, depended  the  whole  fabric  of  the  feudal  govern- 
ment. If  the  estate  was  in  abeyance,  and  no  one  in  pos- 
session, there  would  be  no  one  to  support  the  king.  The 
right  of  a  person  to  an  estate  depended  upon  his  right  to 
take  immediate  possession  of  it  upon  the  termination  of 
the  preceding  estate.t 

As  a  result  of  -the  principle  just  stated,  future  estates 
could  not  be  granted  in  fee,  as  the  tenant  by  the  future 
fee  could  not  be  put  in  po^ession  of  the  title  to  the 

•Co.  Litt.  48,  49,  00. 

fCo.  Litt.  S^b,  BuUot'b  iiot& 
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land  without  livery  of  seizin,  and  this  was  in  another. 
Title  never  passed  until  possession  was  given;  the  title 
and  possession  being  regarded  as  inseparable.  Hence, 
a  grant  to  A  for  life,  remainder  to  B  in  fee,  is  good; 
but  a  grant  to  A  for  life,  remainder  after  one  year  bo 
B  in  fee,  is  void  at  the  common  law.  The  reason  be- 
ing, that  the  moment  the  life  estate  is  ended  there  must 
be  some  one  in  being,  wiUi  the  right  to  take  the  imme- 
diate seizin,  and  if  the  person  to  whom  you  give  the  fee 
is  not  able  to  take  possession  of  the  fee  the  moment  the 
life  estate  drops  out,  the  grant  is  void  as  incompatible 
with  the  rule  of  the  ocnnmon  law.*  So  that,  it  follows 
fnnn  this  principle,  that  a  grant  of  a  freehold  to  take 
eflfect  in  the  future  can  never  be  made.t 

Sec.  1458.  EVERY  REMAINDER  OF  AN  ES- 
TATE OF  FREEHOLD  MUST  HAVE  A  PAR- 
TICULAR ESTATE  OF  FREEHOLD  TO  SUP- 
PORT IT. — The  legal  conception  of  a  fee  simple  es- 
tate in  lands  is  that  it  may  be  cut  into  ever  so  many 
parts,  or  estates,  if  each  of  such  estates  is  supported  by, 
or  rests  upon  its  predecessor  and  ready  to  come  into  be- 
ing the  moment  the  other  is  determined.  Thus  it  is  per- 
missible to  grant  a  life  estate  to  A,  remainder  to  B  for 
life,  remainder  to  C  for  life,  remainder  to  D  in  fee,  since 
eadi  estate  is  supported  by  the  preceding  estate,  and  tak- 
ing them  altogether  you  have  an  entire  fee  simple4 


*PlowdenS9. 

tCo.  Litt.  217a;  5  Coke  94b. 

f'So  long  as  a  regular  order  is  thus  laid  down,  in  viuth  the 
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During^  the  continuance  of  the  particular  estate  of 
fre^old,  the  freehold  in  remainder  might  be  in  abey- 
ance, however,  because  tbe  seizin  of  the  particular  estate 
was  sufficient  to  satisfy  the  requirements  of  tiie  feudal 
tenure.  Consequently  tile  remainder  oould  be  limited 
to  take  effect  upon  condition,  or  to  vest  in  some  person 
to  be  ascertained  thereafter,  and  tlie  uncertainty  as  to 
the  happening  of  tiie  event,  or  the  ascertainment  of  the 
perscm,  could  continue  so  long  as  the  particular  estate 
continued;  but  the  remainder  must  have  become  certain 
before  or  at  the  termination  of  the  particular  estate,  or 
else  it  would  lapse.  Therefore,  if  an  estate  is  ^ven  to 
A,  remainder  to  the  heirs  of  B,  and  B  is  alive,  this  is  a 
good  conveyance,  so  long  as  the  particular  estate  con- 
tinues. And  if  B  should  die  before  the  tenant  for  life, 
thereby  giving  to  his  heirs  the  right  to  take  (as  he  has 
no  heirs  whUe  living)  his  heirs  will  take  \he  estate  on  the 

possessioo  of  the  lands  may  devolve,  it  matters  not  how  many 
kinds  of  estates  are  granted,  ot  on  how  many  persons  the  same 
estate  is  bestowed.  Thus  a  grant  may  be  made  at  once  to  fifty 
different  people  separately  for  their  lives.  In  such  a  case  the 
grantee  for  life  who  is  first  to  have  the  posgeasion  is  the  particular 
tenant  to  whom,  on  a  feoffment,  seizin  would  be  delivered,  and  all 
the  rest  are  remainder-men;  whibt  the  reversion  in  fee  simple, 
expectant  on  the  decease  of  them  all,  remains  with  the  grantor. 
The  second  grantee  for  life  has  a  remainder  expectant  on  the 
decease  of  the  first,  and  will  be  entitled  to  possession  on  the  deter- 
mination of  Uie  estate  of  the  first,  either  by  his  decease  or  for- 
feiture, or  otherwise.  The  third  grantee  must  wait  until  the 
estate  of  both  the  first  and  second  shall  have  determined;  and  so 
of  the  rest."— Williams,  Real  Prop.  251.  See,  also,  2  BL  Com. 
167, 171. 
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death  of  A;  but  if  B  outlives  A,  &en  the  remainder 
orer  is  void,  because  the  seizin  would  be  in  abeyance, 
there  being  no  heir  to  take.* 

Sec  1459.  OF  VESTED  AND  CONTINGENT 
KEMAINDERS.— When  a  remainder  is  granted  to 
an  ascertained  and  definite  person  it  is  called  a  vested 
remainder;  thus,  if  an  estate  is  granted  to  A  for  life, 
remainder  to  B  in  fee,  B  is  given  a  vested  remainder. 
While  if  the  remainder  is  limited  to  take  effect  upon  the 
happening  of  an  uncertain  eveat,  or  is  granted  to  a  per- 
son whose  identity  is  uncertain,  it  is  called,  so  long  as 
this  uncertainty  exists,  a  contingent  remainder.  As  soon 
as  the  uncertain  event  happens,  or  the  identity  of  the 
person  becomes  certain,  the  contingoit  remainder  be- 
comes a  vested  remainder.  A  oontingent  remainder, 
because  of  the  fact  that  it  might  never  vest,  was  long 
regarded  as  illegal  by  the  early  comnton  law.  But  about 
the  time  of  the  reign  of  Henry  VI,  it  was  adjudged 
tbatt  such  a  remainder  was  valid  so  long  as  the  particu- 
kr  estate  supporting  it  existed-t 

A  remainder  is  said  to  be  vested  in  a  person  when  he 
and  his  heirs  have  a  right  to  the  inmiediate  possession 
of  the  estate  upon  tiie  termination  of  the  particular  es- 

*Co.  Litt.  842,  378,  According  to  the  common  law,  a  perun 
has  no  bdrs  while  Hving,  the  maxim  being,  nevto  ett  haeret 
woentu,  hence  in  the  example  given,  if  B  dies  before  A,  the 
heirs  mentioned  are  determined  and  Tested  with  the  remainder  in 
fee,  but  if  A  dies  first  there  are  no  heirs  of  B,  under  the  mudm, 
and  the  estate  lapses. — ^Williams,  Real  Prop.  264. 

tYear  Book,  9  Henry  VI,  S4a;  Williams,  Real  Prop.  064. 
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tate.  And  a  remainder  is  nevertheless  a  rested  one, 
though  it  roay  never  be  enjoyed  by  reason  of  the  fact 
that  the  particular  estate  may  outlast  the  remainder,  as 
niiere  the  remainder  is  a  life  estate  supported  by  an- 
other life  estate.  It  is  the  uncertainty  as  to  the  estate 
resting  in  interest,  that  characterizes  a  contingent  re- 
mainder, and  not  the  resting  of  the  possession. 

If  an  estate  is  giren  to  A  for  life,  remainder  to  the 
heirs  of  B,  and  6  is  alive,  the  remainder  is  not  rested, 
altiiough  B  may  hare  several  children,  tjiey  are  only 
heirs  expectant.* 

Sec  1460.  HOW  A  GRANT  IS  CONSTRUED 
AS  REGARDS  CREATING  A  VESTED  OR 
CONTINGENT  REMAINDER.— Whether  a  re- 
mainder is  vested  or  contingent  depends  upon  the  lan- 
guage creating  the  remainder.  If  in  the  creation  of  the 
remainder  the  conditional  element  is  incorporated  and 
made  a  part  of  the  description  of  the  remainder,  it  is 
cxinlmgent.  If,  however,  after  words  giving  a  vested 
remainder,  a  clause  is  added  divesting  it  upon  certain 
conditions,  it  is  stUl  a  rested  remainder,  though  liable 
to  be  divested.  Thus,  for  example,  a  devise  to  A  for 
life,  remainder  to  his  diUdren,  but  if  any  cbJld  dies  in 
the  life  tioK  of  A,  his  share  to  go  to  the  surviving  broth- 
ers and  sisters;  this  is  a  vested  remainder,  though  the 
vested  remainder  of  eadi  child  is  liable  to  be  defeated 
by  his  death.  But  if  tiie  devise  is  to  A,  remainder  to 
the  diildren  who  survive  him,  tiiis  remainder  is  not  to  a 

*Co.  Litt.  812,  878;  Williams,  Real  Prop.  266,  266. 
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single  one  of  the  children  now  in  existence,  but  to  the 
diildien  who  survive,  and  it  is  uncertain  who  will  sur- 
vive, so  that  the  remainder  is  contingent  and  does  not 
vest  until  the  death  of  A.* 

When  there  is  a  gift  over  in  a  will  to  the  ri^t  heirs, 
it  is  sometimes  difficult  to  determine  whether  the  right 
kein  designated  are  those  persons  who  were  his  heirs 
at  the  time  of  his  death,  wfaai  the  will  took  effect,  or 
his  heirs  when  the  remainder  over  is  ready  for  distribu- 
tion, at  the  death  of  the  first  taker.  The  general  rule 
is,  tikat  where  a  remainder  is  given  over  to  the  heirs  of 
the  testator,  tiie  testator  means  the  heirs  of  himself  in 
existence  at  the  time  of  his  death,  unless  there  is  some- 
thing in  the  will  which  indicates  beyond  a  question,  that 
he  means  ihe  heirs  that  are  in  existence  at  the  time  the 
life  estate  tenninates.f 

In  sudi  devises  the  rule  as  regards  the  exclusion  of 
the  first  taker  from  sharing  in  the  remaind^  is,  that  if 
it  appears  frcmi  ^e  will  that  the  estate  given  the  first 
taker  was  all  tiie  estate  that  the  testator  intended  he 
should  have,  then  &e  estate  goes  to  those  pa's<ms  who 
are  the  right  heirs  of  the  testator  at  the  time  of  his  death, 
and  the  first  taker,  although  he  may  be  a  rig^t  heir  at 
that  time,  is  excluded.^ 

•18  R.  L  71;  83  Pa.  St.  462;  71  Mo.  871. 
flS9  HI.  433;  Tiedeman's  Cases  801. 

t61  Pa.  St.  Ill ;  9  Beav.  376;  2  M.  &  E.  80;  3  Sim.  627;  8 
Vm.  S8;SM.  &E.«d6. 
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CHAPTER  VI. 

OP  ESTATES  UPON  CONDITION. 

Sec.  1461.  WHAT  IS  MEANT  BY  AN  ES- 
TATE UPON  CONDITION.— An  esUte  upon  oon- 
dition  is  such  tiiat  it  will  be  created,  enlarged  or  de- 
feated, upon  tiie  happening  of  some  uncertain  event 

In  regard  to  all  estates  upon  condition,  it  may  be 
said  as  to  the  condition  upon  which  the  estate  is  limited, 
that  it  must  be  a  good  or  valid  condition.  What  is 
meant  by  a  good  or  valid  condition  is  that  it  must  be  one 
not  repugnant  to  the  grant  whidi  has  been  made.  Thus, 
if  a  man  is  granted  a  certain  estate,  and  there  are  cer- 
tain rights,  powers  and  privileges,  passing  as  incident 
to  Hiat  estate,  a  condition  that  he  could  not  exercise  liiose 
rights  or  powers,  would  not  be  good  or  valid,  since  it 
would  be  repugnant  to  the  grant. 

Likewise,  a  omdition  to  b«*  good  must  not  be  eon- 
trary  to,  or  in  violation  of  go^  morals  or  public  p(^cy. 
And  a  condition  which  in  its  very  nature  is  impossible 
of  performance  is  void,  as  the  courts  will  never  require 
or  expect  a  man  to  perform  what  is  impossible. 

Sec  1462.  CONDITIONS  ARE  DIVIDED  IN- 
TO CONDITIONS  PRECEDENT  AND  CON- 
DITIONS SUBSEQUENT.— Conditions  are  di- 
vided into  two  classes:  Precedent,  and  Subsequent. 

When  the  condttimi  is  precedent  the  estate  does  not 
come  into  exiateaoe  until  the  condition  is  performed. 
51 
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ConsM|uently  it  does  not  matter  whether  the  oonditioo 
is  impossible,  iUegal  or  against  public  policy,  it  is  always 
good  in  the  senac  that  the  estate  upon  c(mditi(»i  prece- 
dent does  not  vest  until  the  condition  is  perfonned. 
Therefore,  if  it  is  a  cmidition  iliat  is  impossible  to  per- 
form, or  the  condition  is  illegal  and  void,  the  estate 
never  econes  into  existence.  Hence  in  considering  a  con- 
dition precedent  it  is  unnecessary  to  ascertain  whether 
it  is  against  public  policy  or  good  morals,  since  sudi 
conditions  must  be  perfonned  before  the  estate  vests; 
in  other  words,  the  c(Hidition  precedent  does  not  enlarge 
the  estate,  but  simply  prevents  it  from  ever  coming  into 
the  possession  of  the  grantee.* 

All  that  is  necessary  is  to  consider  a  condition  prece- 
dent as  one  that  is  imposed  upon  the  estate  before  it  can 
vest,  and  when  it  is  performed  tbe  estate  vests. 

A  subsequent  condition  does  not  prevent  the  vesting 
of  the  estate,  but  it  may  restrict  the  enjoyment  of  Hie 
estate,  and,  in  case  it  is  not  complied  with,  may  termi- 
nate the  estate  by  giving  the  grantor  or  his  heirs  the 
right  to  make  a  re-entry.  Thus,  every  lease  contains  a 
condition  that  if  the  rent  is  not  paid,  the  landlord  may 
re-enter  and  take  possession  of  the  premises  and  termi- 
nate the  lease,  this  is  a  conditi(m  subsequent.  In  this 
case,  since  the  estate  vests  when  the  condition  is  sub- 
sequent, the  tenant  cannot  be  compelled  to  perform  an 
impossible  condition,  or  a  ccmdition  that  is  against  pub- 
He  pdicy  to  prevent  being  divested  of  his  vested  estate, 
and  such  conditions,  if  imposed  ore,  therefore,  void. 

•8  Dallas,  S17 ;  14  Mub.  495. 
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Sec  1468.  A  CONDITION  SUBSEQUENT 
MUST  NOT  VIOLATE  ANY  RULE  OF  PKOP- 
ERXY. — What  is  meant  hy  a  rule  of  property  is,  that 
tii«*e  are  oertain  izusdents  to  certain  estates,  whidi  be- 
ioDg  or  inhere  to  those  estates,  since  without  them  the 
estate  could  not  be  granted.  They  are  essential  to  tiie 
existence  of  the  estate,  and  when  a  conditi(m  subsequent 
deprives  the  owner  of  any  one  of  these  it  is  repugnant 
to  the  grant,  and  void.  Tlius,  in  the  case  of  a  fee  sim- 
ple absolute,  there  inheres  in  such  a  grant  these  things: 
1.  The  right  to  aKoiate.  2.  The  ri^^t  to  devise  by  will. 
8.  The  right,  in  case  it  is  not  devised  or  sold,  to  have  it 
descend  to  his  heirs.  All  these  dements  are  essential  to 
a  fee  simple  abs<^ute,  and  any  ctmdition  in  the  deed  or 
will  which  deprives  Ihe  grantee  of  the  fee  simple  abso- 
lute of  these  essential  ri^ts  is  void,  because  it  violates  a 
rule  of  property.  We  say  it  violates  a  rule  of  property 
when  it  is  repugnant  to  the  grant.* 

It  is  not  a  violation  of  a.  rule  of  property,  however, 
to  restrict  the  power  of  alienati<m  to  a  particular  class 
of  persons.  Thus,  the  right  of  alienation  may  be  re- 
stricted to  the  members  of  the  family,  the  sisters  of  the 
■  grantor,  and  their  children,  and  the  Iike.t 

Tlie  rule  against  restricting  the  power  of  alienation 
applies  to  involuntary  sales,  as  well  as  in  voluntary  sales. 

•Co.  latt  S2«a;  80  L.  R.  Eq.  186;  68  N.  Y.  46J;  99  Mich. 
78. 

fL.  R.  SO  Eq.  186;  6  East  176;  IS  N.  J.  L.  686;  11  Pa.  St. 
870. 
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So  that  estates  cannot  be  placed  beyond  the  reach  of 
creditors  by  conditions  in  a  will.* 

E£forts  are  sometimes  made  in  wills,  to  provide  for 
spendthrift  devisees  by  conditions  that  the  estate 
granted  shall  not  be  liable  to  seizure  by  the  devisees' 
creditors  for  the  debts  of  the  devisees.  This  cannot  be 
done,  as  the  right  of  the  creditors  to  collect  their  debts 
I^  sole  of  the  lands  devised  to  tiie  debtor  cannot  be 
taken  away.t 

'Where  a  man  conveys  land  by  deed  or  will,  that  is  a  voimiiarjf 
sale  or  gift ;  if  it  is  sold  upon  execution  for  the  payment  of  the 
owner's  debts,  it  is  an  mooluntorj/  sale. 

tT5  Iowa  S4S.  In  this  case  the  testator  granted  certain  lands 
to  his  son,  declaring,  "It  is  my  wiU  that  he  shall  use,  occupy  and 
enjoy  the  lands  during  his  natural  life,  but  without  the  power  or 
atnlity  to  mortgage  the  same.'*  It  was  al»o  provided  that  no 
creditor  of  the  devisee  should  have  the  power  to  take  the  land 
upon  execution.  Execution  was  taken  out  by  a  creditor  of  the 
son,  and  upon  its  being  returned  unsatisfied,  a  petition  wa«  filed 
to  reach  the  property  or  land  on  which  he  was  placed.  The 
court  held  that  the  son  had  a  life  estate,  and  that  this  life  estate 
was  subject  to  levy  upon  execution  by  his  creditors. 

But  this  is  not  the  universal  doctrine,  and  it  has  been  held  in 
several  of  the  States,  that  a  testator  can,  if  he  so  chooses,  create 
what  is  known  as  ipendthrift  trutU,  making  a  provision  for  a 
spendthrift  son  or  daughter,  by  placing  the  estate  beyond  the 
reach  of  such  spendthrift  and  beyond  the  reach  of  hia  or  her 
creditors,  so  that  the  grantee  can  have  the  pn^ts  of  the  estate 
from  year  to  year.  This  is  exception  to  the  rule  just  stated,  and 
seems  to  have  been  allowed  simply  to  protect  a  testator  wishing 
to  provide  for  the  exigencies  of  a  relative  incapaUe  of  looking 
after  himself.— 91  U.  S.  716;  188  Mass.  170;  111  U.  S.  «47i 
Gray,  Restraints  upon  Alienation,  Sec.  S4. 
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See.  1464.  THE  USE  OF  LAND  MAY  BE  BE- 
STKICTED  IN  THE  GRANT.— The  use  to  which 
the  land  may  be  put  can  be  restricted  or  limited  in  the 
^rant.  Thus,  the  fee  may  be  conveyed  upon  condition 
that  it  shall  not  be  used  for  certain  purposes,  as,  for  ex- 
ample, the  sale  of  intoxicating  liquors,  maintaining  a 
slaughter  house,  boiler  house,  soap  factory,  livery  stable, 
and  the  like.  These  restrictions  or  conditions  on  the  use, 
are  held  good  if  the  party  who  has  a  ri^t  to  enforce 
them  has  any  interest  in  their  enforcement.* 

It  has  been  held  in  this  dass  of  cases,  that  where  tiie 
f  ulfiUmoit  of  the  condition  is  no  longer  of  any  value  to 
the  grantor,  when  he  is  no  longer  interested  in  its  per- 
fonnaDce,  the  violation  of  the  condition  wiU  not  work  a 
forfeiturct 

•100  U.  S.  86;  41  N.  Y.  448;  101  Maw.  Bl«;  14  EanBaB  616; 
t5  O.  St.  680.  The  case  m  the  100  U.  S.  66,  grew  out  of  a 
grant  to  Colorado  Springs,  there  being  a  rratriction  in  the  deed, 
that  no  building  should  be  erected  upon  the  prenuses  for  the  sale 
of  intoxicating  liquors.  This  condition  was  violated,  and  the 
hetra  of  the  grantor  brought  suit  in  ejecbnent  to  obtain  pos- 
session of  the  premises.  The  Supreme  Court  held  that  the  con- 
dition wai  a  good  one,  tiie  violation  of  vhach  terminated  the 
esUte. 

In  putting  a  condition  of  this  kind  in  a  deed,  it  is  well  to 
couple  it  with  a  right  of  re-entry  by  the  grantor  orhis  heirs  upon 
the  breach  of  the  condition.  The  reason  for  this  is,  that  a  viola- 
tion of  the  condition  does  not  terminate  the  estate,  but  simply 
^ves  a  right  to  bring  an  action  for  breach  of  covenant,  or  breach 
of  condition. 

fSS  Mich.  7;  76  Mich.  »6;  100  U.  S.  56.  In  the  first  case  it 
appeared  that  a  person  had  platted  certain  lands  and  had  sold 
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A  vioktion  of  ttte  condition,  does  not  of  itself  termi- 
nate ibe  estate.* 

Sec.  14»5.  AN  ESTATE  UPON  CONDITION 
DISTINGUISHED  FROM  AN  ESTATE  UPON 
CONDITIONAL  LIMITATION.— An  estate  upon 
condition  is  granted  m  liie  Hmitatian,  or  condition,  that 
the  grantee  do  certain  things,  or  refrain  from  doing  cer- 
tain specified  things.  If  the  grantee  violates  this  pre- 
scribed condition,  the  grantor  may  re-enter  and  take 
possession.  While  an  estate  upon  condition^  limita- 
tion is  one  where  the  whole  estate  is  given  to  the  grantee 
absolutely,  but  upon  the  happening  of  a  specified  event 
it  is  to  terminate  absolutely.  There  is  no  re-entry  neces- 
sary in  this  kind  of  an  estate.  The  happening  of  the 
event  is  the  end  of  the  estate,  and  the  fee  goes  imme- 
diately to  someone  else.  For  example,  an  estate  a  given 
to  A  so  long  as  B  remains  in  Borne.  Here  A  has  an  ab- 
solute estate  so  long  as  B  remains  in  Rome,  but  the 

all  the  lots,  but  in  eadi  deed  fae  pot  Hk  proviflo  that  no  selotM 
should  be  erected  upon  the  premiaes.  Xfier  he  had  add  all  of  the 
lots  a  saloon  was  brnlt  upm  one  of  the  lots.  The  court  held 
that  this  was  a  good  condition  so  Itmg  as  the  keefnug  of  the  cob- 
ditton  was  a  ben^  to  the  grantor  or  his  heirs,  but  since  the 
grantor  had  sold  all  of  the  lots,  he  was  no  longer  interested  in  the 
performance  of  the  condition,  and  therefore  could  not  bring  an 
action  to  recover  the  lai.  But  this  case  does  not  preclude  the 
bringing  an  action  for  the  breach  of  the  conditira  I^  some  one 
other  than  the  grantor,  as  one  of  the  several  grantees,  where  the 
deeds  are  properly  drawn,  and  the  condition  is  made  to  be  in 
favor  of  the  several  grantees.  In  such  cases  a  bill  in  equity  may 
be  filed  by  the  grantees  to  enforce  the  condition. 
•4  Kent  Com.  187. 
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moment  B  returns  frwa  Borne  the  estate  terminates, 
and  no  re-entry  is  necessary,  since  the  estate  ends  on.  the 
happening  of  the  event  which  limited  its  duration. 

A  proviso  in  a  -will  that  the  estate  devised  shall  ter- 
minate upon  the  happening  of  a  certain  event  may  be 
good  as  a  conditionid  limitaticm,  and  void  as  a  ctmdition. 
For  instance,  land  is  devised  upon  condition  that  the 
devisee  does  not  marry.  Such  a  condition  is  void  as 
against  public  policy,  since  the  hm  favors  marriages, 
and  any  such  obstacle  placed  in  the  way  of  marriage 
generally  is  regarded  as  against  public  policy.  But  if 
the  estate  diould  be  given  to  the  devisee  idiile  he  re- 
mains suigle,  and  to  terminate  upon  his  or  her  marriage, 
it  is  good  as  a  limitatiwi.  The  distinction  between  the 
two  devises  is,  the  distinction  between  a  condition  and  a 
conditional  Utnitation.  In  the  first  case  the  estate  is 
held  upon  condition  that  the  devisee  does  not  marry,  and 
that  oonddtiMi  is  void.  In  the  other  case  the  devisee  is 
given  an  estate  for  an  indefinite  period,  tiiat  is  while 
remaining  unmarried,  and  is  not  considered  as  a  re- 
straint upon  marriage,  since  the  will  simply  says  so  long 
as  the  devisee  remains  unmarried  he  shall  have  the  pos- 
session of  ihe  estate,  and  upon  marriage  liie  estate  ter- 
minates.* 

Sec.  1466.  A  CONDITION  IS  TO  BE  DIS- 
TINGUISHED FROM  A  TRUST.— The  courts  in 
construing  an  instrument  will  sometimes  consbue  the 

*84  Me.  400.  It  occurs  to  iu  that  this  is  a  distinction  without 
much  difference,  as  the  desire  to  retain  the  estate  in  either  case 
would  told  to  restrun  the  devisee  fnsn  getting  married. 
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language  used  as  creating  a  trust  and  not  a  conditioa  at 
all.  For  instance,  where  land  is  given  in  a  will  to  be 
used  and  occupied  by  a  diurch,  the  court  held  that  a 
trutt  was  created  for  the  use  and  benefit  of  the  church, 
and  that  it  was  not  held  upon  condition.* 

Where  Iwid  is  deeded  for  public  purposes,  and  to  be 
used  for  tibat  purpose  only,  upon  oonditi<xi  thsit  if  it 
is  not  so  used  that  the  grantor  or  fads  heirs  may  re-enter, 
it  is  best  to  have  the  grant  limited  upon  a  condition 
rather  than  upon  a  conditional  limitation.  The  reason 
being  that  a  condition  need  not  be  performed  within  the 
rule  against  perpetuities,  while  the  conditional  limitation 
would  be  governed  by  sudi  rule.  Where  an  estate  is 
granted  upon  a  collateral  limitation,  ^e  event  which  is 
to  terminate  t^e  estate  must  happen  within  lives  in  be- 
ing and  twenty-one  years  ftereafter.  So  that  if  a  deed 
conveying  land  for  public  purposes,  provides  that  the 
grantee  shall  hold  the  fee  so  long  as  he  uses  it  for  a 
public  building,  this  is  a  conditional  limitation,  and  must 
happen  within  the  rule  governing  perpetuities,  or  the 
condititm  is  void  and  the  grantee  will  take  the  absolute 
title.  But  if  the  estate  is  limited  upon  a  condition  it  is 
not  within  the  rule  against  perpetuities.t 

*84  Me.  386 ;  Tiedemait*s  Leading  Cases  2S8. 

t69  Pa.  St.  S36 ;  Tiedeman's  Leading  Cases  2S9.  In  this  case 
the  property  was  deeded  to  the  Methodist  Church  and  the  deed 
provided  that  the  premises  should  be  occupied  by  the  church,  but 
upon  failure  to  be  used  as  a  church,  the  grantor  reserved  the 
right  to  re-enter.  It  happened  that  the  premises  were  occupied 
for  several  years  as  a  church,  when  for  some  reason  the  Bid«p 
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Sec.  1467.  NATtTRE  OF  AN  ESTATE 
GRANTED  UPON  CONDITION.— When  an  es- 
tate is  granted  upon  condition,  tbe  grantor  does  not  part 
^th  his  entire  interest;  be  has  reserved  to  himself  and 
his  heirs  the  right  to  re-enter  upon  breadi  of  the  condi- 
tion, this  portion  of  the  estate  remains  in  him,  and  the 
grantee  takes  subject  to  this  right  of  re-entry.  The 
grantor  may,  by  subsequent  conveyance  grant  the  in- 
terest he  has  reserred,  and  when  these  two  interests 
are  united  the  estate  becomes  a  fee  simple  absolute.  So 
that  the  ri^t  to  re-enter  is  something  more  than  an  in- 
terest which  belcmgs  to  an  indiridual,  it  is  a  ri^t  inci- 
dent to  the  land  itself,  being  an  interest  which  the 
grantor  did  not  convey.  The  possibility  of  re-entry  a 
created  or  reserved  in  the  same  instrument  which  cre- 
ates the  first  estate. 

Sec.  1468.  NATtTRE  OF  AN  ESTATE  UPON 
CONDITIONAL  LIMITATION.— An  esUte  upon 
conditional  limitation  differs  from  an  estate  upon  ccm- 
dition  in  several  particulars : 

1.  When  the  grant  is  upon  a  conditional  limitation* 
tiie  idwie  estate  passes  from  the  grantor  and  nothing 
is  reserved.  Where  there  is  a  condition  subsequent  the 
right  to  re-enter  upon  breadi  of  condition  is  reserved. 

2.  When  the  estate  is  upon  conditional  limitation,  tiie 
happening  of  the  condition  specified  terminates  the  es- 

almndoaed  the  church  and  appointed  no  one  to  hold  KrviceS 
there.  An  action  wa§  brought  to  recover  possession  of  the  prem- 
ites,  and  the  court  held,  that  the  moment  the  grantee  ceased  to 
occupy  it  as  a  churdi,  the  right  to  re-enter  accrued. 
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tate  and  no  re-entry  is  necessary.  Where  the  astate  is 
held  upon  condition  merely,  the  grantor  may  enter  or 
not,  just  as  he  pleases,  but  if  it  is  limited  to  oeasc  upon 
the  happoiing  of  a  particular  event,  vrtien  tiie  erent  bap- 
pens  it  is  the  end  of  ihe  estate. 

8.  In  the  case  of  an  estate  upon  condition  there  are 
always  persons  in  being,  Ihe  grantor  and  grantee  or 
their  representatives,  who  can  unite  and  pass  a  perfect 
title  in  fee  simple;  whJlc  in  the  case  of  an  estate  upon 
conditional  limitation  the  whole  estate  passes  to  the 
grantee,  and  it  being  uncertain  when  the  contingency 
may  happen,  there  can  be  no  one  who  can  unite  with  the 
grantee  and  pass  a  perfect  title.* 

*In  most  cues  the  estate  upon  conditioD  is  to  t«niiiiiate  apon 
the  grantee  dTing  without  leaving  issue  him  surrinng.  It  scans 
to  be  a  universal  trait  of  mankind  to  desire  that  property  sball  be 
retained  in  the  family.  So  that  the  grantor  makes  a  will  grant- 
ing bis  land  to  his  siHi  in  fee  and  to  his  heirs,  and  then  puts  in  a 
proviso  to  the  effect  that  if  he  dies  leaving  no  heirs,  or  issue  him 
Burnving,  the  estate  shall  go  to  his  brothers  and  sitters.  This 
estate  given  io  the  first  instance  to  the  son,  is  an  estate  upon  con- 
ditional limitation.  The  estate  that  goes  over  on  the  happening 
of  the  event,  is  called  an  executory  devite.  It  is  executed  upon  the 
happening  of  the  event  which  terminates  the  first  estate,  that  is, 
the  failure  of  issue.  It  is  a  devitg  because  it  is  an  estate  given  in 
a  will. 

Hie  third  difference  mentioned  is  the  most  important  of  the 
distinctions  between  an  estate  upon  condition  and  an  estate  upon 
conditional  limitation.  It  may  be  illustrated  thus:  Suppose  A 
bas  the  fee  of  land,  and  he  grants  this  fee  to  B  upon  conditioQ 
tbat  he  reside  in  a  certain  place.  And  there  is  a  provision  that  A 
or  his  heirs  may  re-enter  if  B  fails  to  perform  the  condition.  A 
could  tben  make  another  deed  to  B  giving  him  the  residue  of  the 
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Sec.  lMf>.  THE  ESTATE  OVER  IN  A  CON- 
DITIONAL LIMITATION  IS  TO  BE  DISTIN- 
GUISHED FROM  A  REMAINDER— The  esUte 
over  in  a  conditicai^  limitation  is  not  ft  remainder.  A 
remainder  is  nenssarfly  a  part  of  the  whole.  At  oom- 
mon  law  a  fee  could  not  be  limited  upon  a  fee,  because 
a  fee  ccanprises  the  whole  estate,  and  if  the  whole  estate 
is  granted  there  would  be  nothing  left  as  a  remainder. 
A  grant  of  an  estate  in  fee  upon  a  conditional  limitation 
that  the  estate  shall  cease  and  go  to  a  third  person  on 
the  happening  of  an  event,  does  not  give  the  tliird  per- 
son to  wbom  the  estate  may  go  a  ranainder,  but  cmly  a 
contingency  of  receiving  the  entire  fee  upon  the  hap- 
pening of  the  event.* 

•state  which  he  holds,  then  B  would  have  a  perfect  title.  Suppose 
both  parties  die,  B'a  heirs  get  his  estate  and  A's  heirs  get  the 
right  to  re-enter  for  hreach  of  condition,  and  if  all  these  heirs 
would  unite  in  a  deed  to  a  third  person  he  would  get  a  perfect 
title.  So  that  there  are  always  persons  in  being  who  can  unite 
and  give  a  perfect  title  in  the  case  of  an  estate  upon  condition. 
While  in  the  case  of  a  conditional  limitation,  the  estate  goes  to  A 
proTided  that  if  he  die  without  issue  the  estate  shall  go  to  B 
and  his  hian,  A  has  the  entire  estate  upon  this  conditional 
limitation.  As  it  is  not  known  whether  A  will  die  without  issue* 
H  is  also  uncertain  whether  B  will  be  alive  or  dead  when  A  dies. 
On  the  death  of  A  without  issue  the  estate  goes  over  to  the  person 
then  entitled  to  it ;  this  person  may  not  he  in  existence,  since  he 
may  be  bom  hereafter,  consequently  there  are  no  persons  in  exist- 
ence who  can,  by  uniting  in  a  deed,  give  a  complete  titie  in  fee 
nmple. 

*8  Gray  14S;  68  Am.  Dec,  7S5;  Tledeman,  Leading  Cases 
60S.    A  deriie  to  A  for  thirty  years,  remainder  to  B  in  fee,  is 
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Sec  1470.  AN  ESTATE  UPON  CONDITION- 
AL LIMITATION  DISTINGUISHED  FROM 
AN  ESTATE  TAIL.— An  estate  upon  conditional 
limitation  differs  from  an  estate  tail  in  this:  tiiat  in  an 
estate  tafl  the  ancestor  has  not  parted  with  his  entire 
estate,  and  upon  failure  of  the  designated  heirs,  the  es- 
tate reverts,  while  in  a  conditional  limitation,  as  we  hare 
seen,  the  ancestor  or  grantor  has  parted  with  hia  entire 
estate. 

Sec  1471.  MEANING  OF  AN  EXECUTORY 
DEVISE. — An  executory  devise  is  an  estate  ffven  by 
will  upon  a  conditional  limitation,  and  which  interest 

an  illiutration  both  of  the  partictdar  estate  and  a  rentunder. 
In  this  case  the  particular  estate  at  the  end  of  thirty  yean 
oeawB  b;  limitation.  It  it  a  definite  and  specified  part  of  the 
fee ;  the  remainder,  which  is  the  part  of  the  fee  left  after  earring 
out  the  estate  for  yean,  begins  when  the  particular  estate  drops 
out.  The  particular  estate  may  also  he  for  an  indefbite  period,  as 
a  grant  to  A  until  B  returns  from  Rome,  and  then  to  B  in  fee, 
here  A  has  a  life  estate  liable  to  be  cut  short  by  B'a  returning 
from  Rome,  and  B  has  a  remainder  in  fee. 

But  a  grant  to  A  and  bis  heirs  until  B  returns  from  Rome,  and 
then  to  C  in  fee,  does  not  give  any  remainder  to  C.  A  has  a  fee 
simple  estate  upon  conditional  limitation.  The  difference  is,  that 
in  the  one  case  you  have  given  to  A  nothing  more  than  a  life 
estate,  which  is  likely  to  be  terminated  upon  B's  returning  from 
Rome ;  in  the  other  case  you  have  given  A  a  fee  simple  liable  to 
be  terminated  upon  the  happening  of  jhs  event.  In  the  first  case 
there  was  a  remainder  over  because  A  could  not  live  fotever,  and 
the  estate  could  only  last  so  long  as  he  lived;  in  the  last  case 
there  is  no  remainder  over,  since  unless  B  returns  from  Rome,  A 
and  his  heirs  have  the  fee,  and  what  goes  to  the  third  person,  if 
anything,  is  not  a  remainder,  but  the  fee. 
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goes  over  to  a  third  person  upon  tiie  happening  of  the 
ereiit  which  terminates  Uie  first  estate  created  by  the 
will. 

Since  the  tenant  taking  the  estate  upon  the  oondi- 
tkmal  Hmitation  could  not  defeat  the  executory  devise, 
or  because  the  poircr  to  alienate  is  repugnant  to  a  beue 
or  qualified  fee,  it  is  held  tiuit,,if  a  testator  gives  and 
devises  a  qualified  or  base  fee,  and  then  gives  the  dev- 
isee power  to  alienate  the  land,  he  thereby  defeats  the 
executory  devise  over.  That  is,  if  by  giving  the  right 
to  sell,  the  testator  has  given  Ihe  fee  absolute,  tiie  courts 
hold  that  he  cannot,  also,  provide  for  its  termination,  as 
this  would  be  repugnant  to  the  grant.* 

It  was  a  rule  of  the  early  common  law,  at  first  strictly 
adhered  to,  that  if  a  fee  abs<dute  was  granted,  it  could 
not  be  limited  by  any  condition  in  the  grant  in  deroga- 
tion of  the  fee.  But  in  1620,  in  a  case  reported  in  2 
Croke  590,  the  court  held  that  an  estate  could  be  granted 
up<Hi  a  conditional  limitation.  The  facts  in  the  case 
were:  land  was  devised  to  A  and  to  tiie  heirs  of  his  body, 
provided,  that  if  he  died  leaving  do  issue  him  surviving, 
tlte  estate  diould  go  to  B.  So  far  as  the  first  part  of 
this  devise  is  concerned,  it  would  apparently  create  an 
estate  in  fee  tail  general,  but  the  proviso  was  that  if 
he  die  leaving  no  issue  him  surviving,  then  the  estate 
diould  go  over  to  B.  The  cotui;  held  that  in  such  a  case, 
the  expression,  "dying  without  issue  him  surviving" 
meant  an  indefinite  failure  of  issue.   That  is^  it  is  an  ex- 

*fi  Maas.  500;  10  JoluiB.  19;  100  N.  Y.  287. 
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tinction  of  &e  line,  wben  there  ia  do  longer  heirs  of  the 
body  in  existence,  then  the  estate  goes  over.  While  if  it 
means  a  definite  failure  of  issue,  then  it  is  not  an  estate 
taiL  In  this  case,  after  the  death  of  the  testator  A  went 
into  possession  and  suffered  a  common  recovery.  He 
had  converted  what  he  assumed  to  be  an  estate  tail  into 
a  fee  simple.  After  A's  death  the  executory  devisee, 
that  is  the  one  entitled  to  the  estate  xmder  the  terms  of 
the  grant  upon  A's  dying  without  issue  him  surviving, 
brought  an  action  to  recover  the  prop»-ty.  The  first 
question  was,  did  this  grant  careate  an  estate  tail?  If  it 
did,  it  had  been  barred  by  a  common  recovery  and  con- 
verted into  a  fee.  As  we  have  seen  the  tenants  in  tail 
are  barred  by  a  common  recovery,  because  their  ances- 
tor has  received  a  judgment  for  the  value  of  the  land 
from  or  against  his  grantor,  which  afterwards  bars  and 
estops  him  and  his  heirs  claiming  any  interest  in  tiiis 
land.  The  judgment  is  also  a  bar  against  his  descend- 
ants claiming  any  interest  in  the  lands  since  the  judg- 
meat  is  regarded  as  binding  upon  the  party  and  his 
privies.  But  the  court  held  that  an  executory  devUee 
was  not  a  party  to  tbe  proceedings  ait  all,  either  directly 
or  infa%ntiaUy,  and  consequently  the  proceedings  in 
common  recovery  did  not  bar  his  right  to  the  estate,  if 
the  first  taker  died  wilhout  issue. 

Whfle  ait  the  early  common  law,  and  yet  you  cannot 
make  a  grant  in  fee,  and  at  the  same  time  annex  condi- 
tions whidi  are  repugnant  to  the  grant,  as  to  grant  a 
fee  absolute  and  at  the  same  thne  provide  that  the 
grantee  shall  not  alienate  the  estate  granted,  yet  it  is 
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held  to  be  pennisslble  to  grant  a  fee  and  proride  that  if 
the  first  taker  dies  without  issue,  the  estate  granted  shall 
lenninate  and  the  fee  go  over  to  a  iHrd  person.  If  such 
an  estate  is  created  by  will,  we  hare  seen  that  it  is  termed 
m  ewectttory  deviae,  while  if  it  is  created  under  a  deed, 
it  is  called  a  thifUng  or  springing  ute.  That  is,  the  crea- 
tion of  such  an  estate  could  not  be  made  by  a  direct  con- 
reyanee  at  common  law,  and  was  made  by  way  of  a 
trust  or  use,  by  which  land  was  conveyed  to  A  for  cer- 
tain specMed  uses,  and  provided  that  if  a  certiun  event 
happened  the  particular  use  or  trust  should  cease,  and 
tlie  lands  be  held  to  another  use  or  trust.  Thus  if  lands 
are  granted  to  A  and  his  heirs,  for  the  use  of  B  and  his 
heirs,  but  in  case  A  should  die  under  age,  then  to  the 
use  of  C  and  his  heirs,  the  death  of  A  under  age,  termi- 
Dates  the  first  use,  and  it  shifts  to  C. 

If  land  is  conveyed  in  a  deed  to  B  and  his  heirs,  and 
then  upcm  the  happening  of  a  certain  evoit  it  is  to  go 
over  to  a  third  ^ecxax,  sudi  a  condition  would  be  void, 
because  of  tiie  rule  that  you  cannot  Hmit  a  remainder 
upon  an  estate  in  fee  simple.* 

Sec.  1472.  EFFECT  OF  A  CONDITIONAL 
LIMITATION  WHEREIN  THE  ENTIRE  ES- 
TATE IS  NOT  TO  GO  OVER  TO  A  THIRD 
PERSON. — We  have  seen  Ihat  if  an  estate  is  granted 
to  A  and  his  heirs  in  fee,  upon  the  uncondituinal  Hmita- 
\afytx  that  if  he  dies  without  leaving  any  heirs  him  surviv- 
ing (that  is,  a  definite  failure  of  issue,  since  if  it  waa 

•118  Ind.  160;  Tiedennn,  Lcw£ng  Case*  811. 
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construed  as  an  ind^nite  failure  of  issue  it  would  be 
void  as  contravening  the  rule  against  perpetuities),  the 
estate  shall  go  over  to  B,  this  limitatkm  is  good  under 
the  case  decided  in  1620.  But  suppose  instead  of  giv- 
ing the  entire  esbate  to  B,  the  grant  is,  tiiat  so  mudi  of 
tiie  estate  as  remains  undisposed  of  shall  go  over  to  B. 
Hie  question  then  is,  ■wba.t  estate  goes  to  B?  The 
grantor  has  given  to  A  the  fee  simple  and  also  given  him 
the  power  to  convey  the  fee  simple  absolutely,  whether 
he  leaves  any  issue  or  not,  but  provides  that  if  A  does 
not  sell  it  all  what  remains  ^all  go  to  B. 

The  Englifdi  cases  held  that  this  was  nevertheless  a 
good  limitation,  and  this  seems  to  be  the  law  of  the 
English  courts  now.  But  in  America  the  weight  of 
authority  is,  that  the  executory  devise  over,  in  such  a 
case  is  void.* 

*Tbe  fint  case  decided  upon  this  point  was  in  the  S  Mass.  500 ; 
and  that  was  followed  in  the  10  Johns.  19,  decided  in  1813. 
These  two  cases  have  been  followed  by  a  great  number  of  Ameri- 
can courts.  The  case  in  5  Mass.  500,  wa«  based  upon  the  case 
of  Attorney  Gaierol  t.  Hall,  Fitzgiveo,  Rep.  314.  In  which  cose 
the  testator  left  both  real  and  personal  property  to  his  son.  The 
real  property  was  given  to  him  under  words  which  created  on 
estate  taol,  without  question.  Now,  under  the  rule  of  property 
that  where  both  real  and  personal  property  are  conveyed  or  de- 
vised by  the  some  words,  and  such  words  create  an  estate  tail  as 
to  the  realty,  the  devisee  takes  the  personal  property  ahsolutdy. 
The  court  held  that  the  language  used  created  an  estate  tail  in 
the  land.  The  devisee  suffered  a  common  recovery  and  converted 
his  title  into  a  fee  simple,  and  then  died  leaving  a  large  part  of 
his  personal  property  unsold.  The  will  provided  that  if  he 
should  die  without  issue  the  property  should  go  to  the  Goldsmith 
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Sec.  1478.  HOW  A  WILL  MAY  BE  DRAWN 
SO  AS  TO  GIVE  THE  DEVISEE  THE  RIGHT 
TO  SELL  AND  YET  HAVE  THE  REMAIN- 
DER GO  TO  A  THIRD  PERSON.— The  question 

Company,  of  Lcmdoo.  The  son  had  made  a  will,  making  his 
widow  his  executrix.  The  Attorney  General  for  the  use  of  the 
Goldsmith  Company  filed  a  bill  for  an  accounting  of  the  personal 
property,  and  the  question  was  what  estate  did  the  first  devisee 
take  under  the  will ;  and  what  interest,  if  any,  went  to  the  Gold- 
smith Company  in  the  personal  property  that  had  been  devised 
to  the  son,  the  son  having  died  leaving  no  issue.  The  court  held, 
first,  that  the  devisee  took  an  estate  taU  in  the  real  property,  and 
having  suffered  a  common  recovery  had  thereby  converted  it  into 
a.  fee  simple ;  second,  that  taking  an  estate  tail  in  the  realty  gave 
him  the  personal  property  absolutely,  and  any  restriction  on  such 
a  gift  was  a  violation  of  the  rule  of  property  as  repugnant  to  the 
grant,  and  therefore  void. 

He  Massachusetts  court  commenting  upon  this  case  said,  since 
the  power  to  dispose  of  the  personal  property  was  given,  the 
executory  devise  over  was  void.  But  that  was  not  the  decision; 
whidi  was  that  when  the  devisee  was  given  the  property  obw- 
bUdff,  the  executory  devise  was  void.  It  was  not  void  because 
the  first  devisee  was  given  the  power  to  sell,  but  because  the  powv 
to  seD  was  incident  to  the  estate  granted,  and  he  could  not  be 
deprived  of  it  by  any  limitation. 

When  the  case  of  10  Johns.  19,  was  decided,  the  court  did  not 
have  before  them  the  case  of  Atty.  General  v.  Hall,  but  had  be- 
fore them  a  case  in  the  Sd  Vesey,  in  which  this  case  was  com- 
mented upon.  As  a  result  of  this  misunderstanding  of  the  lan- 
guage of  the  court  in  the  Fitzgiven  case,  the  American  courts 
have  decided,  and  the  decision  is  followed  by  the  weight  of  au- 
thority, that  where  on  estate  is  devised  in  fee,  and  then  the  devisee 
is  given  the  power  to  dispose  of  it  in  fee  simple  absolutt,  and  a 
provision  is  made  that  what  is  left  shall  go  over  to  a  third  person, 
this  proviso  is  void,  and  notlung  will  go  over,  the  first  devisee 
taking  the  absolute  fee- 
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arises  aa  to  how  to  draw  a  will  allowing  tiie  devisee  the 
power  of  disposition  and  yet  have  tiie  remainder  of  Ihe 
estate  go  over  to  a  tiurd  person  upon  the  happoung  of 
an  event  We  have  seen  in  the  last  section  that  this  can- 
not be  done  under  the  ordinary  limitation  by  the  weight 
of  American  authorities.  This  may  be  done  by  giving 
the  devisee  a  life  estate,  with  remunder  to  his  diildren, 
with  power  to  alienate  in  fee,  provided  that  if  he  dies 
without  issue,  the  remainder  over  to  his  brother's  chil- 
dren. 

It  being  held,  by  the  weight  of  authority,  that  an  ex- 
ecutory devise  after  a  life  estate,  coupled  with  power 
to  alienate  in  fee,  is  good.* 

To  carry  out  <the  intention  of  the  testator  and  save 
the  executory  devise  over,  the  court  will,  when  the  lan- 
guage will  permit,  cut  down  a  devise  in  fee  to  a  life 
estate  with  power  to  (dienate.  This  will  be  done  to  ef- 
fect the  purpose  of  the  testator,  where  possible,  since  if 
compelled  to  treat  the  first  gift  as  a  fee  simple,  the  ex- 
ecutory devise  limited  upon  it  is  void.t 

The  condition  upon  which  tiie  property  is  to  go  over 
to  a  tiiird  person,  must  be  a  good  one,  and  not  void  for 
any  reoson.t 

The  rule  of  property,  that  where  an  estate  in  fee  sim- 
ple is  granted  it  carries  with  it  the  ri^t  to  alienate  it 
by  deed  or  will,  which  cannot  be  limited  by  a  condition 

•IfiS  Maes.  SM;  !tfi  Am.  Dec  614;  159  Mass.  ISS;  S5  Am. 
St.  Rep.  616;  102  Mich.  148;  88  K;.  SS8;  116  Fa.  St.  490. 
flMN.Y.  S;41Hunl!U. 
t6  Chso.  Div.  1. 
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curtailing  these  incidents  is  not  enforced  by  the  Scot- 
tish law.§  And  the  rule  is  sometimes  ignored  where 
more  important  ri^ts  intervene,  as  where  tiie  courts 
hare  been  compelled  to  sacrifice  the  rule  of  law  or  in- 
fringe upon  human  liberty,  &ey  hare  sacrificed  the  rule 
of  law  to  protect  liberty. 

Sec  147*.  EXECUTORY  DEVISES  AND 
THE  RULE  AGAINST  PERPETUITIES.— Ex- 
ecutory devises  or  interests,  as  they  are  called,  in  their 
very  nature,  by  putting  off  the  vesting  of  an  estate, 
tend  to  perpetuities,  since  they  render  ihe  fee  simple  in- 
alienable during  the  period  for  the  happening  of  the 
event  or  contingency.  It  being  impossible  to  determine 
who  fdiaU  receive  the  estate  over,  at  any  particular  time, 
it  is  impossible  to  convey  a  perfect  title,  and  this  ties  up 
the  estate  so  as  to  prevent  free  alienation,  that  is,  it  tends 
to  perpetuities.  It  therefore  became  necessary  at  com- 
mon law  to  fix  some  permuient  rule  prescribing  the 
period  or  length  of  time  that  might  be  stated  for  the 
happening  of  Hie  event  or  contingency,  so  that  limita- 
tions witiiin  this  rule  would  be  good,  and  those  witjiout 
it  void. 

This  limit  by  the  common  law  came  to  be  fixed  as  a 
period  of  a  life  or  lives  in  being  and  twenty-one  years 
thereafter.  This  rule  has  been  established  by  judidal 
dedsions,  but  is  as  authoritative  as  any  statute;  thou^ 
it  is  now  substantiaUy  adopted  its  the  statutory  nde  in 
the  various  American  States.    The  ocanmon  law  txnirts 

§1  Scottish  App.  Cm.  SOS. 
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had  decided  that  a  grantor  could  not  limit  a  fee  upon 
a  fee,  but  tiiat  he  might  grant  a  fee  and  then  provide 
that  the  fee  should  terminate  upon  the  liappening  of  a 
certain  event  and  go  over  to  a  tiiird  person.  Then  they 
established  the  rule  that  the  event  which  would  termi- 
nate the  fee,  must  be  an  event  which  would  happen  with- 
in a  certain  time,  and  this  time  came  to  be  judicially 
fixed  at  an  early  date,  as  a  life  or  lives  in  being  and  twen- 
ty-(me  years  thereafter.  So  that  an  estate  can  be  given 
to  A  for  life,  remainder  to  B  for  life,  then  to  C  for  life, 
and  so  on  indefinitely,  and  then  to  X  and  his  heirs  in 
fee,  provided  tha*  if  X  dies  leaving  no  issue,  then  the 
estate  should  go  to  Z.  At  the  common  law  you  could 
grant  the  estate  for  as  many  lives  as  you  saw  fit  and 
twenty-one  years  thereafter.*  To  which  may  be  added 
the  period  of  gestation,  should  gestation  actually  exist. 

'"Executory  interesU  other  than  those  in  remainder  after  or 
engrafted  on  an  estate  tail,  must  be  so  limited  that,  from  the  6rst 
moment  of  their  limitation,  it  maj  be  said  that  thej  will  necessa- 
rily vest,  in  right,  if  at  all,  within  the  period  occupied  by  the  life 
of  a  person  in  being,  that  is,  already  bom  or  in  ventre  matrit,  or 
the  lives  of  any  number  of  persons  described  and  in  being,  'not 
exceeding  that  to  which  testimony  can  be  applied  to  determine 
when  the  survivor  of  them  drops,'  and  by  the  infancy  of  any 
child  bom  previously  to  the  decease  of  such  person  or  persons ;  or 
the  gestation  and  infancy  of  any  child  m  ventre  matria  at  that 
time,  or  within  the  period  occupied  by  the  life  or  lives  of  such 
person  or  persons  in  being  and  an  absolute  term  of  twenty-one 
years,  afterwards,  and  no  more,  without  reference  to  the  infancy 
of  any  person ;  or  within  the  period  of  an  absolute  term  of  twen- 
ty-one years  without  reference  to  any  life." — Smith  on  Exec- 
utory Interests,  Sec.  706.  See,  also,  Beard  v.  Westcott,  6 
T»unt.  394;  Cadell  v.  Palmer,  1  CI.  &  Fl.  S7S. 
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Sec.  1475.  AN  EXECUTORY  INTEREST  TO 
BE  GOOD  MUST  NOT  CONTRAVENE  THE 
RULE  AGAINST  PERPETUITIES.— In  order 
that  lAie  condition  may  be  good,  whidi  creates  an  execu- 
tory interest,  it  must  necessarily  happen  within  the  pre- 
scribed period  fixed  by  the  rule  against  perpetuities. 
So  that  if  there  is  any  possibility  that  the  happening  of 


**The  law  has  fixed  the  f oDowing  limit  to  the  creation  of  exec- 
utory interests :  It  will  allow  any  executory  estate  to  commeoce 
within  the  period  of  any  fixed  number  of  now  existing  lives,  and 
an  additional  term  of  twenty-one  years ;  allowing  further  for  the 
period  of  gestation,  should  gestation  actually  exist.  This  addi- 
tional term  of  twenty-one  years  may  be  independent  or  not  of  the 
minority  of  any  person  to  be  entitled ;  and  if  no  lives  are  fixed 
on,  then  the  term  of  twenty-one  years  only  is  allowed." — Wil- 
liams, Real  Property,  818.  "With  regard  to  future  estates  of  a 
destructible  kind,  namely,  contingent  remainders,  we  have  seen 
that  a  limit  to  their  creation  was  contained  in  the  maxim,  that  no 
remainder  can  be  given  to  the  unborn  child  of  a  living  person  for 
his  life,  followed  by  a  remainder  to  any  of  the  issue  of  such  un- 
born person :  the  latter  of  such  remainders  being  absolutely  void. 
This  maxim,  it  is  evident,  in  effect,  forbade  the  tying  up  of  lands 
for  a  longer  period  than  can  elapse  until  the  unborn  child  of  some 
living  person  should  come  of  age ;  that  is,  for  the  life  of  a  party 
now  in  being,  and  for  twenty-one  years  thereafter — with  a  fur- 
ther period  of  a  few  months  during  gestation,  supposing  the 
child  should  be  of  posthumous  birth."    Id. 

See,  also,  1 5  Pick.  1 04! ;  41  Mich.  562 ;  60  Mich.  4S8 ;  8  Mass. 
87;  16  Johns.  899;  43  N.  Y.  808;  14  AUen  57«. 

The  rule  governing  perpetuities  was  first  definitely  settled  in 
the  case  of  the  Duke  of  Norfolk,  8  Ch.  Cas.  1 ;  2  Chan.  Rep. 
S29,  decided  in  1686.  It  is  governed  by  statute  in  most  of  the 
United  States. 


DgizedbyGoOglC 


71  LAW  OF  REAL  PROPERTT. 

Ihe  event  will  lap  over  ttiis  limit  for  any  length  of  time, 
it  is  void.* 

*68  Mich.  3S6 ;  8  Gnj  143 ;  'nedemu,  Leading  Cues  89S. 

••when  a  gift  is  infected  with  the  vice  of  its  pouiUj  exceed- 
ing the  prescribed  Hmit,  it  is  at  once  and  altogether  void  both 
at  law  and  in  equity.  And  even  if,  in  its  actual  event,  it  should 
faD  greatly  within  such  limit,  yet  it  is  still  as  absolutely  void  a« 
if  the  event  had  occurred  which  would  have  taken  it  beyond  the 
boundary.  If,  however,  the  executory  limitation  should  be  in 
defeasance  of,  or  immediately  preceded  by,  an  estate  tail,  then, 
ag  the  estate  toil  and  all  subsequent  estates  may  be  barred  by 
the  tenant  in  tail,  the  remoteness  of  the  event  on  which  the 
executory  limitation  is  to  arise  will  not  affect  its  validity." — 
Willianu,  Real  Prop.  819 ;  Newman  v.  Newman,  10  Simons  61 ; 
Jarman  on  Wills  ftSS. 

In  addition  to  the  limit  ahieady  mentioned,  another  act  of 
parliament  was  passed  in  the  reign  of  George  III  (S9  and  40 
Geo.  in,  c.  98),  forbidding  the  accumulation  of  income  for  any 
longer  term  than  the  life  of  the  grantor  or  settlor,  or  twenty- 
one  years  from  the  death  of  any  such  grantor  or  settlor,  or 
during  the  minority  of  any  perscm  living  or  in  x>entra  aa  mere 
at  the  death  of  the  grantor,  or  during  the  minority  only  of  any 
perscn  who  under  the  settlement  or  wiU,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  income  so  directed  to 
be  accumulated.  This  statute  was  passed  to  prevmt  an  accu- 
mulation of  income  as  made  by  Mr.  Thelluson,  providing  that 
the  property  should  be  allowed  to  accumulate  during  the  lives 
of  all  his  children,  grandchildren  and  great-grandchildren,  who 
were  then  living  at  the  time  of  his  death,  for  the  benefit  of 
s<xne  descendant  living  at  the  death  of  the  survivor.  See,  Thel- 
luson v.  Woodford,  4  Ves.  SSI.  Statutory  provisiona  limiting 
the  accumulation  of  income  from  property  of  a  Hke  character 
have  been  enacted  m  a  number  of  the  American  States.  Vul 
V.  Vail,  4  Paige  817;  Purd.  Dig.  1460. 
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Sec  1476.  AN  ESTATE  UPON  CONDITION 
DOBS  NOT  VIOLATE  THE  RULE  AGAINST 
PERPETUITIES.— An  estate  upon  condition  does 
not  violate  the  rule  against  perpetuities  since  there  is 
always  some  one  in  being,  who  by  uniting  in  a  deed,  can 
convey  the  fee  simple  to  the  land  a£fected  by  the  condi- 
tion.* 

Sec.  1477.  WHEN  EXECUTORY  DEVISES 
WILL  BE  HELD  VOID.— The  more  conmion  cases 
of  executory  devises  which  are  held  void  as  contraven- 
ing the  rule  against  perpetuities  are  those  where  prop- 
erty is  given  to  A,  remainder  over  upon  the  indefinite 
failure  of  issue.  We  have  seen  that  if  the  estate  over  is 
given  upon  definite  failure  of  issue,  it  does  not  violate 
the  rule.t 

'Suppose  A  grants  the  estate  to  B  upon  certain  conditions; 
the  next  day,  or  any  time,  B  can  ^  to  A  and  say,  I  want  to 
be  released  of  that  condition,  and  A  has  the  power  to  release 
him  from  the  operation  of  the  condition,  giving  him  an  absolute 
fee  simple.  It  is  not  required  that  the  condition  must  be  per- 
formed within  lives  in  being  and  twenty-Kine  years  afterwards, 
since  there  is  always  some  one  in  being  who  by  uniting  in  the 
deed  can  convey  a  perfect  title.  But  where  the  estate  is  granted 
upon  a  conditional  limitation,  there  is  no  one  in  being  who  can 
join  and  pass  a  perfect  title,  therefore  the  event  must  be  one 
which  will  happen  within  the  period  fixed  by  the  rule  governing 
perpetuities. 

126  Wend.  2S9;  29  Pa.  St.  118;  76  Va.  140.  "A  definite 
failure  of  issue  is  when  a  precise  time  is  fixed  by  the  will  for 
the  fEulure  of  issue,  as  in  the  case  where  there  is  a  devise  to 
one,  but  if  he  dies  without  issue,  or  lawful  issue  living  at  the 
time  of  his  death,  etc.     An  indefinite  failure  of  issue  is  the 
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Suppose  an  estate  is  given  to  A,  and  his  heirs  in  fee 
provided  that  if  A  dies  without  issue  him  surviving,  it 
shall  go  over  to  B.  What  does  such  a  limitation  mean? 
Does  it  mean  that  if  A  dies  without  children  or  issue, 
the  estate  shall  go  to  B>  or  does  it  mean  that  the  estate 
goes  over  only  when  the  line  of  issue  from  A  shall  have 
become  extinct,  which  might  not  be  for  an  indefinite 
number  of  generations?  Now  if  it  means  the  former,  it 
is  a  definite  failure  of  issue  that  is  meant,  if  it  means  the 
extinction  of  the  line  of  direct  issue,  then  it  is  an  indefi- 
nite failure  of  issue,  because  the  time  when  the  line  of  is- 
sue shall  become  exhausted  is  exceedingly  indefinite,  and 
may  continue  for  centuries.  The  death  of  A,  on  the 
other  hand,  is  definite,  and  is  bound  to  occur  within  a 
fixed  time.  The  common  law  courts  have  held  that  such 
a  devise  means  an  indefinite  failiu^  of  issue,  and  that 
the  grant  is  void;  unless  there  is  something  else  to  indi- 
cate that  a  definite  failure  of  issue  was  intended. 

So,  if  tiie  condition  upon  which  the  estate  is  limited. 
is  against  public  policy,  or  contravenes  good  morals,  it 
is  void.  The  condition  must  be  one  which  the  law  will 
sanction  and  enforce. 

Sec.  14T8.  HOW  A  CONDITIONAL  LIMITA- 
TION IS  CREATED.— The  usual  words  creating  a 
conditional  limitation  are,  "as  long  as,"  "while,"  "dur- 
ing," or  "until,"  and  the  like,  yet  the  use  of  these  words 

period  when  the  issue  of  descendants  of  the  first  taker  shall 
become  extinct,  and  when  there  is  no  longer  anj  issue  of  the 
line  of  the  grantee,  without  reference  to  any  particular  time  or 
an;  particular  event.    Huxford  v.  Mulligan,  60  Ind.  512. 
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is  not  conclusive.  The  court  will  gather  the  intent  of 
the  grantor  from  tiie  whole  instrument.* 

Sec.  14T0.  EFFECT  OF  A  BREACH  OF  THE 
CONDITION.— In  the  case  of  a  breach  of  the  condi- 
tion, where  the  grantor  has  reserved  the  right  to  re- 
enter, upon  re-entering  he  takes  the  estate  as  of  the 
time  he  granted  it.  That  is,  the  testator  takes  the  same 
estate  back  which  he  granted,  and  rt  is  relieved  of  the 
dower  interest  w  any  estate  by  courtesy  or  other  estate 
whidi  could  otherwise  attach  to  it.  But  if  an  estate 
upon  conditional  limitation  is  given  to  A,  and  he  mar- 
nes  and  has  no  children  who  can  inherit,  that  is,  dies 
without  issue,  does  his  widow  have  dower?  The  estate 
which  he  had  in  the  land  terminates  upon  his  dying 
witiiout  issue,  yet  the  courts  hold  in  such  a  case,  that 
the  dow^  interest  will  attach  to  the  estate,  because  it 
was  an  estate  in  fee,  and  having  attached  to  such  an  es- 
tate, it  was  not  destroyed  when  the  estate  terminated,  as 
in  the  case  of  a  condition. 

Sec  1480.  THE  RULE  AGAINST  PERPE- 
TUITIES STATED.— The  rule  against  perpetuities 
may  be  stated  as  follows:  No  interest  subject  to  a  con- 
dition precedent  is  good,  unless  tiie  condition  must  be 
fulfilled,  if  at  all,  within  twenty-one  years  after  some 
life  la  being  at  Ihe  creatitm  of  the  interest. 

The  conmion  law  rule  governing  perpetuities  is,  that 
the  condition  must  happen  within  a  life  or  lives  in  being 
and  twenty-one  years  and  the  period  of  gestation  there- 
after. 

•a9  Fa.  St.  118;  76  Va.  140. 
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In  Wisconsin,  New  York,  Minnesota,  and  perhaps 
some  other  states,  the  rule  against  perpetuities  has  been 
modified  by  statute  so  that  the  condition  must  happen 
within  the  period  of  the  lives  of  two  persons  in  being  at 
the  time  of  the  creation  of  the  estate.§  Where  the  com- 
mon law  rule  has  not  been  modified  by  statute,  the  rule 
is  the  same  on  both  sides  of  the  Atlantic* 

Sec  1481.  GRANTS  THAT  ARE  NOT  RE- 
PUGNANT TO  THE  RULE.— A  vested  interest  is 
never  repugnant  to  the  rule  against  perpetuities,  since 
it  is  not  subject  to  a  condition  precedent,  and  the  per- 
son who  has  the  vested  interest  has  also  the  li^t  to 
alienate  it. 

So  if  a  contingent  remainder  tnttst  become  a  vested 
remainder  within  twenty-one  years  after  lives  in  being, 
such  a  contingent  remainder  will  be  good.t 

If  the  remainder  is  vested  it  is  good,  although  the 
contingency  may  not  happen  iniiich  terminates  the  par- 
ticular estate  witbin  lives  in  being,  and  twenty-one 
years  thereafter.J 

The  conditions  upon  whidi  the  future  estate  may  be 
terminated  are  as  nimierous  and  varied  as  the  ingenuity 
of  man  may  devise.    A  common  condition  is  the  failure 

§Manice  t.  Manice,  4S  N.  Y.  SOS;  ISS  HI.  999;  Tiedeinan, 
Leading  Cases  423. 

*St.  AiDOtir  T.  Rivard,  3  Mich.  i9i;  Jackson  t.  Phillips,  14 
Allen  67S ;  Hawley  t.  Northampton,  8  Mass.  37 ;  Anderson  v. 
Jackson,  16  Johns.  899;  102  Mich.  610. 

tirish  Term  Rep.  «49;  19  Ch.  Div.  5«0. 

J19  Ch.  DiT.  620;  2  P.  Wras.  28;  11  Mich.  672. 
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of  issue,  and  this  may  be  a  definite  or  indefinite  failure 
of  issue. 

A  limitation  over  upon  the  condition  that  the  grantee 
dies  without  issue,  or  issue  him  surviving,  was  held  to 
mean  an  indefinite  failure  of  issue,  making  the  hmitar 
tion  over  void,  except  where  it  was  saved  by  the  peculiar 
incidents  of  an  estate  tail;!  and  \^ere  there  is  some- 
Sin  the  case  of  a  devise  to  A  and  his  heirs,  and  if  he  die 
without  issue,  remainder  to  B,  if  the  terms  of  the  will  were 
strictly  followed,  A  would  take  an  estate  in  fee  simple,  which 
would  render  the  limitation  to  B,  void  as  a  remainder  (because 
a  remainder  cannot  be  created  after  on  estate  in  fee  simple), 
and  void  also  as  an  executory  devise,  because  it  would  transgress 
the  rule  against  perpetuities,  as  restricting  alienation  until  after 
an  ind^nite  failure  of  issue.  But  as  the  testator  has  shown  an 
intention  to  benefit  the  heirs  of  A,  as  also  the  remainderman, 
courts  restrict  the  estate  limited  to  A,  to  on  estate  tail,  upon 
which  the  limitation  to  B  in  remainder  is  good,  as  the  failure  of 
issue  is  the  regular  limit  to  an  estate  tail,  and  it  takes  effect 
as  a  remainder  under  the  operation  of  the  rule  that  wherever  a 
limitation  can  take  effect  as  a  remainder,  it  shall  never  operate 
a«  an  executory  devise,  while  the  rule  against  perpetuities  is, 
at  the  same  time,  observed,  because  the  right  to  suffer  a  common 
recovery  is  the  inseparable  incident  to  an  estate  toil,  and  the 
restriction  upon  alienation  is,  therefore,  determinable  at  the  op- 
tioD  of  the  tenant  in  taiL  Thus  the  role  against  perpetuities 
is,  in  this  instance,  avoided  by  decreasing  the  estate  of  the  devisee 
from  a  fee  simple  to  an  estate  tail.  ...  On  the  other 
band,  an  estate  to  A  for  life,  and  if  he  die  without  issue,  re- 
mainder to  B,  is,  for  the  same  reason,  increased  to  an  estate 
tail,  for,  as  an  executory  devise,  the  limitation  to  B  would  be 
equally  void  as  in  the  last  case,  and  for  the  same  reason." — 
Williams,  Heal  Prop.  6tb  Am.  Ed.  215n,  citing  Doe  v.  Ellis, 
9  Ewt  888 ;  RomiUy  v.  James,  6  Taunton  268 ;  Eicbelbenjv 
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thing  else  in  the  devise  or  grant  to  indicate  that  the  an- 
cestor had  in  mind  that  the  f  aOure  of  issue,  i^ould  mean 
a  failure  of  issue  at  the  death  of  the  first  taker,  that  is, 
a  definite  failure  of  issue.*  This  construction  upon  the 
phrase  "dying  without  issue,"  or  "without  issue  him  sur- 
yiving,"  was  modified  in  England  by  act  of  Parliament 
(Stat.  7  Win.  IV.  and  1  Vict.  c.  26,  s.  29),  to  mean 
^en  used  in  a  will,  a  want  or  failure  of  issue  in  the  life- 
time or  at  the  death  of  the  party,  and  not  an  in- 
d^Snite  failure  of  issue.  And  the  like  modification  of 
the  common  law  holding  has  been  made  by  statute  in 
many  of  the  American  States.t 

V.  Bamitz,  9  Watts  450;  Soaday's  CaBC,  9  Coke  127b;  Langley 
V.  Baldwin,  1  P.  Wnn.  759;  Atty.  Geo.  t.  Baylej,  S  Brown 
Ch.  540. 

"It  is  well  settled  that  a  devise  in  fee  will  be  restricted,  and 
a  devise  for  life  enlarged  to  an  estate  tail,  by  a  gift  over  in 
case  the  devisee  die  without  issue,  unless  there  is  something 
to  justify  a  different  conBtruction." — Id.  Citing,  Clarke  v. 
Baker,  9  S.  &  R.  484;  Deboe  v.  Lowen,  8  B.  Monr.  616;  Moor- 
house  v.  Cotheal,  1  Zabriskie  480. 

'"When,  however,  there  is  anything  in  the  words  of  the 
g^ft  or  limitation,  or  in  the  context,  to  rebut  this  construction, 
and  show  that  the  testator  meant  a  failure  of  issue  in  the  life- 
time  of  the  first  taker,  instead  of  an  indefinite  failure,  it  wQI 
be  rejected,  and  the  limitation  over  construed  as  an  executory 
devise  in  defeasance  of  a  fee  simple,  and  not  as  a  remainder 
sustained  by  an  estate  tail." — ^Williams,  Real  Prop.  6th  Am. 
Ed.  !ei5n,  citing  Pells  v.  Brown,  Croke  Car.  590;  Porter  v. 
Bradley,  S  Term.  143;  Heerd  t.  Horttm,  1  Denio  166;  Hall 
V.  Chaffee,  14  N.  H.  216. 

fWbere  the  will  contains  a  proviso  that  if  tiie  devisee  dies 
without  isme,  or  issue  him  surviving,  or  the  like  expresnon. 
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The  limitation  over  on  the  condition  of  the  grantee 
dying  without  issue,  when  the  grant  to  the  first  taken 

there  u  some  conflict  aa  to  tbe  construction  to  be  placed  upon 
the  lan^age  used.  Thus  in  Edwards  t.  Edwards,  16  Beavan 
SdT,  the  Master  of  the  Rolls  held  that  the  expression  "dying 
without  issue,"  in  such  a  case  meant  the  dying  of  the  grantee 
within  the  lifetime  of  the  testator  without  issue;  that  is,  the 
expression  meant  the  same  as  if  the  testator  had  said  I  give  lands 
to  A  and  if  he  dies  to  B,  the  intention  being  that  if  A  died 
before  the  will  took  effect — before  the  testator's  death — then  the 
estate  should  go  to  B.  Some  American  authorities  follow  this 
case.  But  in  England,  the  rule  is  now  settled  that  a  gift  to  A, 
and  provided  A  dies  without  issue,  to  B,  means  that  if  A  dies 
at  any  time  without  issue,  the  estate  goes  to  B,  that  is  an 
indefinite  failure  of  issue,  and  not  a  definite  failure  of  issue 
by  dying  in  the  lifetime  of  the  testator.  And  this  is  the  weight 
of  the  American  authorities.  163  111.  S68;  7  H.  L.  Rep.  408; 
11  U.  S.  6S6;  9  Allen  616;  82  Mich.  47.  To  avoid  this  con- 
struction up<ni  the  words  "dying  without  issue,"  by  the  courts 
New  York  State  adopted  a  statute  which  baa  been  followed 
in  Virginia,  Indiana,  Michigan,  Missouri  and  perhaps  other 
States,  providing  that  when  a  remainder  shall  he  limited  to  take 
effect  upon  the  death  of  any  person  without  heirs,  or  heirs  of 
his  body,  or  without  issue,  the  words  heirM  or  issue  shall  be 
construed  to  mean  heirs  or  issue  living  at  the  death  of  the 
person  named  as  ancestor.  8  Barb.  885 ;  3  Wend.  503 ;  3  Paige 
SO.  Tbe  court  held  that  this  statute  meant  that  if  a  grantee 
died  at  any  time  before  or  after  the  testator  without  issue,  the 
ertate  went  over.  110  Mich.  ie37;  32  Mich.  47;  8  Barb.  386. 
But  notwithstanding  this  statute  the  New  York  courts  have 
tamed  back  and  hold  that  this  expression  means  that  if  the 
doaee  or  grantee  dies  before  the  testator  dies,  without  issue,  then 
the  estate  goes  over,  otherwise  not.  106  N.  Y,  89 ;  131  N.  Y. 
56;  Tiedeman,  Leading  Cases  408.  See  Gray  v.  Perpetuities, 
S51 ;  Cbamplain,  suspension  of  power  of  alienation ;  118  N.  S. 
540. 
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is  a  fee,  is  held  to  create  an  estate  tail,  as  is  also  the  case 
when  the  first  taker  is  given  a  life  estate,  in  the  one 
case  the  grant  being  restricted,  and  in  the  other  en- 
larged, so  that  the  estate  orer  thereby  becomes  a  re- 
mainder, and  tiie  rule  against  perpetuities  is  not  violated 
since  the  tenant  in  tail  has  the  right  to  bar  the  entail 
at  any  time,  and  thereby  conTert  the  estate  into  a  fee 
simple.* 

The  contingency  may  be  postponed  for  any  number 
of  lives  in  -being,  at  the  common  law,  and  the  persons 
designated  need  have  no  interest  in  the  estate.f  The 
only  limitation  suggested  by  the  courts,  independent  of 
statutory  limitations,  is  that  the  numb^  of  lives  must 
not  be  so  great,  that  it  will  be  impossible  to  determine 
by  evidence  when  the  last  survivor  shall  die. 

A  child  in  its  mother's  womb,  in  ventre  sa  mere,  is 
considered  as  bom,  if  it  will  be  for  its  benefit  to  be 
so  considered,  hence  the  limitation  fixed  by  the  rule  may 
include  the  period  of  ge9tati«i.t 

The  term  twenty-one  years  may  be  taken  in  gross, 
without  any  reference  to  the  infancy  of  the  person  to 
take  the  estate.  In  otiier  words  you  can  witiiin  the  rule 
against  perpetuities,  suspend  the  power  of  alienation 
during  any  niunber  of  lives  in  being  and  for  a  period  of 
twenty-one  years  thereafter,  by  having  the  estate  go  to 

•Eicbelberger  v.  Bamitz,  9  Watts  447;  Tetop  t.  Tebn-,  4 
Sarboar  (S.  C.)  419. 

t4Ve8.  ie27;ll  Ves.  lit. 
tS  H.  Bl.  899. 
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tmstees  to  be  then  distributed  among  the  beneficiaries.t 
This  tain  of  years  begins  to  run  not  from  the  execution 
of  tiie  will,  but  fr<Hn  the  time  the  will  takes  effect;  that 
iSj  at  the  testator's  deatii4 

If  the  interest  begins  within  the  limit  it  is  not  ob- 
noixious  because  it  may  extend  beyond  that  period. 

If  the  executory  or  future  estate  is  too  remote  it  is 
siinply  void,  and  Hie  first  estate  becomes  free  from  sudi 
limitation.  Thus  if  an  estate  is  given  to  A  for  life,  re- 
mainder to  his  children  who  arrive  at  the  age  of  twenty- 
five,  and  at  the  time  the  testator  dies,  A  to  whom  tiiis 
estate  is  given,  is  unmarried,  the  remainder  over  is  void 
as  being  too  remote.  Since  the  condition  is  void  tiie 
acm.  takes  the  life  estate,  and  the  remainder  over  goes  to 
his  heirs.* 

If  the  prior  estate  is  for  years  or  for  life,  the  re- 
mainder over  in  case  of  the  condition  being  void,  goes 
to  the  heir  or  residuary  legatee,  depending  in  part  upon 
tiie  statute,  and  in  part  upon  the  construction  of  tiie 
deed  or  wiU.§ 

If  the  (»)ntingency  upon  which  the  future  estate  is 
to  vest  is  stated  in  the  alternative,  it  may  be  good  in 
part  and  bad  in  part.  Thus  if  a  gift  as  to  A  for  life, 
remainder  to  his  unborn  cjiildrai  if  they  readi  the  age 
of  twenty-five,  remainder  to  the  diildren  of  B,  it  is  void. 

fl  CI.  &  FL  873;  10  Bing.  140;  7  Cnnch  456;  S  P.  Wms. 
862. 

19  Hare  1 ;  98  Mass.  66;  10  Hare  106. 

*3  Gray  142;  102  Mich.  510;  Tiedeman,  Leading  Cases  418. 

§86  Md.  168;  4  Ves.  732;  20  Wend.  457;  6  Paige  Ch.  600. 
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because  none  of  the  diildren  may  reach  the  age  of  twen- 
ty-five within  twenty-one  years  after  A's  death.  But 
a  gift  to  A,  and  if  he  dies  without  issue,  or  none  of  his 
children  reach  the  age  of  twenty-five,  remainder  to  the 
children  of  B,  is  good  if  he  dies  without  issue,  but  is 
bad  if  he  dies  with  issue  under  twenty-five.  The  reason 
being  that  the  event  of  his  dying  without  issue  neces- 
sarily happens  at  the  end  of  a  life  in  being,  while  the 
other  alternative,  that  the  children  shall  reach  the  age  of 
twenty-five,  may  not  occur  within  twenty-one  years 
after  his  death,  and  therefore  if  he  dies  leaving  chil- 
dren under  twenty-five  it  is  void,  if  he  dies  without  issue 
it  is  good.} 

iX  H.  Bl.  SS8;  11  Ha»  872;  IS  CL  &  Fin.  650. 
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CHAPTER  Vir. 

UMITATIONS  TO  CLA6BE8  OF  FEBaOMS. 

Sec.  1482.  GIFTS  TO  CLASSES  OF  PER- 
SONS EXPLAINED.— A  gift  or  devise  may  not  be 
made  to  a  particular  person,  but  to  a  class  of  persons. 
A  gift  is  said  to  be  to  a  class  of  persons  when  it  is  to 
all  those  who  shall  fall  within  a  certain  category  or  de- 
scription denoted  by  a  general  or  collectire  formula, 
and  who,  if  they  take  at  aU,  are  to  take  one  divisible 
sum  in  certain  proportionate  shares.  Thus  a  devise  to 
the  children  of  A,  or  to  the  children  of  A  who  shall 
arrive  at  the  age  of  twenty-one,  is  a  devise  to  a  class.* 

Sec  1488.  IN  DETERMINING  THE  VALID- 
ITY OF  A  DEVISE  TO  A  CLASS  IT  IS  THE 
SITUATION  AT  THE  DEATH  OF  THE  TES- 
TATOR WHICH  WILL  GOVERN.— To  deter- 

*!>.  R.  S  App.  Cas.  714.  Id  this  case  the  devise  was  to  all 
the  children  who  should  reach  the  age  of  twenty-one,  and  in 
the  event  that  an;  of  such  children  should  die  before  attaining 
the  age  of  twenty-one,  to  those  children  of  such  deceased  child 
who  should  attain  the  age  of  twenty-one.  The  question  was 
whether  this  devise  was  too  remote  to  be  valid.  There  was  first 
a  devise  to  a  class,  to  all  the  children  who  arrive  at  the  age  of 
twenty-one,  so  far  the  devise  was  good,  as  all  the  children  must 
attain  the  age  of  twenty-one  within  the  rule,  after  the  death 
of  the  testator.  But  the  second  provision  as  to  the  grand-chil- 
dren would  be  too  remote,  as  it  might  be  more  than  twenty-one 
years  after  the  death  of  "the  testator,  and  this  would  violate  the 
rule  against  perpetuities. 
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mine  whether  a  devise  to  a  class  is  good  or  not,  as  re- 
gards the  rule  against  perpetuities,  the  situation  at  the 
time  of  the  death  of  the  testator,  that  is,  the  time  the  will 
takes  effect,  is  to  govern.  So  that  if  all  the  members 
of  the  class  are  to  be  ascertained,  and  the  share  of  each 
to  be  determined  within  the  time  limited  by  the  rule, 
from  the  death  of  the  testator,  the  devise  is  good;  if 
not,  it  is  bad.* 

Limitation  to  grandduldren,  or  t^dren  of  a  living 
person  as  a  class,  when  they  shall  attain  an  age  greater 
than  twenty-(me  years,  is  bad  for  remoteness,  unless 
someone  in  the  class  is  of  the  required  age  at  the  testa- 
tor's death.t 

When  the  limitation  is  made  in  a  marriage  settle- 
ment to  children  beyond  the  term  of  twenty-one  years, 
the  limitation  is  too  remote.  Thus  if  the  settlement 
provides  that  the  property  ^lall  be  used  for  the  benefit 
of  the  father  or  mother  during  their  lives,  and  then  to 
the  diildren  who  arrive  at  the  age  of  twenty-two,  this 
is  bad  for  remoteness,  unless  at  the  death  of  the  first 
taker  there  is  a  child  of  the  required  age. 

When  the  devise  is  confined  to  the  grandchildren 
idio  are  in  being  at  the  testator's  death,  it  is  good  at 
vrtiatever  age  they  take.    The  reuson  for  this  is,  that 

*7  Ch.  Div.  69S.  Thus  a  devise  to  A,  and  his  issue,  and  if 
A  dies  without  issue,  to  the  issue  of  B  who  shall  attain  the 
age  of  twenty-one.  The  devise  is  good  because  B's  youngest 
son  must  attain  the  age  of  twenty-one  within  twenty-one  yean 
from  B's  death. 

flOS  Mass.  5;  ISd  Mass.  ISO;  L.  R.  6  Eq.  S19. 
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the  devise  is  given  to  a  class  that  is  in  heing  and  known 
and  determined,  and  as  they  are  in  being,  the  limitation 
is  simply  for  lives  in  being  and  within  the  rule.* 

When  the  gift  is  to  such  grandchildren,  or  other  class 
as  shall  reach  a  particular  age,  and  one  or  more  of  tiiat 
class  has  reached  the  required  age  at  the  time  of  the 
testator's  death,  the  class  is  closed,  and  tbe  devise  is  not 
too  remote.  But  no  person  can  be  included  in  the  class 
who  is  not  in  being  at  tiie  time  of  the  testator's  death.t 

When  a  legacy  is  to  children  or  grandchildren  as  a 
class  after  the  prior  estate,  the  gift  is  to  the  members 
of  the  class  in  existence  at  the  time  of  the  death  of 
Uie  first  taker*  and  not  at  the  death  of  the  testator. 
Thus  where  A  makes  a  will  giving  to  his  son  John 
certain  luid  for  life,  remainder  to  his  children;  and 
when  the  testator  dies  John  has  two  children.  Here 
the  diildren  that  take  are  not  the  children  in  existence 
when  the  testator  dies,  but  the  children  in  existence 
when  tiie  estate  should  be  distributed,  and  that  is  when 
John  dies,  so  that  all  of  John's  children  will  take  at 
his  death.  While  if  the  grant  had  been  to  Jdtm'a  chil- 
dren Trfio  (ffrive  at  the  age  of  twen^-five,  and  one  of 
his  diildren  had  been  alive  and  of  the  required  age 
at  the  death  of  the  testator,  the  class  would  have  been 
closed,  and  those  two  diildren  would  have  taken.^ 

*S  M.  &  K.  SSO. 

tlO  Ch.  Div.  804. 

tl  Brown's  Ch.  Caa.  S4S;  1  Cox  68;  L.  R.  10  Chi.  Div.  26S. 
This  distinction  is  important,  and  if  you  want  to  provide  for 
mibmi  children  of  «  child  of  the  tertatoT,  at  Uie  testator's 
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Wlien  the  gift  is  to  the  children  of  A  who  shall  reach 
the  age  of  twenty-one,  and  if  any  child  of  A  shall  die 
under  the  age  of  twenty-one,  leaving  issue,  to  such  is- 
sue OD  attaining  the  age  of  twenty-one,  the  latter  taking 
the  parent's  ^are,  there  is  a  gift  to  a  class  composed  of 
the  children  and  grandchildren  of  A  at  twenty-one  years 
of  age.  The  maximum  number  of  shares  into  which 
the  gift  may  be  divided  is  the  whole  number  of  A's 
children,  but  if  A's  children  are  under  the  age  of  twen- 
ty-one, the  TTiinifTinm  number  cannot  be  known,  for  such 
children  may  die  before  readiing  the  age  of  twenty-one, 
leaving  issue  vibo  will  not  reach  the  'age  of  twenty-one 
within  the  limitation,  so  that  the  devise  is  bad  as  con- 
travening the  rule  against  perpetuities.  Therefore, 
when  a  devise  is  made  to  a  class,  Ihe  members  of  that 
class  nnist  be  determined  vrithin  ihe  time  fixed.* 

Sec.  1484.  RULES  FOR  DETERMINING 
WHETHER  A  DEVISE  TO  A  CLASS  IS  IN- 
VALID.—To  ascertain  whether  or  not  a  devise  to  a 
dass  is  bad,  the  following  rules  have  been  formulated: 

1.  An  executory  devise  is  bad  unless  it  be  dear  at 
the  time  of  the  death  of  the  testator  that  it  must,  of 
necessity,  vest  in  some  one,  if  at  all,  within  lives  in  being 
and  twenty-one  years  thereafter.! 

death,  jon  cannot  do  so  by  a  provision  that  tbe  property  shall 
go  to  "my  son's  children,"  since  this  is  a  gift  to  those  children 
of  the  son  who  are  in  existence  at  the  time  of  the  testator's 
death  and  does  not  include  those  who  may  be  bom  thereafter. 

•«  Merrivale  862;  »»  Beav.  691 ;  86  Beav.  188 ;  11  Ch.  Div. 
68S. 

tl8  a.  &  Fin.  546. 
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2.  The  will  of  the  testator  must  be  construed  in  the 
first  instance  without  any  reference  to  the  rule  against 
perpetuities,  and  baring  thus  ascertained  the  true  con- 
struction of  the  instrument,  you  are  to  apply  tbe  rule 
against  perpetuities  and  ascertain  if  any  of  tiie  pro- 
visions in  tbe  will  are  obnoxious  to  the  rule.t 

In  America,  the  rule  above  stated  may  be  considered 
as  modified,  so  that  tbe  prevailing  doctrine  is,  that  you 
are  to  ascertain  the  intent  of  the  testator,  and  if  the 
will  is  capable  of  two  interpretations,  one  of  i^ch 
would  make  tbe  will  void  as  being  illegal,  and  the  other 
not,  the  courts  are  to  give  it  that  construction  which 
will  make  it  legal.  That  is,  the  courts  will  favor  that 
construction  whicb  will  make  the  provisions  of  the  will 
legal,  as  that  is  supposed  to  have  been  tiie  real  intention 
of  the  testator. 

8.  If  tbe  devise  is  to  a  single  member  constituting 
the  class,  who  may  by  possibility  be  a  person  excluded 
by  the  rule  against  perpetuities,  then  no  person  what- 
ever could  take  under  it,  because  Ijhe  testator  has  ex^ 
pressed  his  intention  of  including  all,  and  not  to  give 
to  one  excluding  the  others-t 

4.  Wben  the  devise  is  to  a  class  of  persons,  and 
any  of  that  class  may  have  to  be  ascertained  at  a  period 
too  remote,  the  devise  fails,  for  the  reason  that  the  testa- 
tor intended  that  tiie  amount  of  each  member's  share 

fl  Cox  3S4;  8  Hare  120;  L.  R.  6  App.  Cm.  714;  11  Hare 
87«. 

tX  Hare  ICO;  2  H.  BL  858. 
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should  be  ascertained  by  dividing  the  whole  sum  ^vea, 
by  the  number  of  members  in  the  class.* 

5.  When  the  gift  is  given  to  a  class,  but  a  definite 
and  fixed  sum  is  given  to  each  member  of  tiiat  class, 
and  cannot  be  increased  or  diminished  by  the  increase 
or  diminution  of  the  members  of  tiie  class,  the  gifts  to 
each  are  separable,  and  those  falling  within  the  limit 
of  the  rule  are  good,  the  others  bad.  Thus  if  $20,000 
is  given  to  each  of  five  persons  in  a  class,  when  they 
arrive  at  a  certain  age;  here  each  gift  is  separate  so 
that  each  member  of  the  class  stands  on  his  own  footing, 
so  that  the  devise  may  be  good  as  to  some  and  bad  as 
to  others.t 

6.  If,  when  the  devise  takes  effect,  there  is  a  mem- 
bear  of  the  class  who  can  take,  the  class  is  closed  and 
the  devise  is  not  bad  for  remoteness,  although  the  gift 
may  not  be  divided  within  the  time  fixed  by  the  rule. 

Sec.  148a.  RULES  FOR  DETERMINING 
WHETHER  OR  NOT  THE  CLASS  IS 
CLOSED. — Whether  or  not  the  class  is  closed  vihen 

*This  is  an  important  rule.  As  where  a  gross  sum  is  ffvea 
to  A's  children  who  shall  arrive  at  the  age  of  25,  ;ou  cannot 
ascertain  how  many  will  arrive  at  the  age  of  26  within  the  time 
limited.  The  whole  will  fails  because  jtiu  do  not  know  what 
each  of  them  will  get  IS  CI.  &  Fin.  fi46;  9  MerriTaie  368;  11 
Hare  872. 

tl  H.  L.  Cu.  406;  30  Beav.  111.  In  the  last  ease  there 
was  a  bequest  of  $2,000  to  each  of  the  testator^b  daughters,  to 
each  of  them  who  should  arrive  at  the  age  of  twenty-four.  It 
was  held  good  as  to  the  daaghtws  who  had  arrived  at  the 
dengnated  ag«  within  the  rule. 
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the  devise  takes  effect,  depends  upon  certain  rules  of 
construction,  as  follows: 

1.  When  there  is  a  general  devise  to  diildren  or 
other  persons  as  a  class,  the  class  includes  only  such 
persons  that  are  in  being  when  tihe  testator  dies,  that 
is,  when  the  will  takes  effect* 

2.  When  the  devise  is  to  take  effect  after  the  ter- 
mination of  a  prior  estate,  only  p^sons  in  being  answer- 
ing the  description  at  the  expiration  of  the  prior  estate, 
are  induded-t 

*1  Ves.  Jr.  406;  1  Ves.  891;  2  Atk.  1X1;  1S6  Mass.  086;  4 

Paige  47.  In  the  case  in  2  Atk.  121,  the  testator  made  a  will 
giving  landa  to  his  widow  for  life,  remainder  to  W.  M.,  charged 
with  $400  to  be  paid  within  six  months  after  the  death  of  his 
wife  for  all  the  children  of  his  sister  Catharine,  share  and  share 
alike.  After  the  death  of  the  testator  another  daughter  was 
bom  to  Catharine.  The  court  held  that  such  child  did  not 
take,  onlj  the  children  in  being  at  the  time  of  the  testator** 
death  were  entitled  to  take.  This  rule  does  not  exclude  children 
bom  after  the  will  is  made  and  executed  and  before  tJie  tes- 
tator's death,  but  does  exclude  the  children  bom  after  his  death. 
fWhere  an  estate  is  devised  to  A  for  life,  remainder  to  his 
children,  there  is  no  trouble  at  all.  But  where  the  estate  is 
given  to  A  for  life,  remainder  to  B's  children.  A  and  B  are 
both  alive.  At  the  time  of  the  testator's  death,  B  has  two 
children;  at  tbe  time  of  A's  death,  B  has  four  children,  and 
afterwards  has  two  more  children  bom  to  him.  In  sudi  a  case 
the  class  is  clo«ed  when  A  dies,  and  the  four  diildren  that  are 
then  in  ette  take  the  devise,  and  those  bom  afterwards  do  not 
take.  1  Cox  S27;l«5  Mass.  S86;  188  Ind.  506.  In  tbe  case  in 
125  Mass.  536,  the  testator  left  his  estate  to  two  sons,  provid- 
ing that  if  the  sons  died  without  issue,  the  estate  should  go 
to  tbe  children  of  tb^  two  brothers  and  one  sister,  share  and 
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8.  When  the  gift  is  to  a  class  generally,  payable 
at  a  certain  period,  as  to  children  when  they  arrive  at 
a  certain  age,  all  children  in  being  when  the  first  child 
orriTes  at  the  designated  age  are  let  in;  after  bom  chil- 
dren are  excluded.* 

4.  When  the  devise  is  given  to  each  of  several  per- 
sons who  shall  succeed  each  other  in  some  certain  posi- 
tion, in  office,  for  instance,  none  except  those  in  being 
at  the  death  of  the  testator  can  take-t 

These  rules  of  construction  have  been  adopted  by  the 
courts  to  determine  the  intention  of  the  parties  who  use 
certain  words  and  phrases,  by  declaring  in  advance  what 
meaning  shall  be  given  them. 

share  alike,  remainder  to  their  issue.  Both  sons  died  without 
issue  and  at  their  death  there  were  23  nephews  and  nieces.  The 
court  held  that  each  of  these  took  a  vested  interest  upon  the 
death  of  the  uncles,  and  that  children  bom  after  that  did  not 
take. 

*3  Brown,  Ch.  401;  S  Ves.  790;  61  Mo.  469;  4  Mass.  97. 
In  the  case  in  3  Ves.  780,  the  bequest  was  to  the  children  of  A 
when  they  severally  arrive  at  the  age  of  sixteen.  At  the  tes- 
tator's death  there  were  six  children,  and  the  oldest  was  past 
fifteen,'  but  not  sixteen.  Three  children  were  bom  to  A  after 
the  oldest  arrived  at  the  age  of  sixteen.  The  court  held  that 
the  six  children  that  were  in  existence  at  the  time  the  oldest 
one  attained  the  age  of  sixteen  would  take,  and  that  those 
bom  afterwards  were  excluded. 

t8  CI.  &  Fin.  611 ;  5  Mod.  Rep.  232;  10  Simc»u  490. 
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OF  THE  MUTUAL  KIGHT8  OF  HUBBAin)  AND  WIFE. 

Sec.  1486.  THE  FREEHOLD  ESTATES  OF 
DOWER  AND  CURTESY.— There  are  two  free- 
hold estates  created  for  the  benefit  of  the  family.  The 
rules  of  law  applicable  to  these  estates  are  only  intelligi- 
ble by  remembering  that  the  family  was  originally  the 
wiit  of  government,  and  the  rules  of  law  aimed  to  assist 
the  head  of  this  family  in  performing  the  duties  which 
the  system  of  government  imposed  upon  him.  These 
two  freehold  estates,  known  to  the  early  common  law, 
and  still  created  by  operation  of  law,  are:  1.  The  estate 
of  dower,  and  2.  The  estate  of  curtesy. 

Sec.  1487.  DOWER  DEFINED  AND  EX- 
PLAINED.— ^Dower  is  the  estate  which  the  widow  is 
entitled  to  and  which  is  assigned  to  her  out  of  any  free- 
hold of  inheritance  of  which  her  husband  was  seized 
during  coverture  and  which  her  issue  mi^t  possibly  in- 
herit. It  is  essential  that  the  estate  should  be  a  freehold 
of  inheritance,  and  that  the  issue  bom  of  the  wife  might 
possibly  inherit  tbe  same. 

This  estate  of  dower  assigned  to  the  widow,  at  the 

common  law,  is  a  life  interest,  in  severalty,  of  one-third 

of  the  husband's  lands,  toiements  and  hereditaments, 

and  did  not  include  personal  property,  but  did  include 

91 
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sudi  fixtures  that  were  immovably  attached  to  the  free- 
hold* 

In  some  States  the  statutes  hare  modified,  and  in 
others  abolished  dower.  In  some  States  the  widow  in- 
herits one-third  of  her  husband's  estate.  In  some  of 
tile  States  it  depends  upon  whether  or  not  there  are  chil- 
dren, if  there  are  no  diildr^i,  the  wife  inherits  the  hus- 
band's estate. 

By  the  Ordinance  of  1781,  the  common  law  ri^it 
of  dower  was  established  in  the  North  West  Territory .f 

Sec.  1488.  THERE  ARE  THREE  ESSEN- 
TIALS TO  THE  ESTATE  OF  DOWER.— There 
are  three  essentials  to  the  estate  of  dowo",  these  are: 
1.  Marriage.  2.  Seizin  of  the  husband.  8.  Death  of 
the  husband. 

1.  The  marriage  must  be  a  legal  marriage  as  dis- 
tinguished from  a  void  marriage.  Thus  where  one  of 
the  parties  is  insane  at  the  time  of  the  marriage,  it  is 
void,  and  the  widow  in  sudi  a  case  would  hare  no  right 
of  dower.  If  the  marriage  is  merely  voidable,  as  for 
want  of  sufficient  age,  if  the  parties  continue  to  live 
together  until  they  have  reached  the  legal  age,  the  mar- 
riage becomes  valid,  and  the  widow  would  be  entitled 
to  dower. 

2.  If  at  any  time  during  coverture  the  husband  be- 
came seized  solely  in  his  own  rig^t,  of  any  estate  of 
inheritance,  that  is,  a  fee  simple  or  fee  tail,  in  lands 

*S  fil.  Com.  ISl ;  Lit  ss.  36,  6S;  *  Kent  Com.  68. 
fl  Mich.  1 ;  11  Ohio  S19. 
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to  wfaidi  any  issue,  T^iidi  the  wife  might  hare  had, 
mig^t  by  possibility  have  bem  heir,  she  from  that  time 
became  entitled,  on  his  decease,  to  have  one  equal  third 
part  of  the  same  lands  allotted  to  h»,  to  be  enjoyed  in 
sero'alty  during  the  remainder  of  her  life.*  Seizin  in 
law  is  sufficient,  and  seizin  in  deed  is  not  necessary. 
Otherwise  in  the  case  of  an  estate  by  curtesy. 

8.  The  husband's  death  may  be  a  natural  death,  or 
s  so-called  legal  or  civil  death,  as  by  becoming  an  out- 
law, or  entering  a  monastery  at  common  law. 

At  common  law  the  wife  of  an  alien  was  not  entitled 
to  dower  because  an  alien  could  not  hold  property.  But 
in  most  if  not  all  of  the  American  States,  an  alien  can 
hold  property,  and  hence  the  widow  of  such  a  person 
would  be  entitled  to  dower.f 

The  wife  has  no  interest  in  the  lands  during  the  life- 
time of  her  husband,  and  in  this  matter  dower  differs 
from  curtesy.  At  common  law,  the  husband  had  actual 
control  of  his  wife's  property  during  coverture.  So  far 
as  dower  is  concerned  it  is  an  interest,  and  becomes  an 
estate  upon  the  death  of  the  husband.  During  tiie  life 
of  the  husband  it  is  an  indioate  estate,  and  does  not 
become  a  vested  interest  until  his  death.  It  being  a 
mere  possibility,  her  deed  passes  no  title;  and  she  could 
not  release  her  ri^t  to  a  stranger,  only  to  the  owner 
of  the  fee.: 

*1  WilliaiDS,  Res]  Prop.  ftSS. 

fl  Cowen  89;  5  Cowen  71S;  11  Ohio  S19. 

}66N.  Y.  4;  9  Paige  201. 
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Sec.  1489.  NATURE  AND  INCIDENTS  OF 
A  DOWER  INTEREST  BEFORE  IT  HAS  BE- 
COME VESTED.— Until  dower  becomes  vested,  it 
is  subject  to  the  control  of  the  legislature,  and  may 
'be  chfmged,  modified  or  abolished  without  violating  any 
constitutional  provision. 

But  the  interest  which  the  wife  has  is  so  far  a  valua- 
ble interest  as  to  be  a  good  consideration  for  a  deed, 
though  it  may  be  destroyed  by  the  legislature  without 
any  remuneration  whatever,  since  it  is  not  regarded  as 
proper^  witiiin  the  meaning  of  the  constitutional  pro- 
vision. It  is  not  regarded  as  a  property  rig^t  but  a 
mere  inchoate  interest  which  may  ripen  into  an  estate 
if  the  wife  outlives  the  husband.  It  is  an  interest  which 
the  law  gives  her  to  support  her  family  after  the  death 
of  the  husband.  It  being  a  provision  for  her  mainte^ 
nance  after  her  husband's  death,  the  law  would  not  per- 
mit him  to  sell  his  land  and  deprive  her  of  her  interest. 
But  if  she  uzuted  in  a  deed  conveying  her  husband's 
land  she  was  estopped  from  claiming  dower  therein.* 

Sec.  1490.  HOW  CAN  A  WIFE  RELEASE 
HER  DOWER  WHILE  HUSBAND  STILL 
SEIZED? — In  some  States  as  Michigan,  the  wife  may 
make  an  arrangement  by  which  she  deeds  to  him  all  her 
interest  as  to  dower,  so  that  the  husband  can  pass  a 
clear  title  by  his  individual  deed.  But  this  is  uniisuaL 
A  divorce  usually  bars  the  ri^t  of  dower,  but  in  Midii- 
gan,  a  wife  divorced  through  Uie  fault  of  faer  husband, 
is  still  entitled  to  dower. 

•46  Me.  9;  17  Ind.  617;  81  N.  C.  267;  87  Mich.  568. 
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Sec.  1491.  TO  WHAT  DOES  THE  DOWER 
ATTACH?— The  widow  is  dowable  in  mines  if  they 
are  open  and  being  worked,  but  she  is  not  entitled  to 
open  new  mines.  The  theory  being,  that  she  is  dowable 
in  the  lands  in  the  condition  that  they  were  at  her  hus- 
band's death.* 

At  common  law  the  widow  had  dower  in  all  of  her 
husband's  land,  no  distinction  being  made  between  cul- 
tivated and  woodland.  In  America  the  question  has 
been  raised  in  most  of  the  States  whether  she  was  dow- 
able in  woodland,  and  the  decisions  of  the  question  have 
not  been  uniform.  In  Maine,  New  Hampshire  and 
Massadiusetts,  dower  in  woodland  is  not  allowed,  t  In 
most  of  the  other  States  dower  in  woodland  is  allowed 
the  widow.t 

In  the  case  where  wild  lands  have  been  sold  by  the 
husband,  and  have  been  subsequently  improved  by  the 
grantee,  the  widow  is  entitled,  under  the  Ohio  rule,  to 
dower  in  tiiem  as  of  their  value  at  the  time  of  the  as- 
signment of  dower,  less  the  value  of  the  improvements.  § 
Under  the  New  York  rule,  also  the  common  law  rule, 
the  widow  is  entitled  to  dower  in  the  lands  of  her  hus- 
band whidi  he  had  sold  and  which  had  been  subsequent- 
ly improved,  as  of  their  estimated  value  at  the  time  of 
the  sale,  without  any  reference  to  the  improvements  or 

•1  Taunt.  MS;  1  Cowen  460;  10  Pick.  460. 
t2  N.  H.  56. 

iSt  Douglas  141 ;  17  N.  J.  SS ;  10  Wend  480. 
SAllen  T.  McCoyi  8  Ohio  418. 
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enhancement  in  the  value  of  the  lands.*  In  Pennsyl- 
vania, the  wife  is  not  entitled  to  any  advantage  by  rea- 
son of  improvements  added  to  the  land  by  the  purchaser, 
but  she  is  entitled  to  the  improvements  in  the  general 
surroimdings  of  the  land  and  country,  by  whidi  the  gen* 
eral  value  of  all  land  is  increased,  and  this  rule  is  fol- 
lowed in  oth^  States.t 

Sec.  1492.  NATURE  AND  QUALITY  OF 
THE  ESTATE  SUBJECT  TO  DOWER.— The 
estate  of  the  husband  to  entitle  the  wife  to  dower  must 
be  a  freehold  estate  tiiat  the  issue  of  the  wife  might  by 
possibility  inherit4 

The  estate  of  the  husband  must  confer  a  ri^t  to  an 
immediate  freehold,  that  is,  there  must  not  be  any  in- 
tervening freehold.  Thus  if  an  estate  is  given  to  A 
for  life,  with  remainder  to  B,  here  if  B  dies,  his  widow 
is  not  entitled  to  dower  if  A's  life  estate  is  still  out- 
standing. If  A  dies  his  widow  is  not  entitled  to  dower 
because  the  life  estate  which  be  had  is  not  a  freehold  of 
inheritance.  But  if  A  dies  first,  B's  widow  would  be 
entitled  to  dower,  because  the  life  interest  had  dropped 
out  before  B's  death. 

So  if  the  husband  has  the  life  estate  and  afterwards 
acquires  the  remainder,  and  then  dies,  dower  attaches; 

'Humphrey  v.  Finney,  jt  Johns.  484;  Sfaaw  ▼.  ^Vlite,  IS 
Johns,  179 ;  Walker  v.  Schuyler,  10  Wmd.  485 ;  Tod  v-  Baylor, 
4  Leigh  (Va.)  609. . 

fThompaon  t.  Morrow,  S  Serg.  &  Rawie  289;  Shirly  t. 
Shirly,  6  Watts  828;  Dunseth  v.  Bank  of  U.  S.,  6  Ohio  76; 
Manning  v.  Laboree,  38  Me.  843;  Summers  t.  Babb,  13  HI.  485. 

tCo.  Liu.  40;  5  N.  Y.  804;  1  Wash.  168. 
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as  the  two  estates  merge  and  he  becomes  possessed  of 
a  freehold  of  inheritance.* 

Not  only  an  intervening  freehold  will  prevent  dower 
from  attadiing,  but  if  there  is  a  possibility  of  a  freehold 
estate  intervraung,  it  will  not  be  subject  to  dower.  Thus 
in  the  cause  of  joint-tenants,  the  estate  of  eadi  joint 
tenant  goes,  upon  the  death  of  one  of  than,  to  the  sur- 
vivor or  survivors;  so  if  there  are  two  joint  tenants  and 
one  of  tbem  dies,  the  widow  of  the  deceased  tenant  has 
no  dower,  but  the  surviving  joint  tenant  taking  the 
whole  property  by  right  of  survivorship,  on  his  death, 
his  widow  would  have  dower  in  the  whole  estate.t 

The  husband  must  be  seized  either  in  deed  or  in  law 
during  coverture.  This  was  the  rule  of  the  common 
law,  and  was  enforced  both  by  courts  of  law  and  equity. 
This  doctrine  was  carried  so  far  that  if  a  man  was  seized 
in  fact  and  disseized,  and  then  married  and  died  before 
he  had  acquired  seizin  again  by  the  eviction  of  the  dis- 
seizor, hb  widow  was  not  entitled  to  dower.  This  rule 
of  the  common  law  has  been  modified  by  statute  so 
that  if  a  person  is  evicted  by  a  wrong-doer,  and  while 
he  is  out  of  possession  he  marries  and  dies  before  again 
obtaining  possession,  the  widow  i$  still  entitled  to  dower 
in  the  premises. 

A  WTcmgful  seizin  of  the  husband  entitles  his  widow 
to  dower  as  against  all  persons  claiming  under  such 
tortious  seizin. 


•1  Washburn,  Real  Prop.  156;  SO  N.  T.  161. 
fl  Wash.  Real  Prop.  156:  Parke  on  Dower  7X. 
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When  lands  are  purchased  and  a  purdiase  price 
mortgage  is  given  back  to  the  grantor,  the  mortgage 
and  the  deed  is  considered  as  one  transaction,  and  the 
husband  is  regarded  as  taking  the  hind  as  encumbered 
by  the  purchase  price  mortgage,  and  the  mortgagee's 
lien  is  not  subject  to  the  widow's  dower.  That  is,  the 
widow  is  (Hily  entiled  to  dower  in  the  land  after  the 
mortgage  is  satisfied. 

If  the  husband  ptvchases  land  on  borrowed  nvHiey 
and  gives  a  mortgage  to  the  person  furnishing  the  pur- 
diase  price,  this  is  regarded  as  two  distinct  transactions, 
and  the  title  vests  in  the  purchaser  absolutely.  So  that 
the  mortgagee's  lien  for  the  money  advanced  would  be 
subject  to  the  wife's  ri^t  of  dower  in  the  whole  estate.* 
These  rules  are  not  of  mudi  significance  now  as  in  such 
cases  the  wife  ts  required  to  join  in  the  mortgage  deed 
to  secure  the  purchase  price,  and  release  her  dower  as 
regards  such  mortgage. 

In  regard  to  dower  in  estates  acquired  by  exchange, 
it  was  the  rule  at  the  common  law,  that  the  widow  of 
either  party  had  the  right  to  elect  as  to  which  of  liie 
lands  exdianged  her  dower  should  attadi,  but  she  could 
not  have  dower  in  both  parcels.  Each  widow  might 
elect  to  have  dower  in  the  same  parcel,  but  they  could 
not  have  dower  in  both.t  This  rule  of  the  common  law 
has  not  been  adopted  in  all  of  the  States.  The  rule 
being  in  some  States  that  both  parties  may  be  regarded 

•46  Me.  19S;  119  Mass.  519;  18  W.  Va.  666. 
fl  Greenleaf,  Real  Prop.  163,  Sec.  IS. 
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as  purchasers,  and  the  widow  of  eadi  would  luTe  dower 
in  both  paroeb  of  land.t 

To  bring  a  case  of  exchange  within  the  meaning  of 
these  statutes,  and  the  rule  of  the  common  law,  the 
mutual  transfer  must  be  equal.  It  must  be  a  trade  and 
not  a  purchase.  That  is,  A  must  transf^  one  parcel 
of  land  to  B  in  exdiange  for  a  parcel  belonging  to  B. 
If  a  price  is  fixed  on  each  parcel,  and  then  the  exdiange 
is  made,  it  is  a  purchase  and  not  an  exdiange4 

While  it  is  a  maxim  of  the  law,  that  a  deriratire 
estate  can  last  no  longer  than  the  original  estate  out 
of  which  it  was  carved,  and  from  which  it  arose,  yet, 
in  the  case  of  dower,  tliis  rule  seems  to  be  contravened. 
Thus  if  an  estate  is  given  to  A  and  the  heirs  of  his 
body,  and  A  dies  without  issue,  terminating  the  estate 
tail.  Here  the  widow's  dower  attaches  the  moment  the 
estate  is  transferred  to  A.  Thouj^  this  right  to  dower 
is  part  of  the  estate  given  to  A,  it  may  outlast  his  death 
and  the  termination  of  his  estate,  and  last  until  the 
widow's  death,  because  it  is  considered  as  an  incident 
to  sudi  an  estate.  This  is  true  of  estates  of  such  a  char- 
acter granted  upon  conditional  limitation,  but  not  of 

fl  N.  H.  65.  In  Michigan  the  statutes  provide  that  the 
ndow  shall  not  be  entitled  to  dower  in  both  parcels,  but  shall 
make  her  election,  the  same  as  at  common  law,  and  then  pro- 
vides that  if  she  does  not  make  her  election  within  one  year 
from  her  husband's  death,  she  shall  be  presumed  to  have  elected 
to  take  dower  in  tiie  parcel  which  her  husband  reoeiTed  in  exr 
dutngB  for  the  land  he  deeded. 

}1  Barb.  68S. 
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estates  upon  coDdition.  An  estate  upon  condition  is  an 
estate  granted  to  be  held  until  the  condition  happens 
when  the  grantor  has  the  right  to  re-enter.  Upon  such 
re-entry  tiie  gnmtor  takes  the  estate  as  of  the  day  he 
granted  it,  aad  free  from  eiH  dower  inddents.* 

Sec.  1498.  HOW  LANDS  MAY  BE  DIS- 
CHARGED OF  THE  RIGHT  OF  DOWER.— 
At  the  common  law  the  method  of  barring  dower  in 
lands  sold  by  the  husband  was  by  levying  a  fine,  in 
which  the  wife  waa  separately  examined.t  The  plan 
also  grew  up  of  conveying  tiie  land  to  uses,  as  to  con- 
vey land  to  the  purchaser  and  his  heirs  to  the  use  of 
the  purdiaser  and  a  trustee  and  the  heirs  of  the  pur- 
diaser.}  It  was  also  permitted  by  the  Statute  of  Uses 
(27  Hen.  VIII,  c.  10),  to  bar  dower  by  a  jointure, 
or  settlement,  agreed  to  and  accepted  by  the  intended 
wife,  previous  to  marriage,  which  settlouent  was  in  lieu 
of  dower.  If  such  a  jointure  be  made  after  marriage, 
the  wife  may  elect  betweoi  her  dower  and  her  jointure.! 
In  England,  by  the  Act  of  8  and  4  Will.  IV,  c.  105, 
becoming  operative  on  tlie  first  of  Jan.,  1884,  tlie  stat* 
utes  and  rules  relating  to  dower  were  changed,  and  the 
husband  given  control  over  it,  to  the  extent  that  dower 
is  barred  in  any  lands  which  he  shall  absolutely  dispose 
of  in  his  lifetime  by  deed  ot  by  will,  and  the  widow  can 

•8  Halstead  241. 
fWaiiams,  Real  Prop.  !!88. 

iwiUiams,  Real.  Prop.  «34;  1  Mete.  (Ky.)  670;  1  Ala.  868; 
S  Paige  818;  19  Mo.  467. 
SWaiiams,  Real  Prop.  «36. 
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cUim  no  dower  as  against  the  debts  and  ccmtract  obliga- 
tions of  her  huaband,  so  that  the  widow  has  no  daim  to 
dower  except  as  against  the  heir  at  law.* 

In  America,  the  statute  of  Henry  VIII,  above  re- 
ferred to,  has  been  substantially  re-enacted  in  most  of 
the  States-t  In  Khode  Island,  Virginia,  Ohio,  Ken- 
tucky, and  Missouri,  if  the  jointure  or  otiier  estate  con- 
veyed in  lieu  of  dower  was  made  while  the  woman  was 
an  infant  or  after  marriage,  she  may,  after  her  hus- 
band's death,  waive  it  and  claim  her  dower.  In  Maine, 
Massachusetts,  Indiana  and  Arkansas,  that  no  jointure 
will  bar  the  dower,  unless  made  before  the  marriage  and 
with  the  consent  of  the  wife  expressed  in  the  deed,  and 
such  are  substantially  the  provisioi^  in  Connecticut  and 
Delaware,  and,  it  is  believed,  in  most  of  the  States.} 
Wh^%  the  will  of  the  husband  contains  a  provision  for 
the  wife's  benefit,  the  doctrine  of  election  arises;  tiiat  is, 
the  wife  in  some  cases  is  required  to  elect  whether  she 
will  claim  her  dower  in  opposition  to  the  will,  or  accept 
its  provisions  in  place  of  it.  Thus  in  Delaware  any 
devise,  and  in  Pennsylvania  any  bequest  or  devise,  wiU 
be  taken  to  be  in  lieu  of  dower,  unless  the  testator  de- 
clares otherwise,  the  widow  still  having  her  election.  In 
New  York,  New  Jersey  and  Tennessee,  any  testamen- 
tary provision  defeats  the  dower  unless  within  a  certain 
time  the  widow  dissents,  as  also  in  Massachusetts,  Ohio 

•WmianiB,  Real  Prop.  S86,  £87. 

fKeimedy  T.  Nedrow,  1  Dallas  417;  Hastings  v.  Diekinscm, 
7  Maw.  16fi. 

}1  GrcenlcaTs  Cruise  195,  200 ;  R«t.  Stat  Ohio,  Sec.  4189. 
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and  Alabama,  uidess  it  plainly  appear  by  the  will  that 
the  testator  intended  die  should  have  both.*  So  di- 
TOTce,  may  bar  the  offending  par^  of  dower  in  tiie 
other's  land.t 

The  usual  method  of  barring  dower  in  lands  which 
the  husband  desires  to  sell,  is  for  the  wife  to  join  in 
the  deed,  and  therein  releaae  and  relinquish  her  ri^t 
to  dower.  In  some  States  it  is  necessary  to  examine 
the  wife  apart  from  her  husband  in  taking  the  acknowl- 
edgmait  of  such  a  deed,  but  in  other  States  this  is  not 
necessary. 

Sec.  1494.  THE  LAW  WILL  NOT  GRANT 
DOWEK  OUT  OF  A  DOWER  ESTATE.— It  is  a 
rule  of  law  that  a  person  cannot  Iiave  dower  out  of 
dower.  Thus,  if  a  father  is  possessed  of  three  acres 
of  land,  and  he  has  a  son,  and  each  are  married.  If 
the  father  dies  leaving  a  widow,  she  becomes  entitled 
to  a  life  interest  in  one  acre  of  the  three,  the  other  two 
acres  descmd  to  the  son.  If  the  son  dies  before  the 
previous  dower  estate  terminates,  his  widow  will  be  dow- 
able  only  in  the  two  acres  which  have  descended  to  him. 
The  son  being  seized  only  of  two  acres,  tbe  other  acre 
being  his  in  remainder  on  the  termination  of  tiie  previ- 
ous life  estate.  § 

Sec.  1495.  OF  THE  ESTATE  BY  CURTESY. 
>— /The  estate  by  curtesy,  or,  at  common  law,  tlie  estate 
by  the  curtesy  of  England,  is  tfae  life  estate  vrbidi  tiie 

■Williams,  Real  Prop.  6tii  Am.  Ed.  CS6d. 
tR«T.  Stat  of  Obio  6699,  CTOO. 
SCd.  Litt  Sla. 
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husband  has  in  the  real  estate  of  the  wife  where  the 
wife  was  seized  of  an  estate  of  inheritance,  and  bore 
hhn  issue,  bom  alive,  capable  of  inheriting  such  estate. 

By  the  rules  of  the  common  law,  the  husband  being 
the  head  of  the  family,  had  the  right  of  possession  and 
the  emoluments  arising  from  his  wife's  property  during 
her  Ufe,  this  being  an  incident  to  the  marriage  relation 
at  the  common  law. 

In  addition  to  this  common  law  right,  if  there  was 
issue  bom  alive,  capable  of  inheriting  the  wife's  estate, 
the  husband  became  entitled  to  a  life  estate  in  the  prop- 
erty of  the  wife  after  her  death.  This  right  commenced 
at  the  birth  of  issue  capable  of  inheriting  and  became 
a)mplete  or  consummate  upon  the  death  of  the  wife. 
In  case  no  issue  were  bom  alive  capable  of  inheriting, 
upon  the  death  of  Ihe  wife  her  real  property  went  to 
her  heirs  at  law,  the  husband  having  no  further  daims 
upon  it.t  But  if  children  were  bora  alive,  thou^  they 
did  not  continue  to  Uve,  the  husband  had  the  right  to 
retain  possession  of  the  entire  property  and  the  profits 
arising  therefrom  during  his  life,  and  is  called  a  tenant 
by  curtesy. 

Sec.  1496.  CURTESY  IN  THE  UNITED 
STATES.— Unless  abolished  by  statutes  for  the  ex- 
press purpose,  or  by  imphcation  from  statutes  known 
as  "Married  Women  Acts,"  giving  to  married  women 
the  same  control  over  their  property  as  they  had  be- 
fore marriage,  curtesy  exists  in  the  States  as  at  com- 

t«  Bl.  C«n.  1S6;  Litt  bb.  S5,  f2;  WiUiams,  Real  Frc^.  9X1, 
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mon  law.  Some  of  the  States  hold  that  the  acts  en- 
larging the  rights  of  married  women  over  their  prop- 
erty are  inconsistent  with  the  estate  of  curtesy,  and 
therefore  abolish  such  estate  by  inference.*  In  other 
States  curtesy  has  been  abolished  by  express  statutes. 
In  Ohio,  tiie  right  of  curtesy  is  abolished  uid  the  hus- 
band is  given  the  right  of  dower  in  his  wife's  real  prop- 
erty to  the  same  extent  as  she  has  dower  in  his.t 

Sec.  1497.  THE  ESTATE  BY  CURTESY 
MAY  BE  SAID  TO  EXIST  IN  TWO  STAGES, 
INITIATIVE  AND  CONSUMMATED.— The 
estate  of  curtesy  ^ists  in  two  stages:  1.  In  tiie  imfjii- 
tive,  upon  the  birth  of  issue  capable  of  inheriting.  2. 
Coiuuvmtated,  upon  the  deaUi  of  the  wife. 

Some  of  the  courts  have  intimated  tiiat  the  estate  by 
curtesy  begins  at  marriage;  this  is  a  mistake,  there 
is  no  estate  at  all  until  the  birth  of  issue,  and  after  issue 
bom  there  exists  an  estate  separate  and  distinct  from 
the  right  of  possession  of  the  wife's  estate  given  by  vir^ 
tue  of  the  marriage  relation.  The  estate  of  curtesy  ends 
only  with  the  husband's  death,  and  may  be  seized  on 
execution  to  satisfy  claims  against  him.  If  sold  upon 
execution  before  the  death  of  the  wife,  then,  it  con- 
tinues until  the  death  of  the  husband,  but  if  the  husband 
dies  before  the  wife,  the  estate  ceases  upoa  his  death. 
The  purchaser  of  such  an  estbte  acquires  no  greater  in- 
terest than  the  husband  had.{ 

•5  Cowcn  74. 

tBev.  Stal.  Ohio  4194-1. 

JIOOIU.  847;  5  Cowen  74. 
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Sec.  1498.  TO  CREATE  AN  ESTATE  BY 
CURTESY  THE  FOLLOWING  THINGS 
MUST  EXIST:—!.  There  must  be  a  legal  marriage. 
But  if  the  marriage  is  a  voidable  one,  and  never  voided, 
it  will  sustain  the  estate  by  curtesy.  While  if  t^e  mar- 
riage is  void  no  estate  by  curtesy  arises-t 

2.  Issue  capable  of  inheriting  the  estate  must  be  bom 
alive.  Not  only  must  there  be  an  estate  of  inheritance, 
but  an  estate  capable  of  being  inherited  by  the  wife's 
diildren  must  exist  So  that  if  an  estate  is  given  to 
a  woman,  and  to  the  issue  of  the  husband  she  now  has, 
and  he  has  issue,  the  husband  is  then  entitled  to  curtesy. 
But  if  the  husband  indicated  dies,  and  the  woman  mar- 
ries again  and  has  diildren  to  her  second  husband,  and 
&ea  dies,  the  second  husband  is  not  entitled  to  curtesy 
in  the  lands  since  the  issue  bom  are  not  capable  of  in- 
heriting the  estate.  There  must  be  a  freehold  in  the 
wife  whidi  her  issue  are  capable  of  inheriting.* 


fCo.  Litt  88. 

*S  Bl.  Com.  1S7.  It  was  fonDerly  the  rule  that  the  usue 
muit  be  bom  during  the  life  of  the  mother,  and  if  the  mother 
died  before  the  child  was  born,  or  ddivered,  then  Uiere  was 
no  estate  by  the  curtesy.  The  reason  for  the  rule  was  that  there 
was  no  issue  during  the  marriage  relation,  since  the  relation 
was  dissolved  by  the  death  of  the  wife.  But  this  rule  has  given 
away  to  the  one  which  holds  a  child  in  existence,  though  unborn, 
to  have  the  same  rights  as  thou;^  bom,  and  to  so  consider  it 
where  it  was  for  the  benefit  of  the  child.  So  that  though  the 
(jiild  be  bom  after  the  death  of  the  mother,  if  it  is  bom  alive, 
eortefly  arises.  Co.  Litt.  !!9b;  Tudor,  Leading  Cases  66;  2 
Paige  95.  In  Pennsylvania,  since  188S,  by  Statute,  the  husband 
is  given  curtesy  though  there  be  no  issue  of  the  marriage. 
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If  the  child  is  bom  alive  it  does  not  matter  how  long 
or  how  short  a  time  it  Uvea.  It  is  simply  necessary  to 
the  vesting  of  the  estate  in  the  husband  that  the  child 
be  bom  alive. 

It  has  been  held  that  if  a  diild  is  bom  out  of  wedlock 
and  the  parties  afterwards  intermarry,  and  if  under  tiie 
laws  of  the  place  of  marriage  the  offspring  are  made 
lawful,  then  the  ri^^t  of  curtesy  exists,  and  vests  in  the 
husbuid.{. 

Sec  1499.  TO  WHAT  ESTATES  CURTESY 
WILL  ATTACH.— The  estate  by  curtesy  embraces 
all  estates  of  inheritance  held  by  the  wife  which  her  issue 
are  capable  of  inheriting.  That  is,  the  estate  attaches 
not  only  to  absolute  estates,  but  to  qualified  and  de- 
terminable estates.  The  law  being  the  same  as  to  estates 
by  curtesy  as  to  dower  estates.*  The  same  distinctioa 
is  made  between  estates  upon  condition  and  estates 
upon  conditional  limitation  that  is  made  in  the  case  of 
dower.  The  estate  by  curtesy  attaches  to  the  estate 
upon  conditional  limitation,  but  does  not  attach  to  an 
estate  upon  condition. 

The  estate  of  curtesy  attaches  to  equitable  estates  of 
inheritances,  though  the  husband  is  not  entitled  to 
curtesy  in  a  mere  equitable  rightt 

Seizin  is  one  of  the  essential  requirements  of  an  estate 
by  curtesy.  At  common  law  the  seizin  of  the  estate 
must  have  been  by  deed,  seizin  in  law  not  being  con- 

t9  Ala.  966. 

•18  Ala.  7)B8. 

fWilliaiuB,  Real  Prop.  SM. 
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sidered  sufScient  to  support  the  estate.  The  reason  for 
the  rule  was  that  it  was  the  duty  of  the  husbuid  to 
take  actual  possession  of  the  prop^ty  of  the  wife,  as 
she  was  unable  to  do  it  herself,  and  this  duty  being 
obligatory  on  the  husbuid,  if  he  failed  to  perform  it,  he 
could  not  have  curtesy.  This  rule  is  modified  by  state 
statutes.^  But  the  seizin  of  the  wife,  whether  seizin 
in  law  or  by  deed,  must  be  the  seizin  of  a  present  estate. 
There  can  be  no  curtesy  in  a  remainder  or  a  reversion.  § 

Sec.  1500.  THE  ESTATE  OF  CURTESY 
CANNOT  BE  BARRED  BY  WILL  OF  THE 
PERSON  GIVING  THE  LANDS  TO  THE 
WIFE. — The  ri^t  of  the  husband  to  curtesy  in  his 
wife's  lands  cannot  be  barred  by  the  will  of  the  grantor 
or  testator  by  which  the  wife  become  possessed  of  the 
estate,  since  curtesy  is  an  inseparable  incident  of  the 
freehold  estate  which  attadies  by  a  rule  of  law  and 
cannot  be  contravened  by  the  wish  of  a  private  person.* 

Sec  1501.  AN  ESTATE  BY  CURTESY  MAY 
BE  BARRED  BY  AN  INTENTION  SO  EX- 
PRESSED WHEN  I^ANDS  ARE  CONVEYED 
IN  TRUST  TO  USES.— A  trust  may  be  so  created 
as  to  exclude  the  husband's  ri^t  of  curtesy.  It  is  im- 
portant to  observe  what  provisions  in  a  (rust  instru- 
ment wHI  be  held  to  show  on  intent  to  bar  curtesy.  If 
tiie  estate  is  given  directly  to  the  wife  without  the  in- 
tervention of  a  trust,  it  is  not  a  question  of  intent,  but 

{18  Ala.  793 ;  8  Humphrey  it98. 
§40  Miss.  161 ;  8  AUoi  485. 
•87  Pa.  St.  8»1 ;  100  lU.  847. 
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one  of  power,  as  the  courts  hold  that  when  a  fee  Is 
created  the  grantor  has  not  the  power  to  m^e  such  a 
limitation.  But  if  the  estate  instead  of  being  given  di* 
rectly  is  conveyed  in  trust  to  a  third  person  for  certain 
uses,  the  grantor  has  the  power  to  bar  the  dower  or 
curtesy  if  he  uses  language  which  shows  an  intent  to  do 
80.  So  that  in  such  cases  the  question  for  the  court  is 
to  determine  tlie  intent  of  the  grantor  from  the  lan- 
guage used,  and  if  it  was  the  intent  to  bar  dower  or 
curtesy  it  will  be  barred.§ 

In  some  of  the  States  it  is  held  that  the  estate  of 
curtesy  is  not  barred,  unless  the  language  used  in  the 
settlement  itself  bars  the  estate  by  curtesy.  That  is, 
that  no  general  language  will  be  construed  to  deprive 
the  husband  of  the  estate  which  the  law  gives  him.* 

Sec  1603.  INCIDENTS  OF  AN  ESTATE  BY 
CURTESY.— The  estote  by  curtesy  is  a  life  estate, 
and  it  may  be  leased  or  assigned  by  tiie  tenant  in  cur- 
tesy for  the  full  term  and  without  his  wife  joining  in 
the  conveyance.  The  purchaser  of  such  an  estate  ac- 
quires all  the  ri^ts  which  the  husband  would  have,  in 
case  he  had  not  sold  itt  The  estate  of  curtesy  is  also 
liable  for  the  husband's  debts.  But  the  estate  on  (»}miog 
to  the  husband  is  subject  to  delbts  of  the  wife.): 

A  divorce  obtained  by  the  wife  against  the  husband 
bars  the  estate  of  curtesy,  so  that  a  purdiaser  of  the 

§S0  N.  J.  686;  7  Johng.  Oi.  2S9;  SO  Ga.  309. 

•6  Mo.  App.  649. 

tSl  m.  219;  ie2  N.  H.  491. 

}84  Miss.  BO;  9  Vt  ««;  8  O.  Pa.  St.  891. 
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estate  from  the  husband  would  hare  no  claims  in  it 
thou^  he  purchased  hefore  the  divorce  was  granted. 

The  most  usual  method  of  barring  the  estate  by  cur- 
tesy is  for  the  husband  to  join  his  wife  in  a  deed,  in 
the  same  manner  that  a  wife  may  bar  her  ri^t  of  dower 
by  joining  in  a  deed  with  her  husband.S 

§76  Pa.  St  X80.  In  a  nomber  of  States  induding  Nev 
York  and  Kidiigso,  it  is  held  that  the  Married  Wmuui's  Acts 
abolished  b;  impUcation  the  estate  by  curtesy,  so  that  in  such 
States  there  ia  no  estate  by  curtc^. 
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CHAPTER  IX. 

OF  JOnrC  TENANTS  AND  TENANTS  IN  COMMON. 

Sec.  1508.  MEANING  OF  AN  ESTATE  IN 
JOINT  TENANCY.— By  joint  tenancy  is  meant 
that  two  or  more  persons  hold  the  title  and  profits  of 
land,  as  respects  all  other  persons,  as  though  they  con- 
stituted one  single  person.  As  between  themselves  they 
have  distinct  rights,  but  such  rights  are  equal  in  every 
respect,  each  having  the  same  rights  as  regards  the  estate 
as  anothar.  A  joint  tenancy  is  therefore  said  to  be  dis- 
tinguished by  imity  of  potiettion,  unity  of  interest, 
unity  of  titte^  and  unity  of  time  of  commenconent  of 
such  title.* 

Any  estate  may  be  held  in  joint  tenancy,  and  wher- 
ever lands  are  given  simply  to  A  and  B,  without  further 
words,  they  become  at  once  joint  tenants  for  life.  They 
are  regarded  as  one  individual,  as  respects  other  per- 
sons, and  the  life  estate  would  continue  so  long  as  either 
of  them  was  alive.  As  between  themselves,  each  would 
be  entitled  to  share  equally  in  the  rents  and  profits  while 
both  lived,  but  on  the  death  of  either  one  the  interest 
of  the  deceased  joint  tenant,  instead  of  going  to  his 
heirs  or  representatives,  passes  to  the  survivor,  who  be- 
comes entitled  to  the  ^ole  estate  by  ri^t  of  survivor- 
ship during  the  residue  of  his  life.* 

•«  Bl.  Cotii.  180;  Willianis,  Real  Pn^.  13*.    Joint  tenancy 

vas  so  favored  at  the  common  law,  as  the  feudal  system  aimed 

110 
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An  estate  in  fee  simple  may  also  be  given  to  two  or 
more  persons  to  hold  as  joint  tenants.  In  such  cases 
the  land  is  granted  them  and  their  heira,  but  because 
of  the  rules  of  survivorship,  the  estate  will  descend  to 
the  heirs  of  the  survivor  instead  of  to  tiie  heirs  of  all 
of  them,  if  the  joint  tenancy  continues  so  long.  Thus, 
if  an  estate  is  given  to  A,  B,  and  C,  and  their  heirs,  tiie 
three  persons  are  seized  of  the  entire  estate.  This  estate 
as  a  whole  will  pass  to  the  survivor  or  survivors  on  the 
dealh  of  either  of  the  joint  tenants,  and  on  the  death  of 
the  survivor  of  the  three,  will  pass  to  the  heirs  of  sudi 
survivor,  to  the  entire  exdusion  of  the  heirs  of  those 
who  previously  died.* 

A  joint  tenancy  in  fee  simple  is  more  common  than 
joint  tenancies  for  life  or  in  tail.  The  estate  is  diiefly 
created  i^ere  it  is  desired  to  have  the  estate  vest  in 
trustees,  who  are  ordinarily  made  joint  tenants,  the 
whole  estate  vesting  in  tiie  survivor  for  the  uses  and 
purposes  of  the  trust. 

The  joint  tenants  are  not  regarded  as  having  any 
sepEvate  interests,  except  as  between  themselves,  and 
consequently  have  no  estate  which  they  can  devise  by 
wiD,  while  two  or  more  of  them  are  living.  On  the 
death  of  the  survivor,  t^e  estate  will  descend  to  the  heir 
at  law,  or  to  the  devisees  of  such  siurivor. 

to  keep  the  title  in  one  person,  that  if  it  was  desired  to  create 
an  estate  by  tenancy  in  common,  it  was  necessary  to  indicate 
in  the  deed,  that  the  estate  was  to  be  held  aa  tenants  in  common 
and  not  as  joint  tenants. 

•Co.  Litt.  184a;  Litt.  s.  280;  WiUiams,  Real  Prop.  184. 
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Sec.  1504.  INCroENTS  OF  AN  ESTATE  IN 
JOINT  TENANCY.— The  joint  tenants  being  re- 
garded as  but  one  owner,  their  estate  or  interest  must 
be  created  at  the  same  time;  that  is,  A  and  B  as  joint 
tenants,  must  receive  the  estate  by  the  same  grant,  and 
not  come  into  their  interest  at  different  times.*  Each 
tenant  is  regarded  in  law  as  having  the  whole  of  the 
estate,  so  that  if  it  was  desired  to  transfer  the  interest 
of  one  joint  tenant  to  another  it  could  not  be  done  by 
livery  of  seizin,  as  he  already  had  delivery,  the  proper 
form  was  to  make  a  release  by  deed,  which  operated  as 
an  extinguisAmient  of  the  rights  of  the  grantor.f 

Sec.  1505.  SEVERANCE  OF  AN  ESTATE  BY 
JOINT  TENANCY.— The  incidents  of  survivorship 
as  to  estates  by  joint  tenancy  might  be  put  an  end  to  or 
severed  during  the  lifetime  of  the  joint  tenants,  as  each 
joint  tenant  mi^t  dispose,  in  his  lifetime,  of  his  share 
of  the  lands  held  in  fee  simple,  by  any  of  the  usual 
modes  of  conveyance  except  by  will.  But  if  the  tenant 
died  without  making  such  a  sale  the  land  went  to  the 
survivor  or  survivors  free  from  his  share  or  moiety.  By 
a  sale  in  the  lifetime  of  a  tenant,  the  share  held  by  him 
was  regarded  as  severed  or  cut  off  from  the  estate,  uid 
disdiarged  from  the  incidents  of  joint  tenancy,  and 


*S  BL  Com.  181.  An  exception  to  this  rale  existed  in  favor 
of  a  conveyance  b;  virtue  of  the  statute  of  uses,  and  perhaps 
in  the  case  of  estates  created  by  Till.    Williams,  Real  Prop.  1S6. 

tOo.  Litt  leSft- 
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passes  to  the  grantee  to  be  held  as  a  tea&ney  in  com- 


As  early  as  the  time  of  Henry  VIII,  by  statute  it 
•was  permissible  for  one  tenant  to  compel  his  companions 
in  joint  tenancy  and  tenancy  in  common  to  submit  to  a 
partition  of  the  estate  between  themselves  according 
to  tiie  value  of  their  fdiarest  so  that  each  might  hold 
his  portion  in  teveraUy.  This  method  has  been  sim- 
plified and  is  enforced  in  the  equity  coiu^,  the  tenants 
may  idso  make  mutual  deeds  or  releases,  and  thus  ap- 
portion the  joint  estate  between  themselves  in  severalty. 

Sec.  1506.  EFFECT  OF  MODERN  STAT- 
UTES ON  AN  ESTATE  BY  JOINT  TENAN- 
CY.— Statutes  in  the  various  States  and  Canada,  have 
beoi  passed  abolishing  the  main  feature  of  jomt  ten- 
ancies, the  right  of  survivorship,  or  the  jus  accreacendi, 
except  in  some  cases,  as  regards  estates  so  granted  to 
trustees,  husbuid  and  wife,  partners,  and  the  likcf 
In  Virginia  and  Pennsylvania  the  statute  abolishing 
survivorship  in  joint  tenancy  makes  an  express  reserva- 
tion as  to  trust  estates,  since  in  these  estates  it  is  de- 
sired that  the  interest  of  the  deceased  trustee  shall  pass 
to  the  survivor  or  survivors  to  answer  the  purposes  of 
the  trust.   In  many  of  the  States  provision  is  also  made 

*n»i8,  if  time  posouB  held  an  estate  as  joint  tenants,  and 
one  of  them  sold  his  interest,  the  purchaser  would  become  seized 
of  a  one-third  part  (undivided)  of  the  estate  as  a  tenant  in 
conuaon,  and  the  remaining  tenants  would  remain  as  joint  ten- 
ants.   Co.  Litt  lS9a;  Williams,  Real  Prop.  1S6. 

fGreenlears  Cruise  on  Real  Prop.  S64. 
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by  statute,  that  v^ere  a  power  is  given  to  several  trus- 
tees, and  one  or  more  die,  or  are  discharged,  the  title 
and- authority  of  sudi  trustees  shall  pass  to  and  vest 
in  the  survivor  or  survivors. 

Sec.  1607.  WHAT  IS  MEANT  BY  TENANTS 
IN  COMMON. — ^"Tenants  in  common  are  such  as 
have  a  unity  of  possession  but  a  distinct  and  several 
title  to  their  shares.  The  shares  in  which  tenants  in 
common  hold  are  by  no  means  necessarily  equal.  Thus 
one  tenant  in  common  may  be  entitled  to  one-third  or 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to  the 
residue.  So,  one  tenant  in  common  may  have  but  a 
life  or  other  limited  interest  in  his  share,  another  may 
be  seized  in  fee  of  his  and  the  owners  of  another  un- 
divided share  may  be  joint  tenants  as  between  them- 
selves, whilst  as  to  the  others  they  are  tenants  in  com- 
mon. Between  a  joint  tenancy  and  a  tenancy  in 
common,  the  only  similarity  that  exists  is  therefore  the 
unity  of  possession.  A  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  position  of  uie 
owner  of  an  entire  and  separate  estate."*  And,  as  we 
have  seen  in  the  last  section,  may  oompel  partition  of 
the  undivided  land,  and  thus  come  into  full  control  pf 
his  interest  in  severalty. 

•Williams,  Real  Ph^.  187. 
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CHAPTER  X, 

WHAT  PASSES  WITH  A  OEANT  OF  LAND. 

Sec.  ia08.  THE  TERM  "LAND"  IN- 
CLUDES EVERYTHING  PERMANENTLY 
ATTACHED  TO  IT.— Land,  in  its  legal  significa- 
tion, includes  not  only  the  soil  or  ground,  but  also  every- 
thing that  is  pomanently  attadied  to  it,  such  as  build- 
ings, trees,  fences,  and  the  like.* 

So  the  owner  of  a  given  parcel  of  land  is  regarded 
as  owning  from  the  center  of  the  earth  to  the  zenith, 
unless  his  ownership  has  been  restricted  by  the  express 
or  implied  conditions  in  the  grant  For  there  may  be 
several  distinct  interests,  eadi  owned  by  a  separate  per- 
son. There  may  be  as  many  estates  as  there  are  sep- 
arate and  distinct  interests,  which  can  be  separated  and 
specifically  described,  and  each  owner  may  have  a  fee 
simple  in  the  particular  interest  which  he  has  in  the 
property.  Thus,  one  person  may  be  the  owner  of  the 
surface,  and  another  the  owner  of  \he  minerals  below  tiie 
surface.  That  is,  the  ground  may  be  divided  into  estates 
parallel  to  each  other,  one  above  the  other.f 

*9  Conn.  Sli ;  a.  c.  2S  Am.  Dec.  861 ;  Coke,  Inst.  408. 

fllS  Fa.  St.  293;  163  Fa.  St.  886.  In  the  last  case  the 
question  was  as  to  the  right  of  the  surface  owner  to  sink  a 
shaft  through  a  strata  of  coal  which  he  had  sold  in  order  to 
reach  gas  and  oil  which  were  situated  below  the  coaL  The 
court  held  that  when  a  person  purdiaseB  the  coal  upon  landBn 
116 
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Where  the  deed  makes  no  reservations,  but  simply 
coDTeys  the  land,  everything  passes,  from  the  center 
of  the  earth  to  the  zenith.  All  minerals  are  included  in 
such  a  grant,  so  that  if  it  is  desired  to  reserve  minerals 
below  the  ground,  a  special  exception  must  be  made  in 
the  deed. 

But  while  the  owner  of  the  surface  has  ri^ts  over 
the  spa^  or  air  above  the  surface,  and  is  entitled  to 
use  it  by  erecting  buildings  thereon,  and  if  another  per- 
son desires  to  use  it,  as  fay  stretching  wires  across  it, 
he  must  first  obtain  the  permission  of  the  owner  of  the 
surface,  or  be  answerable  in  damages,  yet  the  ownership 
is  not  the  same  as  that  of  the  surface  of  the  ground. 
If  any  one  uses  the  air  or  space  above  the  surface  for 
twenty-one  years,  or  the  statutory  period  for  obtaining 
prescriptive  rights,  adversely  to  the  owner,  he  obtains 

he  simply  parchaaes  for  the  time  bdng  the  spsce  which  the 
coal  occupies ;  that  he  is  not  the  owner  in  fee  of  that  space 
except  so  long  as  is  necessary  to  use  it  for  the  removing  of 
the  coal  which  he  has  purchased.  What  he  has  bought  is  the 
coal  and  not  any  part  of  the  surface.  When  the  coal  is  all 
out  the  purchaser  has  no  longa  a  right  to  use  the  space  for 
the  transportation  of  coal  frmn  other  land,  since  it  belongs 
to  the  owner  of  the  surface. 

lliere  may  be  separate  and  distinct  freehold  interestB  in  the 
different  apartments  of  floors  of  a  building.  When  a  room  or 
floor  in  a  building  is  conveyed,  no  interest  in  the  soil  is  con- 
veyed, except  to  have  the  room  supported  by  the  soil.  And  if 
there  is  no  agreement  or  covenant  to  rebuild  by  the  grantor, 
and  the  room  or  building  is  destroyed  by  the  elements,  the  owner 
of  the  room  loses  his  freehold  estate. — 110  Ind.  S25;  8.  c.  59 
Am.  Rep.  209;  L.  R.  9  Eq.  Cas.  6T1. 
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an  indefeasible  title  to  such  use  the  same  as  he  would 
over  the  surface.* 

Sec.  1609.  INCIDENTS  THAT  PASS  WITH 
A  GRANT  OF  MINERALS.— When  the  owner  of 
lands  conveys  to  another  some  particular  mineral  or 
minerals,  there  passes  as  appurtenant  to  the  grant,  the 
ri^t  for  the  purchaser  or  his  representatives  to  go  upon 
the  surface  and  sink  a  shaft  for  the  purpose  of  finding 
the  minerals  and  removing  same;  and  the  owner  of  the 
surface  and  rest  of  the  estate  has  the  reserved  right  to 
sink  a  shaft  through  the  strata  or  mineral  granted  for 
the  purpose  of  reaching  other  minerals,  as  oil  and  gas 
not  grMited,  and  which  lie  below  the  one  granted.t 

Petroleum  oil  in  place  is  a  miner^,  and  may  be  con- 
veyed separately  from  the  soil  the  same  as  any  other 
mineral.  It  is  real  property  while  in  the  earth.  All 
minerals  are  real  property  while  in  the  earth,  and  be- 
come personal  property  as  soon  as  they  are  detached.} 

Natural  gas,  so  long  as  it  remains  in  the  soil,  is  con- 
sidered as  a  mineral,  but  owing  to  its  peculiar  prop- 
erties, it  is  liable  to  escape  and  pass  to  the  land  of  an- 
other, in  ^^ch  case  the  original  owner  loses  his  estate 
therein.  § 

So  it  has  been  held  that  wiiere  one  person  has  the 
right  to  bore  for  petroleum  and  in  doing  so  natural  gas 
escapes  through  the  opening  thus  made,  he  has  the 

•7  Ciwh.  Ml ;  65  N.  Y.  688;  51  Cal.  SW. 
tl8  L.  R.  A.  70i8;  16«  Pa.  St.  886. 
$86  Pa.  St  194 ;  39  W.  Va.  SSI ;  ISO  Fa.  at  8S. 
§181  I&d.  277;  ISl  Ind.  408. 
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right  to  use  without  being  liable  to  accoiint  for  it.*  But 
it  is  possible  that  this  holding  would  be  revised  to  the 
extent  to  allow  the  owner  of  the  surface  to  recover  the 
reasonable  value  of  the  mineral  thus  inadvertently  se- 
cured and  used. 

Sec.  1510.  STANDING  FOREST  TREES  ARE 
A  PART  OF  THE  REALTY.— Forest  trees  while 
standing  are  a  part  of  the  realty,  and  are  regarded  as 
realty  to  the  extent  that  a  grant  of  them  must  be  made 
in  writing  to  satisfy  the  requirements  of  the  Statute 
of  Frauds.  But  while  it  is  generally  held  that  a  parol 
or  oral  sale  of  standing  trees  passes  no  title,  yet  it  is 
good  as  a  license  for  the  removal  of  the  trees  that  are 
cut  previous  to  a  revocation  of  the  grant  or  Iease.t 

And  where  lands  are  sold  by  deed  and  there  is  a 
parol  reservation  of  standing  trees,  this  reservation  is 
within  the  Statute  of  Frauds,  and  invalid.^  But  if  the 
reservation  was  made  in  the  deed,  the  title  to  the  trees 
does  not  pass. 

Sec.  1511.  NURSERY  TREES  AND  SHRUB- 
BERY ARE  A  PART  OF  THE  REALTY.— 
Nursery  trees  and  shrubbery,  althou^  planted  with  the 
intention  of  removal,  are  regarded  as  part  of  the  realty, 
and  unless  reserved,  will  be  covered  by  a  mortgage  on 
the  realty,  and  will  pass  to  the  vendee  upon  the  sale  of 
the  realty.§ 

•88  W.  Va.  «10;  J8  Am.  Rep.  669. 
tl4S  Mass.  410;  87  Mich.  107. 
t71  Ind.  493;  81  0.  S.  596. 

§47  la.  479;  s.  c.  39  Am.  Rep.  487;  SI  Coim.  594;  4  Kan. 
flOO. 
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Fallen  trees  and  timber  that  has  been  cut  down  pass 
to  the  vendee  of  land  by  deed  if  there  is  no  exception 
or  reservation  made  in  the  deed.*  But  if  in  addition 
to  being  cut  down  the  trees  had  been  cut  into  logs,  tim- 
bers, or  fire  wood  ready  for  market,  they  then  become 
personal  property,  and  a  sale  of  the  land  does  not  con- 
vey to  liie  purchasa*  any  title  to  such  property,  and 
the  former  owner  of  the  land  may  go  upon  the  land 
and  remove  such  wood  or  timber.  The  proper  form  in 
such  case,  and  where  it  is  desired  to  retain  some  poi^ 
tion  of  the  estate,  is  to  use  the  word  "excepted,"  as, 
"except  the  standing  trees,"  "except  the  minerals,"  and 
the  like,  which  exception  keeps  the  property  thus  ex- 
cepted out  of  the  grant,  or  simply  conveys  the  rest  of 
the  property.! 

If  the  grantor  desires  to  take  something  out  of  the 
granted  premises,  to  create  a  new  estate,  the  proper 
term  to  use  is,  "reserved."  Thus,  where  A  sells  a  par- 
cel of  land  and  desires  to  have  a  right  of  way  over  it 
which  did  not  exist  before,  the  proper  term  for  him  to 
vise  is,  "reserved."  The  use  of  this  word  in  describing 
the  estate  desired  to  be  created  anew  from  the  grant, 
creates  an  interest  appurtemmt  to  the  dominant  estate; 
it  may  be  an  easement  proper,  or  a  profit  a  prendre,  or 
an  easement  in  gross,-  or  a  profit  a  prendre  in  gross. 
The  reservation  creates  a  new  estate,  and  since  it  does 
so  you  should  use  the  same  terms  in  creating  it  that 

•64  Me.  S09;  16  01-480. 

fi  Pick.  as. 
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you  would  in  creating  a  fee;  that  is,  it  should  be  re- 
ieroed  to  tiie  grantor,  his  heir»  and  assigns.* 

When  standing  trees  are  excepted  from  a  grant,  and 
it  is  further  provided  that  such  timber  shaU  be  cut  and 
removed  within  a  specified  time,  this  stipulation  must 
be  observed  or  the  right  will  be  lost.t  If  no  time  is 
specified  in  whidi  the  trees  are  to  be  cut  and  removed, 
they  are  to  be  cut  and  removed  within  a  reasonable 
time,  and  if  they  are  not  so  cut  imd  taken  away  within 
a  reasonable  time  after  the  owner  of  the  land  notifies 
the  exceptor  to  do  so,  the  trees  will  be  forfeited  to  the 
owner  of  the  land.  The  rule  as  to  reasonable  time  is 
implied  where  the  parties  have  set  no  time,  and  is  usual- 
ly a  reasonable  time  after  notice  given  by  the  owner  of 
the  land4 

Sec.  1512.  RULE  WHEN  TREE  EXTENDS 
OVER  THE  PROPERTY  LINE.— When  the 
trunk  of  a  tree  stands  wholly  upon  the  land  of  one  per- 
son, and  the  branches  project  over  tiie  land  of  another 
and  the  roots  of  the  tree  extend  into  the  soil  of  tiie  other, 

*3  Wash.  Real  Prop.  440.  As  a  matter  of  fact  these  tenns 
are  used  indiscnminately  in  granU,  and  the  courts  therefore 
examine  the  language  of  a  deed  to  ascertain  the  real  meaning 
intended  bj  the  language  used. 

Pn^ts  a  prendre  differ  from  easements,  in  that  the  fanner 
are  rights  of  profit,  and  the  latter  are  mere  rights  of  convenience 
in  land  without  profit.  Thus  rights  of  pasture,  digging  sand, 
and  the  like  are  easements,  while  ri^it  to  li^t  would  be  a 
profit  a  prendre. 

t90  Pa.  St.  4!M. 

{60  Midi.  oeo. 


Digi-jzedbyGoOgiC 


WHAT  PASSES  WITH  GRANT  OF  LAND.      1«1 

it  has  been  held  that  tiie  fruit  upon  these  branches 
which  project  over  the  land  of  the  second  party  belong 
to  the  owner  of  tiie  land  that  the  trunk  of  the  tree 
stands  on,  but  the  other  property  owner  may  cut  the 
branches  and  remove  them  if  they  constitute  a  nui- 
sance.* 

Where  the  tree  stands  so  that  the  property  line  passes 
through  its  trunk  it  belongs  to  the  adjoining  owners  in 
common.  Some  courts  hold  that  the  parties  are  abso- 
lute owners  of  that  part  of  the  tree  which  stands  upon 
their  respective  lands.t 

The  fact  that  a  boundary  line  tree,  or  one  near  a 
boimdary  line,  is  aUowed  to  extend  its  branches  over 

*S8  Va.  115;  S2  Eng.  C.  L.  486.  In  the  first  case  an  apple 
tree  had  been  planted  six  feet  from  the  boundary  line  and  the 
roots  and  limbs  of  the  tree  extended  beyond  the  boundary  line, 
and  the  brandies  overhung  the  adjoining  land.  The  owner  of 
the  land  adjoining  undertook  to  gather  the  fruit,  on  the  ground 
that  he  owned  the  space  where  the  branches  stood  and  also  that 
the  roots  gathered  nourishment  from  bis  soil,  but  the  court  held 
that  the  fruit  belonged  to  the  owner  on  whose  land  the  trunk 
of  the  tree  stood.  But  the  adjoining  owner  could  trim  off  the 
overhanging  branches  while  standing  upon  his  own  land,  and 
not  be  a  trespasser. 

t83  Iowa  801 ;  S6  N.  Y.  1*3 ;  88  Vt.  118.  In  the  first  case 
a  suit  for  damages  was  brought  for  cutting  trees  growing  upon 
the  boundary  line.  The  court  held  that  the  trees  were  owned 
in  common,  and  since  they  were  so  owned,  if  either  party  de- 
stroyed .them,  he  was  liable  to  the  other  party  in  damages  for 
any  injury  he  might  sustain  by  the  destruction  of  the  trees.  In 
the  New  York  case  an  injunction  was  granted  restraining  one 
party  from  cutting  a  tree  so  situated.  The  general  rule  being 
that  such  trees  are  owned  in  common  by  the  adjoining  owners. 
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the  adjoining  land,  is  not  such  an  adverse  user  of  sudi 
land  as  will  give  the  otiier  owner  an  easement  by  pre- 
scription. The  adjacent  owner  is  regarded  as  simply 
tolerating  a  nuisance,  and  the  mere  existence  of  a 
nuisance  for  any  length  of  time  will  not  be  allowed  to 
create  a  prescriptive  right.* 

Since  the  entire  tree  belongs  to  the  owner  on  whose 
land  the  trunk  of  the  tree  stjmds.  the  fruit  of  tiie  tree 
belongs  to  htm  also.  The  owner  of  the  trunk  may 
gather  the  fruit  of  tiie  whole  t3*ee  from  tiie  branches  if 
he  can  do  so  while  standing  upon  his  own  premises; 
he  is  a  trespasser  if  he  goes  upon  his  neighbor's  land 
to  gather  the  fruit.  The  fruit  after  it  has  dropped 
from  the  tree  onto  the  groimd  still  belongs  to  the  owner 
of  the  tree,  and  he  may  go  upon  his  neighbor's  land  and 
pick  up  such  fruit,  or  take  other  steps  to  recover  it.t 

Sec.  1518,  MANURE  IS  HELD  TO  BE  REAL 
PROPERTY  AT  COMMON  LAW.— A  number  of 
rules  fixing  the  nature  of  property  grew  up  at  the  com- 
mon law,  and  whidi  have  ciune  down  to  modem  times, 

*1  App.  Cases  1 ;  L.  R.  3  Cb.  1 ;  11  Cwm.  177.  The  ad- 
joining owner  cannot  lop  off  the  projecting  limbs  unless  they 
are  a  nuisance,  but  the;  ore  considered  as  a  nuisance  if  they  do 
the  least  damage  to  the  adjoining  premises. 

t9  Barb.  652;  2  Shower  S8;  48  N.  Y.  201.  Zf  the  project^ 
ing  branches  are  cut  off  they  belong  to  the  owner  of  the  trunk, 
and  he  may  recover  then. 

These  rules  are  somewhat  arUtrary,  and  are  sddom  necessary 
to  be  applied,  as  the  common  sense  and  courtesy  existing  be- 
tween adjoining  property  owners  is  usually  sufficient  to  make  a 
neighborly  division  of  the  fruits  of  such  trees  possible  and  satis- 
factory to  both. 
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one  of  these  is,  that  manure  is  real  property  and  helcmgs 
to  the  land.  Therefore  a  tenant  on  land  has  no  right 
to  sell  the  manure  as  personal  property,  and  if  he  does 
so  it  is  regarded  as  couunitting  waste.  This  rule  was 
the  result  of  an  attempt  to  further  good  husbandry,  and 
is  prolific  of  many  disputes  in  modern  times.  In  some 
States  the  same  rule  exists  as  to  straw;  all  straw  stacks 
passing  with  the  realty,  as  it  is  regarded  as  of  no  value 
except  to  convert  into  manure  to  enrich  the  soil;  where 
it  has  a  conmiercial  value  the  rule  mig^t  be  different. 
The  rule  does  not  extend  to  hay,  as  it  has  a  commerci^ 
value.* 

Sec.  1514.  ALLUVION  DEPOSITS  BELONG 
TO  THE  OWNER  OF  THE  LAND  ADJOIN- 
ING.— ^Another  of  the  rules  of  the  common  law  is  that 
all  accretions  or  aUuvion  deposited  along  the  shore  of  a 
running  stream  by  gradual  and  imperceptible  increase, 
belong  to  the  owner  of  the  adjoining  land,  where  it  is 
deposited,  called  the  riparian  owner.f 

Sec  WIS.  AEROLITES  BELONG  TO  THE 
OWNER  OF  THE  LAND.— It  has  been  held  that 
aerolites  or  meteoric  stones  falling  from  the  sky  are 


•56  Me.  1%1;  41  El.  466;  81  Pick.  867;  48  N.  H.  87. 

t" Alluvion,  within  the  rule  that  soil  formed  by  allusion  be- 
longs to  the  adjoining  land  owner,  is  an  addition  to  riparian 
land,  gradually  and  imperceptibly  made  by  the  water  to  which 
the  land  b  contiguous.  The  test  as  to  what  is  gradual  and 
imperceptible  within  the  rule,  is,  though  the  witnesses  may  see 
from  time  to  time  that  progress  has  been  made,  they  could  not 
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added  to  the  land  on  which  they  fall,  and  the  title  to 
them  k  in  the  own^  of  the  land.* 

percdve  it  while  the  process  was  going  on.     Whether  it  is  the 
effect  of  natural  or  artificial  causes  makes  no  difference  as  to 
the  ovnerslup."    iCS  WolL  46;  18  La.  ISC. 
•86  U,  Tl. 
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OF  T3aZ  ANNUAL  PHODUCTS  OF  THB  LAND. 

Sec.  1516.  TWO  CLASSES  OF  PRODUCTS 
OF  THE  SOIL— FRUCTUS  NATURALES 
AND  FRUCTUS  INDUSTRLALES.— The  prod- 
ucts of  the  soil  are  divided  into  two  classes,  and  t&e  rules 
governing  each  are  somewhat  di£ferent.  This  division 
was  made  at  a  time  when  the  cultivation  of  tiie  soil  had 
not  attained  the  system  and  perfection  whidi  it  has 
today,  or  the  courts  would  not  have  made  such  a  radical 
distinction. 

The  first  class  consists  of  those  products  produced 
naturally  each  year  without  the  intervention  of  man, 
although  labor  or  care  may  be  necessary  to  bring  sudi. 
products  to  perfection;  they  consist  of  nuts,  fruits,  ber- 
ries and  grasses,  and  the  like,  and  are  called  fructui 
naturaleg. 

The  second  class  consists  of  those  crops  or  products 
which  require  an  annual  planting,  as  grains  and  vegeta- 
bles, and  the  like,  whicb  are  called  fructiu  mduatriale*, 
or  emblements.* 

*49  Minn.  412.  In  this  case  it  was  held  that  hops,  though 
seeminglj  bdonging  to  the  first  class  as  thej  grow  up  naturally 
each  year,  still  are  classed  vith  the  second  since  they  require 
poles  to  be  set  for  the  vines  and  some  little  attention  to  bring 
to  perfection.  This  was  also  the  holding  at  the  early  common 
law,  and  the  coorts  follow  it. 

1«6 
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The  first  class,  fructus  naturedea,  are  regarded  as  reid 
property  so  long  as  they  are  attached  to  the  soil,  since 
they  are  products  of  nature  arising  from  the  soil  wiih- 
out  assistance  from  man;  the  second  class,  fructus  in- 
duttriales,  are  considered  personal  property.  The  first 
class  of  products  become  personal  property  when  they 
are  detadied  from  the  soil. 

This  distinction  is  important  upon  a  levy  of  an  exe- 
cution, or  in  making  a  sale  of  such  products.  A  con- 
stable cannot  levy  upon  apples  that  are  growing  on  the 
trees  since  they  are  a  part  of  the  realty,  since  such  offi- 
cers are  limited  to  levying  upon  the  personal  property 
only,  while  he  may  levy  upon  the  crops  of  wheat,  oats, 
vegetables  and  the  like.  So  when  the  products  of  land 
are  sold,  the  first  class  must  be  purchased  with  the  for- 
malities required  to  purchase  realty,  while  the  second 
dass  are  purchasable  as  personalty.* 

Sec.  1517.  RULE  AS  TO  NATURAL  FRUITS 
OF  THE  SOIL.— It  is  the  general  rule  that  natural 
fruits  of  the  soil  are  an  interest  in  land,  and  the  sale  or 
mortgage  of  such  products  must  be  in  writing  to  satisfy 
the  Statute  of  Frauds.  So  that  if  it  is  desired  to  sell  a 
CTOp  of  apples  growing  upon  the  trees  it  is  necessary  to 
go  throu^  the  same  formalities  as  to  sell  the  trees 
themselves-t  But  in  England,  and  in  some  of  the 
States,  whether  sudi  products  are  to  be  deemed  an  in- 
terest in  land  or  not  depends  upon  whether  or  not  the 
parties  Jntaid  that  they  shall  be  immediately  severed 

•4  Am.  St.  Rep.  807;  59  N.  H.  801. 

tl  HouBtoD  9 ;  140  N.  Y.  390 ;  85  Vt.  885. 
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from  iiie  land.  If  they  are  not  to  be  severed  immedi- 
ately, then  they  are  considered  to  constitute  an  interest 
land;  if  there  is  to  be  an  immediate  severance,  they  are 
considered  as  already  severed,  and  as  personal  prop- 
erty.* 

Sec  1518.  ANNUAL  CROPS,  OR  EMBLE- 
MENTS ARE  GENERALLY  REGARDED  AS 
PERSONALTY.— In  this  comitry  the  general  rule  is 
that  emblements  or  annual  crops  are  personal  property, 
and  are  not  an  interest  in  land.  So  that  they  can  be 
levied  upon  as  personal  property;  but  upon  the  deatii 
of  the  owner  of  the  land  they  go  to  the  heir  though 
they  are  personal  property,  and  would  be  covered  by  a 
real  estate  mortgage.! 

Growing  crops  produced  from  annual  planting  are 
also  a  part  of  the  land  as  between  the  vendor  and  vendee 
of  the  land,  unless  there  has  been  an  exception  in  the 
deed.  So,  when  a  person  sells  his  farm  outright,  and 
there  are  growing  crops  upon  it,  and  no  exception  of 
tiie  crops  is  made  in  the  deed,  the  purchaser  takes  the 
land  and  everything  growing  upon  it.} 

Growing  crops  go  to  the  devisee  of  land  in  a  will 
and  not  to  the  executor.  The  crops  in  sudi  a  case  ore 
regarded  as  connected  with  and  a  part  of  the  soil.  But 
the  will  may  provide  that  the  crops  shall  be  regarded 
as  personal  property,  in  which  case  they  would  go  to 
the  executor  and  not  to  the  devisee  of  the  land.    But 

•L.  R.  1  C.  P.  Dir.  S5;  46  Md  812. 

t49  Minn.  412. 

{19  Bl.  621;  S9  Ind.  66;  Tfit'Am.  Dec  592. 


DigizedbyGoOglC 


lies  LAW  OF  REAL  PROPERTT. 

if  the  real  estate  becomes  necessary  to  pay  debts  &e 
administrator  may  sell  it  for  that  purpose,  tiiough  at 
the  early  common  law,  the  land  could  not  be  taken  to 
pay  debts,  but  went  to  the  heir  free  from  debts.* 

Annual  crops,  fructut  mduttrialea,  are  regarded  as 
personal  property  to  the  extent  that  they  may  be  levied 
upon  as  such*  and  sold  by  paroLf 

When  annual  crops  are  ready  for  harvest  they  are 
regarded  in  some  of  the  authorities  as  severed  from  tiie 
soil  ;t  while  others  regard  them  as  still  a  part  of  the  soil 
as  between  vendor  and  vendee  of  the  land.§ 

When  such  crops  are  sold  on  execution  against  the 
owner,  or  have  been  sold  by  the  owner  to  another  per- 
son,  sacb  sale  is  regarded  as  a  severance  of  the  crops, 
so  that  they  would  no  longer  pass  with  the  land.|| 

But  a  real  property  mortgage  covers  not  only  the 
land  but  all  crops  growing  upon  the  land.  Under  the 
Massachusetts  rule,  the  mortgagor  may  remove  the 
crops  before  default;  and  under  the  New  York  rule  he 
may  remove  them  prior  to  f oredosure  of  the  mortgage. 
When  the  mortgage  is  actually  foreclosed,  the  crops 
growing  at  the  time  of  the  sale  and  foredosure  proceed- 
ings, belong  to  the  purchaser,  without  reference  to 
whether  they  were  planted  before  or  after  defaultlT 

•8  East  889;  27  Mo.  424;  63  Me.  3S0. 
flO  Ind.  444;  96  Ala.  6S6;  42  X.  Y.  146;  0  B.  &  C  829; 
SlEl.  S66;27W.  Va.  676. 

122  Mich.  264;  29  Ind.  609;  IS  Me.  877. 

§68  la.  188;  41  Bl.  466;  62  Can.  709. 

||88  Kan.  684;  22  Fed.  Rep.  486;  90  Pa.  St  217. 

K48  Mich.  192;  79  N.  Y.  668;  46  Wis.  801;  70  CaL  296. 
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Crops  planted  by  a  lessee  of  tlie  land  belong  to  the 
purchaser  under  a  foredosure  sale.  The  lessee  is  re- 
garded as  taking  subject  to  the  mortgage,  and  if  he 
plants  crops  he  must  remove  them  before  title  passes 
under  the  mortgage  to  the  mortgagee.* 

It  does  not  matter  whether  the  foreclosure  is  at  law 
or  in  equity,  the  same  rule  prevails  in  each  case.  The 
crops,  as  well  as  all  fixtures  upon  the  land  go  to  the 
purchaser  under  a  foreclosure  sale.  Then  where  the 
mortgage  is  in  possession  with  a  right  to  redeem  within 
a  period  fixed  by  statute,  he  can  remove  the  growing 
crops  until  his  right  to  redeem  expires.! 

While  the  mortgage  is  a  mere  lien,  all  crops  severed 
by  the  mortgagor  before  actual  foreclosure  belong  to 
him,  and  he  may  make  sudt  severance  by  sale  of  the 
crops.t  But  this  rule  may  change  if  the  crops  are  not 
ready  to  harvest.  § 

•8  Wend.  584;  88  Li.  706. 

fS  N.  Dak.  285;  5  Minn.  316. 

JUS  N.  C.  70;  5S  Kan.  709;  116  CaL  7. 

§S6  Kan.  122;  122  Mich.  666. 
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CHAPTER  XII. 

OF  BIGHTS  AND  INTEBE8T8  APPUKTENANT  TO  LAND. 

Sec.  1519.  APPENDANT  AND  APPURTE- 
NANT DISTINGUISHED.— At  the  early  common 
law  the  distinction  between  ri^ts  that  were  appendant 
to  land  and  rights  that  were  appurtenant  to  it  were 
clearly  distinguished.  The  word  appendant  signified 
something  that  went  with  the  land  as  necessary  for  its 
enjoyment.  Thus,  under  the  feudal  system,  when  lands 
were  given  to  the  villeins  by  the  lord  of  the  manor,  there 
were  certain  interests  and  rights  which  went  with  the 
land  as  necessary  to  its  beneficial  enjoyment,  as  rights 
of  pasture,  of  estover,  of  fishery,  of  conmion,  and  the 
like,  tiiey  were  always  appendant  to  the  estate  unless 
they  were  acquired  afterwards  by  the  tenant.  The  ten- 
ant might  also  acquire  other  special  privileges  after- 
wards, so  that  the  parcel  of  ground  would  not  only  have 
the  appendant  privileges  necessary  to  its  enjoyment, 
but  might  have  other  privileges  acquired  after  the  orig- 
inal grant,  and  called  appurtenant  since  they  were  ac- 
quired afterwards,  and  were  not  essential  to  the  enjoy? 
ment  of  the  estate.*  But  this  distinction  is  of  little 
significance  in  this  country  at  the  present  time. 

Sec.  1520.  THE  NATURE  OF  THINGS  THAT 
MAY  BE  APPENDANT  OR  APPURTENANT 
TO  LAND. — It  is  said  that  notiiing  can  be  properly 

•Ca  Litt  ISlb,  m&. 

180 
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appendant  or  apptvtenant  to  anything  unless  tiie  prin- 
cipal or  superior  thing  is  of  perpetual  existence  or  con- 
tinuance. Again,  the  appurtenance  and  thing  to  which 
it  is  appurtenant  must  be  of  the  same  nature.  So  that 
if  a  person  has  a  ri^  or  privilege  which  he  is  to  exer- 
cise separate  from  the  land,  it  is  not  appendant  or  ap- 
purtenant to  the  land.* 

And  no  right  can  pass  with  land  as  appurtenant  to 
it  unless  it  is  a  legal  ri^t.  So  the  appurtenance  must 
be  something  which  adds  value  to  thing  to  which  it  is 
appurtenant,  as  well  as  be  of  the  same  nature.t 

Sec.  1521.  OF  THE  MEANING  THAT  WILL 
BE  GIVEN  THE  WORD  "APPURTENANT." 
— Strictly  speaking  the  word  appurtenant  is  not  an  apt 
word  to  describe  a  right  not  previoosly  existing,  as  it 
has  come  to  mean  and  describe  rights  which  have  always 
existed,  or  have  belcmged  to  the  land,  and  not  a  newly 
created  interest.  It  has  been  construed  by  the  courts 
to  mean,  where  necessary  to  carry  out  the  true  intention 
of  the  parties,  *'as  usually  occupied,"  or  "as  then  occu- 
pied or  used."  So  that  if  a  person  owns  two  parcels 
of  grotmd,  and  is  using  one  parcel  in  connection  with 
tiie  other,  as  if  draining  across  it,  or  other  use;  and 
he  sells  one  parcel  and  the  purchaser  desires  to  use  it 

•3  Southwell  40;  S  N.  H.  190;  Cro.  Jac.  121. 

tl40  U.  S.  304;  118  Mo.  61.  Thus  a  lime-kiln  on  adjoin- 
ing premises  will  not  pass  as  appurtenant  to  a  mill  for  grind- 
ing grain,  though  used  in  connection  with  such  miQ.  And  stock 
in  an  derator  or  grain  storehouse  will  not  pass  as  appurtenant 
to  a  mortgage  deed  of  railiwul  prcyty. 
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just  fts  the  seller  has  used  it,  the  grant  should  specify 
that  it  is  to  be  used  and  occupied  as  it  has  been  use4 
and  occupied  previously,  which  would  give  the  par- 
diaser  the  right  to  so  use  it.  But  the  same  effect  will 
be  given  to  the  sale,  if  the  deed  conveys  one  parcel  and 
its  appartenancea,  provided  the  surrounding  circum- 
stances show  that  the  use  of  the  word  "appurtenant" 
was  with  tiie  intention  that  the  purchaser  should  acquire 
the  privileges  of  the  former  owner  in  the  other  parcel 
of  land.* 

The  use  of  the  word  appurtenances  in  a  grant  of  land 
will  not  be  construed  to  convey  anything  but  legal 
rights,  so  that  if  Uie  grantor  had  been  using  adjoining 
land  unlawfully,  his  deed  would  not  give  the  grantee 
a  right  to  continue  such  use;  and  a  warranty  of  title 
would  not  extend  to  such  unlawful  use.f 

So  land  cannot  pass  as  appurtenant  to  land,  but  must 
be  included  in  the  description  in  the  deed.} 

But  sometimes  in  the  construction  of  a  will  it  will  be 
necessary  to  allow  a  parcel  of  land  to  pass  under  the 
will  not  perhaps  as  appurtenant  to  land,  but  because 
the  construction  of  the  will  demands  it§ 

An  easement  must  belong  to  the  estate,  unless  spe- 
cially described  in  the  conveyance,  in  order  to  pass 
under  the  gruit  as  apptirtenant.1[ 

*80  Q.  B.  Div.  225;  94  Mo.  66;  94  Neb.  66;  6  Neb.  1;  76 
Me.  68;  96  N.Y.  604. 
t4  Vt.  461 ;  «9  0.  S.  642. 
t8  Allen  285 ;  32  Vt.  884 ;  66  Vt.  476. 
§1  P.  Wms.  600. 
197  MaSB.  123 ;  11  AUen  388. 
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CHAPTER  XIII. 

B0UBCE8  OF  TITU;  TO  LAND  IN  THE  UNITED  STATES. 

Sec  1522.  LAND  OWNED  BY  GREAT  BRIT- 
AIN PASSED  TO  THE  UNITED  STATES 
ON  THE  ACKNOWLEDGMENT  OF  INDE- 
PENDENCE.—At  the  time  the  independence  of  ibe 
United  States  was  acknowledged  by  Great  Britain,  she 
possessed  all  that  portion  of  the  present  territory  lying 
north  of  the  Gulf  of  Mexico,  and  east  of  the  Mississippi 
rirer.  except  a,  portion  of  Louisiana  and  Florida.  By 
the  express  terms  of  the  treaty  acknowledging  the  in- 
dependence of  the  United  States,  it  succeeded  to  all  the 
right  of  the  Britidi  crown  within  these  boiuidarles. 

Sec  1528.  SUBSEQUENT  PURCHASES 
AND  ACQUISITIONS  BY  THE  UNITED 
STATES.— In  1808,  the  United  States  purchased 
from  France  her  holdings  in  North  America,  called 
Louisiana,  including  the  present  territory  of  Louisiana, 
Arkansas,  Missouri,  Kansas,  Minnesota,  Nebraska, 
Noith  and  South  Dakota,  Iowa,  Montana,  Idaho,  Col- 
orado, and  Oklahoma  and  Indian  Territories,  this  pur- 
chase consisting  of  about  half  as  many  square  miles  as 
the  original  territory  of  the  United  States. 

In  1819,  the  government  acquired  from  Spain  the 
territory  of  Florida. 

In  18iS  the  Republic  of  Texas  was  annexed.  This 
1S8 
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included  all  the  territory  comprised  within  the  bounda- 
ries of  Kew  Mexico  and  Texas. 

In  1848,  the  ^vemment  acquired  from  Mexico  all 
that  territory  west  of  the  Rocky  Mountains  and  south 
of  the  north  boundary  line  of  California,  extending  from 
the  Pacific  Ocean  to  the  Rocky  Mountains. 

In  1867,  the  goTemment  purchased  from  Russia  the 
territory  of  Alaska. 

The  territory  included  witiiin  the  States  of  Washing- 
ton and  Oregon  was  acquired  by  tiie  United  States  by 
rig^t  of  discovery  and  settlement. 

In  1896,  the  United  States  acquired  by  annexation 
the  Hawaiian  Islands;  and  as  a  result  of  the  Spanish 
War,  and  purdiase,  it  has  acqiur«l  Porto  Rico  and 
the  Philippine  Islands.* 

Sec  1524.  RIGHTS  OF  THE  INDIANS.  OR 
ABORIGINAL  INHABITANTS  TO  THE 
LAND. — At  the  time  of  the  discovery  of  America  by 
Columbus  in  1402,  the  territory  of  the  various  States 
was  sparsely  inhabited  by  various  tribes  of  Indians,  who 
were  differently  organized  in  the  various  portions  of  the 
country.  The  organization  of  the  Six  Nations  in  New 
York  probably  being  the  most  complete  of  any,  com- 
prising six  separate  and  distinct  tribes  of  Indians. 
These  Indians  had  communal  lands  adjoining  their  vil- 
lages, very  similar  to  the  communal  holdings  of  the 
early  Germans  in  their  semi-barbarous  state.  Aside 
from  the  communal  lands  the  vast  forests  were  held  in 

*S«e  maps  ahowiag  the  purchaws  in  McMaster's  Hist.  U. 
S.  Vol.  «. 
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common  as  hunting  grounds  by  the  tribes,  the  Indians 
not  having  the  idea  of  separate  ovmeriship  of  land  ex- 
cept where  their  wigwams  were  situated.  By  reason 
of  this  prior  possession  the  Indians  claimed  to  have  the 
sovereign  title  to  the  land  by  the  laws  of  nature. 

But  when  the  European  nations  began  to  discover 
and  make  settlements  in  the  new  world  they  paid  little 
attention  to  the  claims  of  the  Indians,  and  assumed  that 
tiie  soil  belonged  to  the  sovereign  of  the  country  in 
whose  name  it  was  discovered,  and  that  the  tribes  oc- 
cupying it  had  no  sovereign  title,  but  a  mere  right  to 
use  it,  whidi  was  similar,  if  not  identical  to  the  feudal 
doctrine  that  title  belonged  to  the  sovereign,  and  the 
inhabitants  entitled  to  the  use  only  of  the  land. 

The  question  of  the  Indian's  claim  to  sovereign  title 
to  land  came  before  our  supreme  court  and  was  decided 
by  Chief  Justice  Marshall  in  accordance  with  the  pre- 
vailing rule  among  European  nations,  as  follows: 

1.  That  the  title  to  land  depends  upon  the  laws  of 
the  country  in  which  the  land  is  situated. 

2.  That  several  European  nations  claiming  posses- 
sion upon  tiiis  continent  agreed  that  the  nation  whose 
subjects  first  discovered  any  portion  of  this  continent 
should  have  title  to  t^t  portion  of  the  land. 

8.  The  relations  to  exist  between  the  discoverers  and 
the  aboriginal  inhabitants  were  to  be  regulated  by  thean- 
selves. 

4.  The  aboriginal  inhabitants  were  admitted  to  have 
the  rif^t  of  possession  of  tlie  soil,  coupled  with  the  ri^t 
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to  use  it;  but  the  right  to  alienate  it  was  incompatible 
with  the  title  of  the  discoverer. 

6.  The  possession  and  right  to  use  in  the  original 
inhabitants  did  not  prevent  the  nations  who  held  tiie 
ultimate  title  by  ri^t  of  discovery  from  granting  the 
lands,  and  tbe  grantee  took  a  good  title  subject  to  tlie 
Indians'  ri^t  to  use  it 

6.  The  United  States  upon  gaining  independence 
succeeded  to  all  the  rights  of  Great  Britain,  France  and 
Spain  within  the  limits  of  the  territory  acquired. 

7.  The  United  States  has  the  exclusive  ri^t  to  ac- 
quire the  title  of  the  Indians.  In  other  words,  no  grants 
made  by  the  Indians  to  a  private  individual  were  good. 
The  Indians  could  not  sell  their  ri^t  to  occupy  and 
use  the  land  to  a  private  individual.* 

Sec.  1525.  RELATIONS  OF  THE  UNITED 
STATES  GOVERNMENT  WITH  THE  IN- 
DIAN TRIBES.— The  relations  of  the  general  gov- 
ernment with  the  various  Indian  tribes  has  been  some- 
what anomalous.  While  the  Indian  is  regarded  as  hav- 
ing no  paramount  title  to  the  land,  yet  the  tribes  are 
considered  so  far  independent  as  to  enable  them  to  make 
treaties  ceding  their  lands  to  the  general  government, 
and  that  is  about  all  the  independence  our  govermuQit 
has  recognized  as  belonging  to  the  Indian  tribes. 

•Johnson  v.  Mcintosh,  8  Wheat.  646,  in  which  case  a  Choctav 
Indian  claimed  land  under  the  grants  of  certain  Indian  Chiefs 
who  were  the  original  occupants  of  the  territory,  and  the  court 
held  as  above  stated  that  the  Indians  could  not  convey  a  good 
title  to  a  private  individual  as  the  sovereignty  was  in  the  United 
States  Govenunmt. 
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These  treaties  are  made  by  persons  appointed  by 
the  President  with  the  consent  and  advice  of  the  Sen- 
ate, and  are  called  Indian  Agents.  The  gorernment 
has  thus  made  treaties  with  the  Indians  for  all  of  the 
North  West  Territory.  In  many  instances  the  In- 
dians hare  reserved  a  reservation  and  ceded  the  bal- 
ance of  the  soil.  These  reservations  in  many  cases 
were  in  favor  of  the  entire  tribe,  but  in  some  cases 
were  in  favor  of  an  individuaL  These  reservations  are 
described  by  their  natural  boundaries,  as  water  courses, 
trees,  rocks  and  the  like.  In  surveying  the  govern- 
ment land  the  surveyors  regard  these  reservations  as 
impassable  territory,  and  run  the  line  up  to  them  and 
Hien  around.  It  is  these  territories  that  the  govern- 
ment buys  from  the  Indians  from  time  to  time  and 
opens  up  to  settlement. 

In  tracing  title  to  land  in  an  Indian  Reservation,  the 
completed  title  starts  with  the  treaty  made  with  the 
general  government  by  the  Indians,  as  the  sanction  of 
the  two  as  to  the  land  in  the  reservation  makes  a  per- 
fect title. 

Sec.  1526.  OF  TITLE  BY  RIGHT  OF  DIS- 
COVERY AND  POSSESSION.— In  1496,  the 
King  of  England  granted  a  commission  under  the  royal 
seal  to  John  Cabot,  a  Venetian  sailor,  then  residing  in 
England,  to  discover  countries  then  unknown  to  Chris- 
tian people  and  take  possession  of  them  in  the  name  of 
the  crown  of  England. 

Possession  was  then  deemed  necessary  to  a  perfect 
title.    So  that  these  early  explorers  would  land  on  the 
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coast,  throw  out  to  the  breeze  the  flag  of  their  sovereign 
and  formally  announce  that  they  took  possession  of  the 
territory  for  their  sovereign. 

Two  years  after  receiving  his  commission,  Cabot 
landed  at  the  56th  degree  of  north  latitude  and  sailed 
south  along  the  coast  to  the  88th  degree,  formally  tak- 
ing possession  of  the  country  lying  north  of  the  Gulf  of 
Mexico  and  running  from  the  Atlantic  to  the  Pacific  in 
the  name  of  the  King  of  England.  But  it  turned  out 
that  the  French  and  Spanish  monarchs  had  prior  claims 
to  part  of  the  territory,  and  some  of  the  lands  claimed 
by  England  by  right  of  Cabot's  discovery  and  taking 
possession  had  to  be  relinquifdied  to  prior  discoverers. 
It  was  a  recognized  rule  that  the  discovery  of  the  mouth 
of  a  river,  entitled  the  discoverer  to  all  the  territory 
drained  by  that  river,  so  Ihat  the  entire  Mississippi  river 
basin  was  given  up  by  England  by  reason  of  previous 
discovery. 

Sec.  1527.  TITLE  TO  LAND  UNDER  COLO- 
NIAL CHARTERS.— The  charters  of  the  colonies 
differed  materially  from  each  other,  and  land  tenures 
differed  correspondingly.  Some  possessed  charter  gov- 
ernments, others  provincial  and  others  proprietary,  as 
Pennsylvania  and  Maryland.  Yet  the  colonists  claimed 
as  a  rule:  1.  That  they  enjoyed  the  rights  and  privi- 
leges of  British  bom  subjects,  and  that  the  common  law 
of  England  was  in  force  in  each  colony.  2.  In  all  the 
colonies  the  land  within  their  limits  was  held  under  the 
original  grants  and  charters  in  free  and  common  socage. 
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and  not  nadet  copyhold  or  knight  service  tenures.* 
They  all  agreed  that  the  feudal  system  did  not  exist  in 
this  country,  and  that  the  land  was  held  free  from  all 
manner  of  feudal  service. 

No  oath  of  fealty  seems  to  have  been  required  in  this 
country,  but  the  oath  of  allegiance  has  been  required  in 
many  states  because  the  laws  prohibited  a  foreigner 
from  holding  lands.  This  oath  of  allegiance  takes  the 
place  of  the  feudal  oath  of  fealty.  No  other  services 
have  erer  been  required,  and  free  socage  is  an  independ- 
ent holding,  if  not  an  absolute  holding.f 

In  this  country  no  ceremony  has  ever  been  required 
or  used  in  the  conveyance  of  land  except  the  liveiy  of 
seizin. 

Sec  1528.  CESSION  OF  LANDS  BY  THE 
COLONIES  TO  THE  GENERAL  GOVERN- 
MENT.— At  the  dose  of  the  war  for  independence, 
the  colonies  were  biu-dened  with  a  heavy  debt,  and 
it  was  suggested  by  the  several  states  that  the  land  be- 
longing to  them  outside  the  limits  of  their  several  juris- 
dictions should  be  turned  over  to  the  general  govem- 

•Title  in  common  socage  differed  from  the  other  feudal 
tenures  in  that  it  was  free  from  many  of  the  feudal  burdens 
and  services,  the  principal  burden  attaching  to  it  being  the  oath 
of  fealty  to  the  lord  paramount. 

fStory,  Const.  Law,  Ch.  17.  For  all  practical  purposes  our 
lands  are  held  absolutely,  but  in  theory  they  are  held  in  free 
socage.  This  is  shown  by  the  escheat  to  the  State  on  the  failure 
of  heirs ;  and  in  the  right  of  the  government  to  take  lands  for 
public  purposes  upon  ^ving  compensation  by  the  right  of  end- 
neot  domain.    6  How.  692. 
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ment  for  tiie  purpose  of  paying  their  share  of  the  public 
debt,  and  for  the  further  purpose  of  having  the  terri- 
tory divided  up  into  States  to  he  later  admitted  into  the 
Union.  At  this  time  all  the  land  east  of  the  Mississippi 
was  claimed  by  one  or  the  other  of  the  ori|^n^  States. 
Virginia  claimed  all  the  North  West  Territory,  but  her 
title  was  disputed  by  Connecticut  and  Massachusetts. 
These  conflicting  claims  were  all  settled  and  the  land 
ceded  to  the  United  States  Government,  except  a  por- 
tion of  what  is  now  the  northern  part  of  Ohio,  ^ven  to 
Connecticut  in  satisfaction  of  her  datm.  This  reserva- 
tion was  settled  by  people  from  Connecticut  under 
grants  from  that  State,  and  is  still  known  as  the  Con- 
necticut Western  Reserve. 

When  the  general  govenunent  acquired  this  land 
from  the  States,  it  at  first  sold  and  transferred  large 
tracts  to  private  individuals  and  corporations,  but  soon 
afterwards  it  adopted  the  public  land  system,  which  has 
since  been  in  force. 

Sec.  1529.  SURVEY  OF  THE  PUBLIC 
LANDS. — ^When  the  public  land  system  was  adopted 
by  Congress  it  was  directed  that  two  lines  he  run 
through  the  particular  territory  to  be  surveyed,  one 
called  the  base  line  and  the  other  the  meridian  line.  The 
base  line  running  from  east  to  west,  and  the  meridian 
line  from  norlii  to  south  and  intersecting  the  base  line 
at  right  angles. 

After  the  base  and  meridian  lines  are  run,  the  town- 
-  ships  are  smreyed  beginning  at  the  intersection  of  the 
base  and  meridian  lines.    The  townships  are  six  miles 
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square,  and  each  township  is  suhdivided  into  thirty-six 
sections  of  six  hundred  and  forty  acres  each.  The  town- 
ships are  numbered  with  reference  to  the  base  line  and 
meridian  line.  The  first  township  that  touches  tiie  base 
line  on  the  nortii  and  the  meridian  on  the  west  would 
be  township  one  north,  range  one  west.  Townships  are 
numbered  from  the  base  line  north  and  south,  and  from 
the  meridian  line  east  and  west.  So  that  if  the  number 
of  the  township  is  ^ren  and  you  know  the  location  of 
the  base  line,  the  location  of  the  township  may  easily  be 
found. 

After  the  territory  has  been  surveyed  into  townships 
six  miles  square,  each  township  is  subdivided  into  sec- 
tions containing  six  hundred  and  forty  acres;  these  sec- 
tions are  numbered  consecutively  from  one  to  thirty-six, 
commencing  in  the  northeast  corner  of  the  township 
and  numbering  back  and  forth  so  that  number  seven 
falls  under  number  six,  and  number  twelve  under  num- 
ber one,  and  so  on,  number  thirty-six  falling  in  the  south 
east  comer  of  the  township. 

The  sections  are  again  divided  into  equal  parts  by 
running  lines  through  the  center  north  and  south  and 
east  and  west.  A  stone  or  other  monument  being  placed 
in  the  center  of  the  section  and  at  each  of  the  corners 
and  at  each  of  the  quarter  lines.  The  outside  lines  are 
called  section  lines,  and  tiie  cross  lines  are  designated 
quarter-section  lines.  These  are  the  only  lines  actually 
run  by  the  surveyors,  though  the  quarter  sections  may 
be  again  divided. 

When  a  plat  of  the  survey  is  made  in  the  Surveyor 
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General's  office,  eadi  quarter  section  is  again  divided 
into  four  equal  parts  by  drawing  lines  throu^  the  cen- 
ter north  and  south  and  east  and  west.  The  quarter 
sections,  containing  one  hundred  and  sixty  acres  eadi, 
are  designated  the  northeast  quarter,  the  southeast  quar- 
ter, the  northwest  quarter  and  the  southwest  quarter  of 
each  particular  section,  and  the  division  of  the  quarter 
sections  are  likewise  designated  as  such  parts  of  the 
quarter  section.  So  that  the  full  description  of  a  forty- 
acre  strip  mi^t  be,  for  example,  "The  Xortheast  Quar- 
ter of  the  Northeast  Quarter  of  Section  1,  Township  5 
North,  Range  1  East  of  Uie  Third  Principal  Merid- 


'When  the  survey  of  the  public  landa  was  made,  if  the  land 
was  open  prairie  the  sections  vould,  of  ooune,  be  full  ones. 
If  the  lines  run  into  a  lake,  the  township  lines  would  he  mn 
up  to  the  lake  and  then  meandered  along  the  shore.  As  a  result 
of  this  there  would  be  fractional  portions  of  sections  on  both 
sides  of  the  lake.  These  fractional  sections  are  surveyed  and 
sold  as  BO  many  acres  of  hard  land,  and  do  part  of  the  water 
is  included.  A  rule  of  the  General  liand  Office  requires  that  in 
case  any  quarter  section  contains  less  than  160  acres  it  shall 
be  sold  as  an  entire  parcel.  If  it  contains  more  than  160  acres 
it  shall  be  subdivided  into  parcels,  and  so  offered  for  sale.  When 
a  quarter  is  less  than  160  acres  a  portion  of  another  quarter 
may  be  included  in  the  survey.  Thus  if  a  meandered  lake  di- 
vides a  section  so  that  a  portion  of  the  S.  W.  quarter  is  leas 
than  160  acres,  the  surrey  may  include  a  portion  of  the  S.  E. 
quarter. 

If  a  stream  is  not  meandered  the  bed  is  treated  as  so  much 
hard  land  and  does  not  affect  the  survey.  70  Mich.  65iE;  67 
Mich.  841 ;  S  How.  650;  20  How.  372. 

When  land  is  sold  by  the  govemmmt  the  land  being  desig- 
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Sec.  1580.  SAME  SUBJECT— RIGHTS  OF 
RIPARIAN  OWNERS.— When  the  government 
sells  land  bordering  on  a  river,  or  fresh  water  stream, 

ttated  aa  the  "west  half"  or  tlie  "north  hair'  of  a  section  or 
quarter  section,  then  the  parcel  west  or  north  of  the  center  line 
is  conveyed  without  reference  to  whether  it  contains  one-half  the 
land  in  the  section  or  not.  It  may  contain  two-thirds  of  the 
land  in  the  section  or  less  than  one-third,  the  grantee  takes  all 
the  land  on  the  designated  side  of  the  center  line  as  run  by  the 
surveyors,  be  the  same  more  or  less. 

But  if  the  deed  is  between  private  persons  and  describes  the 
land  as  the  north  or  south  half  without  reference  to  the  Gov- 
emment  survey,  the  line  dividing  the  parcel  into  equal  parts 
would  be  the  boundary  line.  70  Mich.  S&i;  67  Mich.  241; 
8  How.  6fiO;  80  How.  872;  127  Mich.  41. 

In  running  lines  north  and  south  the  lines  approach  each 
other  towards  the  north  on  account  of  the  earth  being  round. 
Hence  in  measuring  a  township  six  miles  on  the  south  bound- 
ary and  running  directly  north  the  northern  boundary  will  be 
shorter.  The  result  is  that  the  sections  in  a  township  cannot 
be  exactly  a  mile  square,  and  do  not  all  contain  640  acres. 
The  question  then  arises  as  to  where  these  fractional  sections 
fall.  In  correcting  the  errors  thus  caused  nurober  S6  is  made 
a  fuD  section,  and  all  others  are  until  the  west  boundary  line 
of  the  township  is  reached;  and  the  sections  on  the  west  bound- 
ary are  larger  or  smaller  in  their  dimaisions  to  make  up  the 
difference.  In  like  manner  all  the  difference  in  the  north  and 
south  dimensions  is  corrected  in  the  northern  line  of  the  sectims, 
So  that  almost  every  section  on  the  west  and  north  of  the  town- 
ships in  a  government  survey  is  fractional  section,  and  the 
fraction  is  made  to  fall  on  the  north  or  west  side  of  the  subdi- 
vision. That  is,  the  surveyor  commences  on  the  southeast  comer 
and  makes  the  shortage  or  surplus  to  fall  on  the  north  or  west 
tier  of  sections,  so  that  all  sections  are  full  except  on  the  north 
and  west  sides  of  the  township. 
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the  several  riparian  owners  have  a  ri^t  to  use  the  water 
in  common  for  all  ordinary  purposes.  If  it  is  a  lake  or 
stream  of  considerable  size  and  irregular  shape  the  ri^t 
to  use  any  particular  portion  of  the  water  for  a  special 
purpose,  as  cutting  ice,  will  have  to  be  fixed  and  deter- 
mined by  a  partition  suit  in  equity.  In  ordinary  cases 
where  the  lake  or  stream  is  small,  each  riparian  owner 
has  the  right  to  cut  ice  on  that  portion  of  the  water 
bounded  by  the  center  line  of  the  water  and  a  line  drawn 
from  the  point  where  the  boundary  line  of  his  land 
touches  the  water  at  right  angles  with  the  center  line, 
or  within  the  section  lines  projected  into  the  lake.* 

Sec.  1581.  SAI.E  OF  PUBLIC  LANDS.— 'Hie 
public  lands  are  divided  into  land  districts  and  in  each 

•62  Mich.  614;  102  Mich.  227;  140  U.  S.  191;  118  Mich. 
126;  184  N.  Y.  805;  18  L.  R.  A.  696. 

This  general  survey  of  the  goTemmeDt  laods  was  not  adopted 
by  a  number  of  States,  the  lands  simply  being  sold  as  so  many 
acres  in  the  unsurvejed  portion  of  the  government  territory,  and 
then  a  surveyor  was  allowed  to  go  and  locate  that  numher  of 
acres;  as  a  result  the  various  lines  frequently  overlapped  me 
another  and  created  many  disputes  as  to  boundaries.  16  S.  W. 
Rep.  7*7. 

The  land  dqiartment  of  the  government  was  first  established 
in  1812.  At  first  it  was  under  the  supervision  of  the  Treasury 
Department,  but  was  later  transferred  to  the  Department  of  the 
Interior,  where  it  has  since  remained.  The  head  of  the  depart- 
ment is  caQed  the  Commissioner  of  the  General  Land  OfGce,  who 
acts  under  the  direction  of  the  Secretary  of  the  Interior.  Tta 
government  lands  are  divided  into  convenient  land  districts,  in 
each  of  which  a  government  land  office  is  established,  wbi<^ 
are  consolidated  as  the  public  lands  are  disposed  of. 
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of  these  a  public  land  office  is  established.  The  offi- 
cers of  the  land  office  are  a  Register  and  Receiver.  The 
lands  must  first  be  offered  at  public  sale,  and  sold  to  the 
highest  bidder,  provided  the  bid  is  equal  to  the  minimum 
price  fixed  by  the  government  The  original  price  was 
$1.25  an  acre,  except  where  land  bordering  on  railroads 
was  offered  for  sale.  On  the  purchase  of  one  of  these 
parcels  of  land  the  price  is  paid  to  the  Receiver  of  the 
local  land  office  who  issues  a  certificate  of  purchase. 
This  certificate  entitles  the  purchaser  to  a  deed  or  pat- 
ent to  the  land  from  the  government,  but  it  is  first  sent 
on  to  the  general  office  at  Washington,  where  the  records 
are  examined  to  ascertain  if  any  mistake  has  been  made. 
If  no  errors  are  detected  a  deed  or  patent  is  issued 
signed  by  the  President  and  the  Register  of  the  Land 
Office,  and  is  recorded  at  Washington  and  is  then  sent 
to  the  local  land  office  to  be  there  placed  on  file.  This 
deed  from  the  Government  is  called  a  patent,  this  being 
the  term  used  by  the  English  government  for  grants  of 
land  made  by  the  crown  to  private  individuals. 

The  title  to  the  land  purchased  does  not  vest  in  the 
piurhaser  until  the  patent  has  been  recorded.  In  tiiis 
a  patent  differs  from  a  deed,  as  delivery  is  essential  to 
passing  title  by  deed,  but  recording  of  the  patent  is 
sufficient  to  pass  title  by  patent.* 

Sec.  1582.  SAME  SUBJECT— GOVERNMEN- 
TAL GRANTS  FOR  EDUCATIONAL  PUR- 
POSES.—The  United  States  Government  has  made 
various  grants  to  the  various  States  of  public  lands  for 

•10«  U.  S.  878. 
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educational  and  otber  purposes.  Thus,  in  the  Xortlt 
West  Territory  the  sixteenth  section  in  every  township 
was  given  for  educational  purposes.  Grants  have  like- 
wise been  made  for  the  benefit  of  Universities  and  Col- 
leges. And  sometimes  the  States  have  been  given  large 
tracts  of  swamp  land  in  order  to  have  them  drained  and 
made  usable. 

So,  in  the  various  purchases  made  by  tfae  United 
States,  as  Florida  from  Spain,  Louisiana  from  France, 
and  ihe  recent  acquisition  of  Porto  Rico  and  the  Philip- 
pine Islands,  the  treaties  made,  provided  that  the  ri^^ts 
of  the  private  owners  of  the  property  in  the  territory 
acquired  should  be  respected  and  confirmed  by  the 
United  States. 


Digi-jzedbyGoOgiC 


CHAPTER  XIV. 

COTENANTO!  OF  TITLE. 

Sec.  1588.     MEANING   OF   COVENANTS.— 

Corenants,  or  covenants  of  title  have  nothing  to  do  with 
title  so  far  as  the  conveying  or  withholding  of  title  is 
concerned.  Though  it  is  a  matter  of  common  belief  that ' 
a  warranty  deed  with  full  covenants  of  title  conveys  a 
better  title  than  a  quit  claim  deed.  As  a  matter  of  fact, 
in  either  case  the  grantor  simply  conveys  the  title  which 
he  has,  and  if  he  has  no  title  it  makes  no  difference 
whether  he  warrants  it  or  not,  none  passes  by  the  con- 
veyance. So  that  covenants  in  a  deed  have  nothing  to 
do  with  the  effect  of  tiie  deed  upon  the  title  immediately. 
They  may  indirectly,  because  if  a  warranty  deed  is  given 
and  the  grantor  afterwards  acquires  a  good  title,  the 
warranty  deed  estops  him  from  claiming  any  title  under 
the  new  title  he  has  acquired.  But  the  real  value  of 
'  covenants  of  title,  as  contained  in  a  warranty  deed  is 
that  the  grantee  may  have  a  ri^^t  of  action  against  the 
grantor  if  the  title  fails. 

The  usual  covenants  in  a  deed  are:  1.  Covenant  of 
seizin.  2.  Covenant  of  the  right  to  convey.  8.  Cove- 
nant against  incumbrance.  4.  Covenant  of  quiet  en-  . 
joyment.  5.  Covenant  of  further  assurance.  6.  Cove- 
nant of  warranty.  This  covenant  of  warranty  is  simply 
one  of  the  covenants,  and  a  warranty  deed  may  be  con- 
147 
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fined  to  this  one  covenant,  or  it  may  contain  all  the 
other  covenants. 

Sec.  1584.  TITLE  DEFINED  AND  EX- 
PLAINED.—Title  is  defined  to  be  the  means  whereby 
the  owner  of  lands  comes  into  the  just  possession  of  his 
property.  A  perfect  title  requires  the  union  of  posses- 
sion and  the  right  to  the  thing  possessed.  At  the  com- 
mon law  the  lands  could  not  be  conveyed  unless  the 
grantor  was  in  possession  and  could  give  livery  of  seizin. 
It  was  against  public  policy  to  covenant  to  convey  or 
sell  lands  when  you  could  not  put  the  purchaser  in  pos- 
session, since  it  was  supposed  to  stir  up  litigation  and 
catise  a  multiplicity  of  suits.  The  primary  meaning  of 
seizin  is  possession  and  the  right  of  possession;  its  sec- 
ondary meaning  is  that  of  possession  alone. 

Sec.  1585.  THE  COVENANT  OF  SEIZIN,— 
In  a  number  of  the  States  it  is  held  that  the  covenant 
of  seizin  means  possession  only,  and  it  is  therefore  not 
broken  if  tiie  grantor  is  in  possession  and  delivers  such 
possession  to  the  grantee.*  So  that,  under  this  rule, 
if  the  grantor  is  in  possession  wrongfully  at  the  time  of 
the  making  of  tbe  deed,  there  wotild  be  no  hreadi  of  the 
covenant.  But  in  these  States  if  there  is  anything  in 
the  covemant  indicating  that  the  vendor  is  in  possession 
of  a  particular  title,  as  an  indefeasible  fee  simple,  then 
there  is  a  breadi  of  tiie  covenant  if  he  does  not  hold 
under  that  particular  title.t 

*4  Mass.  408;  69  Me.  510;  8  Ohio  510;  27  LL  229;  4  NA. 
188. 

fll  CuBh.  134. 
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But  in  most  of  the  States  the  courts  repudiate  the 
Massachusetts  rule,  and  hold  that  possession  alone  is 
not  sufficient  to  satisfy  this  covenant  of  seizin,  and  that 
it  means  a  covenant  of  title  as  weU  as  possession.  That 
is,  most  of  the  States  hold  that  a  covenant  of  seizin  im- 
ports that  the  grantor  is  not  only  in  possessicm,  but  has 
Ihe  rig^t  of  possession.t  In  such  States  the  covenant 
of  seizin  is  defined  to  be  an  assiirance  to  the  purchaser 
that  the  grantor  has  the  very  estate  in  quality  and  quan- 
tity T^ch  he  purports  to  convey,  following  the  English 
Tule.t  So  that  under  this  rule  the  covenant  is  broken  if 
the  grantor  has  merely  an  estate  tail,  or  there  is  an  out- 
standing estate  for  life  or  for  years.§ 

But  the  covenant  of  seizin  is  not  broken  by  the  exist- 
ence of  an  easement  which  does  not  afifect  the  seizin  of 
the  grantor,  such  as  a  pubUc  highway  or  execution  lien.1I 
The  covenant  is  broken,  if  at  all,  as  soon  as  the  deed 
is  given,  and  the  statute  of  limitation  governing  the 
right  of  action  for  the  breach  of  the  covenant  begins  to 
run  immediately.  And  the  suit  for  the  breach  must  be 
brought  with  the  time  fixed  by  the  statute  of  lunitation 
or  the  grantee  cannot  recover. 

teCoim.  878;3Vt.  408. 

ill  East  63S. 

§88  Vt  469;  28  Conn.  349;  Rawle,  Coy.  of  Title,  Sec.  69. 

1[16  Ind.  838.  When  the  covenant  is  as  to  wild  lands  the; 
are  construed  to  be  in  the  possession  of  the  person  holding  the 
government  title.  So  that  if  the  holder  of  such  title  covenants 
that  he  is  well  seized  of  the  lands,  it  is  sufficient  if  the  lands 
are  not  in  the  possesion  of  another,  and  he  has  constructiTe 
possession.    S8  Mich.  878;  6  HiU  699;  67  Mich.  219. 
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When  a  breach  of  this  covenant  occurs  and  an  action 
is  brought,  the  plaintiff  is  not  required  by  the  course  of 
the  conunon  law  to  aver  eviction  in  his  declaration,  or  to 
allege  any  special  damages,  nor  is  he  required  to  set  up 
any  particulars  of  the  paramount  title.  All  that  the 
plaintiff  need  do  is  to  negative  the  title  of  the  defendant. 
The  defoidant  must  plead  affirmatively  that  he  had  a 
good  title  and  support  such  plea  by  proof.  If  no  proof 
is  introduced  the  plaintiff  is  entitled  to  recover.  The 
reason  being  that  at  common  law  tiiere  was  no  registra- 
tion of  title  deeds,  and  the  evidence  of  title  were  the 
deeds  that  were  given  from  the  grantor  to  grantee,  and 
the  grantor  was  supposed  to  have  in  his  possession  at  the 
time  of  granting  the  land  all  the  evidence  of  title.  The 
grantee,  therefore,  if  in  doubt  as  to  his  title  can  bring 
suit  and  compel  the  grantor  to  show  that  the .  title 
granted  is  the  very  title  granted  in  the  deed.  The  bur- 
den being  upon  tiie  grantor,  or  defendant,  to  prove  af- 
firmatively that  the  deed  he  gave  was  a  good  and  suf- 
ficient deed  covering  the  very  title  which  it  purported  to 
convey.* 

But  this  rule  of  the  common  law  has  been  changed  by 
statute,  so  that  generally  it  is  necessary  in  drawing  a 
pleading  for  breach  of  the  covenant  of  seizin  to  set  forth 
affirmatively  In  what  manner  the  covenant  has  been 
broken. 

Sec.  1586.  THE  COVENANT  OF  THE 
RIGHT  TO  CONVEY.— The  covenant  of  seizin  in 
those  States  that  follow  the  rule  that  it  is  a  covenant  of 

•14  Johns.  318;  Se  lo.  168:  3^  Me.  375. 
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title  and  not  merely  of  possession,  is  equivalent  to  or 
synonymous  with  the  covenant  of  right  to  convey.  But 
where  seizin  means  possession  merely,  and  the  party 
covenants  that  he  has  a  right  to  convey,  it  is  interpreted 
that  in  addition  to  heing  in  possession  he  has  the  title.* 

The  covenant  of  rig^t  to  convey  is  broken,  if  at  all, 
as  soon  as  made,  and  is  governed  hy  the  same  rules  in 
regard  to  pleadings  and  damages  as  the  covenant  of 
seizin.f 

Sec  1587.  THE  COVENANT  AGAINST  IN- 
CUMBRANCES.— A  covenant  against  incumhrancea 
is  regarded  in  this  country  as  an  independent  covenant, 
and  is  usually  worded  as  follows:  "And  that  the  prem- 
ises are  free  and  clear  of  all  incumbrances  whatsoever." 
When  this  covenant  stands  alone  it  is  broken  as  soon  as 
made,  if  tiiere  exists  any  incumbrance  on  the  land. 

It  is  sometimes  coupled  with  the  covenant  for  quiet 
enjoyment,  and  as  the  covenant  for  quiet  enjoyment  is 
a  covenant  in  futuro,  when  the  two  are  thus  coupled,  it 
makes  of  the  covenant  against  incumbrances  a  contract 
in  futuro.J  The  time  of  the  breaking  of  the  covenant 
is  important  on  account  of  the  statute  of  limitation  be- 
ginning to  run  from  that  time.  So  that  if  the  covenant 
against  incumbrances  stands  alone,  it  is  broken  when 
the  deed  is  made  and  the  statute  begins  to  run  imme- 
diately, whidi  is  not  the  case  if  it  is  coupled  with  the 
covenant  of  quiet  enjoyment,  in  which  case  the  covenant 

•0  Best  &  Smith  S«5;  6  Best  &  Smith  766. 

fS  Foster  9S*. 

JRawle,  Cov.  of  Title,  Sec.  7174. 


DigizedbyGoOglC 


lt»  LAW  OF  REAL  PROPERXy. 

is  not  broken  until  the  quiet  enjoyment  is  disturbed, 
that  is,  until  an  action  is  brought  by  someone  to  oust  the 
party. 

Sec.  1588.  SAME  SUBJECT— MEANING  OF 
AN  INCUMBRANCE.— An  incumbrance  within  the 
meaning  of  liie  covenant  against  incumbrances,  has 
been  defined  to  be  any  right  to,  or  interest  in  the  land, 
that  may  subsist  in  any  third  person  to  the  diminu- 
tion of  the  value  of  the  land,  but  consistent  with  the 
passing  of  the  fee.  This  covers  not  only  mortgages, 
execution  levies  and  liens  upon  the  land,  but  also  every- 
thing in  the  way  of  easements,  and  the  like.  The  cove- 
nant in  effect  means  that  the  title  is  not  affected  by  any 
interest  which  any  third  person  possesses  which  may  in- 
terfere with  the  possession  and  enjoyment  of  the  prem- 
ises. I 

As  a  general  rule  any  lien  or  right  held  by  a  tbird 
person  which  aflfects  the  title  or  use  and  enjoyment  of 
the  premises  is  an  incumbrance  within  the  meaning  of 
the  covenant.  Thus  a  tax  lien,  or  a  restraint  upon  build- 
ing is  held  to  be  an  incumbrance.* 

Certain  incumbrances,  as  a  public  highway,  and  the 
like,  are  excluded  from  being  a  breach  of  the  covenant 
on  the  ground  that  they  were  not  intended  to  be  in- 
cluded within  the  covenant  by  either  party  at  the  time  of 
executing  the  deed.t 

$42  Mich.  90;  2  Greenleaf,  Et.  242. 
•133  Mass.  12;  48  N.  H.  476;  4  Biss.  409. 
115  Johns.  489;  118  Mass.  456;  82  Vt.  728;  34  Md.  1;  50 
Wis.  620. 
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Sec.  1589.  SAME  SUBJECT— EFFECT  OF 
BREACH  OF  COVENANT  AGAINST  INCUM- 
BRANCES.— A  covenant  against  incumbrances  stand- 
ing alone  is  broken  as  soon  as  the  deed  is  given,  if  at  all, 
but  since  it  is  treated  as  a  covenant  of  indemmty  by  tiie 
courts,  the  grantee  could  only  recover  actual  damages. 
That  is,  the  covenant  obligates  the  covenantor  that  he 
will  make  the  title  good,  and  he  must  reimburse  the 
grantee  for  what  he  has  been  compelled  to  pay  out  to 
satisfy  the  incumbrance.  If  the  grantee  brou^t  suit 
before  satisfying  the  incumbrance  he  could  only  recover 
nominal  damages,  since  he  had  suffered  no  actual  dam- 
ages as  yet.t  And  as  only  one  action  could  be  brought 
for  the  breach  of  the  covenant,  the  recovery  of  nominal 
damages  would  be  a  bar  to  another  suit  after  having 
discharged  the  incumbrance.  § 

Where  the  incumbrance  is  an  easement  the  covenantee 
will  be  entitled  to  recover  such  damages  as  are  the  prox- 
imate consequences  of  such  easement,  but  he  will  not  be 
entitled  to  recover  special  damages  arising  because  of 
some  particular  use  wfaidi  he  might  make  of  the  land. 
The  rule  of  recover  is  not  actual  damages,  but  rather 
the  difference  between  what  the  property  would  be 
worth  on  the  market  without  the  easement,  and  what 
it  is  worth  with  the  easement  as  it  exists.* 

If  the  incumbrance  be  an  unexpired  term  of  years, 
the  extent  of  that  term  or  the  interest  upon  the  purcfaaie 

{SO  Wis.  S41. 

§86  Me.  465;  87  Mo.  660. 

•89  la.  ieS6;  2  Allen  488. 
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money  for  ibe  tenu  is  the  measure  of  damages.  So  if 
the  rent  which  tiie  tenant  on  the  land  is  to  pay  amounts 
to  the  interest  on  the  purchase  price,  the  covenuitee  is 
entitled  to  the  rentals  and  could  recover  no  damages.  § 

Wha%  property  is  sold  subject  to  incumbrances,  sudi 
incumbrances  should  always  be  excepted  from  the  oper- 
ation of  the  coTenant.1I 

Sec  1540.  THE  COVENANT  FOB  QUIET 
ENJOYMENT.— This  is  a  covenant  or  assurance 
against  disturbances  consequ^it  from  a  defective  title. 
And  is  a  covenant  usually  found  in  short  leases.*  When 
this  covenant  is  broken  by  the  eviction  of  the  grantee  at 
the  instance  of  the  holder  of  the  paramount  title,  the 
grantee  is  entitled  to  recover,  in  a  number  of  States,  the 
value  of  the  premises  at  the  time  of  the  eviction.!  But 
the  overwhelming  weight  of  authority  in  other  States 
is  that  the  rule  of  damages  for  the  breach  of  this  cove- 
nant is  the  same  as  that  for  the  breach  of  the  covenant 
of  seizin,  and  that  is,  the  purchase  price  of  the  land,  and 
not  their  value  at  the  time  of  being  deprived  of  themt 

§7  H.  L.  638;  11  Ohio  ISO;  68  F&.  St.  400;  39  Calif.  360; 
13  Conn.  1«9;  ftSt  Wis.  608;  19  Mo.  430.  In  Michigan  a  cove- 
aant  against  incumbrances  is  broken  immediately  if  there  is  an 
incumbrance  against  the  land  which  can  be  then  discharged, 
but  if  the  incumbrance  cannot  be  immediately  discharged,  the 
statute  of  limitations  does  not  begin  to  run  until  the  incumbraDce 
can  be  discharged.     62  Mich.  687;  40  Mich.  4S. 

T[10  Conn.  428;  81  Mich.  88!l. 

•11  East  684 ;  74  Pa.  SL  4«9. 

tl4  Conn.  214;  1*  VL  887;  87  Me.  689. 

|41  N.  H.  S78;  S?  Pa.  St.  288;  48  Ark.  XX9;  SS  Mo.  166: 
18  Nev.  866;  1  Mont.  888;  6  Wheat  188. 
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In  case  of  a  breach  of  the  covenant  for  quiet  enjoy- 
ment in  a  lease,  it  was  first  held  that  the  measuure  of 
damages  was  the  amount  of  the  rent  pald.§  But  ^lis 
rule  has  been  so  far  modified  by  the  weight  of  authority 
that  the  tenant  is  permitted  to  show  the  value  of  the 
premises  at  the  time  of  the  breach,  and  can  reoover 
actual  damages-IF 

Sec.  1541.  THE  COVENANT  FOB  FUR- 
THER ASSURANCE.— The  word  assurance  is  the 
old  term  for  deed,  and  means  the  same  as  the  deed  or 
instrument  by  which  the  title  or  additional  claim  of  title 
is  transferred.  The  grantee  is  assured  by  this  covenant 
that  the  grantor  will  execute  any  additional  deed  which 
may  be  necessary  to  make  the  title  perfect.  So  that  if 
in  the  future  tiie  gr^itor  obtains  a  better  title  than  he 
had  at  the  time  of  conveying,  the  grantee  may  go  to 
him  and  secure  a  further  quit  claim  deed,  and  make  him 
pay  the  costs  of  any  proceeding  necessary  to  secure  such 
further  deed.* 

An  action  at  law  cannot  be  maintained  for  a  breach 
of  this  covenant  until  the  covenantor  has  been  requested 
to  make  such  further  assurance.  But  only  such  acts 
may  be  required  of  the  covenantor  under  this  covenant 
as  are  necessary,  practicablej  and  lawftdA  The  great 
advantage  of  this  covenant  is  that  it  gives  the  grantee 
the  power  to  enforce  specific  performance  of  the  trans- 

§11  Wend.  88;  11  O.  St.  ISO. 
fW  N.  Y.  167;  89  How.  Pr.  !B0. 
•M  Md.  ««?. 
fL.  R.  10  Ch.  App.  SI 


DigizedbyGoOglC 


1S6  LAW  OF  REAL  PROPERTY. 

fer  of  title,  where  the  grantor  has  subsequently  come 
into  possession  of  a  furUier  and  better  title4 

Sec.  1542.  THE  COVENANT  OF  WAKRAN- 
TY. — The  covenant  of  warranty  is  the  most  important 
in  a  deed  in  this  country.  This  sweeping  covenant  of 
general  warranty  includes  nearly  all  tiie  other  cove- 
nants. It  dates  back  to  feudal  times,  and  was  the  cove- 
nant 'which  enabled  the  tenant  in  tail  to  bar  the  entail 
by  a  common  recovery. 

This  covenant  as  usually  worded  is,  that  the  grantor 
warrants  and  defends  the  granted  premises  against  all 
daims  of  aU  persons  whatsoever.  It  is  more  than  a 
covenant  for  quiet  enjoyment,  being  a  covenant  to  de- 
fend both  the  possession  and  the  estate  granted  in  the 
land,  giving  the  grantee  a  right  to  call  upon  the  grantor 
to  make  such  defense  as  should  be  made  in  case  an  ad- 
verse title  is  set  up.* 

This  being  the  only  covenant  of  title  in  which  the 
grantee  can  call  upon  the  grantor  to  defend  tiie  title.t 

JS  Va.  3418. 

•40  Vt.  310. 

t24  Wis.  83;  1S4  Mass.  878;  108  Ind.  271;  48  m.  271. 
Thus  if  there  is  a  general  covenant  of  warranty  and  a  covenant 
against  incumbrances,  and  a  third  person  who  holds  a  mortgage 
upon  the  land  brings  a  foreclosure  suit  against  the  vendee  of 
the  land.  If  the  covenant  only  consisted  of  the  one  against 
incumbrances,  the  grantee  could  not  compel  the  grantor  to 
come  in  and  defend  the  foreclosure  suit.  And  if  the  suit  went 
against  the  grantee  he  would  have  to  pay  the  mortgage  and  then 
bring  an  action  on  the  covenant  against  incumbrance  to  recover 
the  amount  paid  out.    But  where  the  general  covenant  of  war- 
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Upon  due  notice  given  to  the  grantor,  when  a  general 
covenant  of  warranty  exists,  he  is  obliged  to  come  in 
and  defend  the  title,  or  judgment  may  be  taken  against 
faim.  This  notice  must  be  definite  and  unequivocal,  and 
expressly  require  the  covenantor  to  appear  and  defend.? 
And  by  statute  in  some  of  the  states  the  notice  is  re- 
quired to  be  given  in  writing.  § 

l^e  judgment  given  where  the  covenantor  has  been 
properly  notified  to  appear  and  defend  is  conclusive 
upon  him  since  he  thereby  becomes  either  actually  or 
constructively  a  party  to  the  suit.  The  general  rule  is 
that  the  judgment  of  a  court  does  not  bind  parties  who 
are  not  parties  to  the  action;  notice  to  the  covenantor 
must  be  given  to  bring  him  out  of  this  rule.  So  that  if 
he  is  not  properly  notified  the  judgment  is  not  binding 
upon  him.* 

But  where  the  covenantor  is  not  notified,  and  judg- 
ment is  taken  against  the  grantee  in  favor  of  an  ad- 
verse claimant,  the  grantee  may  then  bring  suit  upon 
the  covenant  of  warranty,  and  by  showing  that  the  title 
was  defective  recover  judgment  against  the  grantor  for 
breach  of  warranty.  The  only  difference  being  that  two 
suits  must  be  gone  through  with  in  this  case.t 

ranty  exists,  the  grantee  upon  giving  notice  to  the  grantor  may 
compel  him  to  come  in  and  defend  the  suit,  and  if  the  adreree 
claimant  prevails  and  gets  judgment,  that  judgment  is  condu- 
sive  against  the  vendor  bo  that  the  grantee  may  have  judgment 
against  him  for  the  value  of  the  premises. 

t&  Sarg.  &  Rawie  410;  6  Mo.  App.  688;  X*  Wis.  17. 

§38  Mich.  1S2;  16  Wend.  427. 

•11  AUen  870;  8  S.  fc  R.  410. 

fS  Ohio  158 ;  61  Bl.  873 ;  8  Term  Rep.  874. 
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Sec.  1548.  SAME  SUBJECT— GENERAL 
AND  SPECIAL  WARRANTIES.— The  covenant 
of  warranty  may  be  general^  as  against  the  whole  world ; 
or  tpedid,  against  particular  persons.  The  covenant  of 
warranty  may  be  limited  to  the  acts  of  the  grantor  him- 
self, or  otherwise  limited. 

Where  the  warranty  is  general  the  adverse  claim  must 
be  valid  and  not  a  fictitious  claim.  The  covenant  is  not 
that  no  adverse  claim  shall  arise,  but  that  the  title  is 
good,  tfaou^  he  is  obliged  to  defend  against  fictitious 
clainis.§ 

As  a  rule  the  covenantor  is  not  obliged  to  defend 
against  a  fictitious  title  unless:  1.  The  tortious  act  is 
done  by  the  covenantor  himself  or  at  his  instigation. 
2.  Or  where  the  coventmt  is  against  the  acts  of  some 
third  person  specifically.  8.  Or  the  covenant  is  against 
all  persons  claiming  or  pretending  to  claim  title.* 

The  covenant  of  warranty  does  not  extend  to  the  rig^ 
of  eminent  domain.  The  sovereign  power  has  always 
this  ri^t,  and  it  is  not  a  breach  of  any  warranty  for 
lands  to  be  taken  by  this  right.t  Nor  does  warranty 
extend  to  cover  any  otiier  lawful  act  of  the  general  pub- 
lic! 

§!(»  InA  443 ;  61  Wis.  101 ;  188  Mass.  59. 

•3  Cush.  826. 

t67  Dl.  609;  1£  WaU.  457;  lOS  Mobb.  19. 

]:38  Mo.  S06;  4  Douglass  364i.  The  Missouri  case  growing 
out  of  the  emancipaticxi  proclamation  which  freed  the  slaves, 
the  claim  being  that  it  was  a  breach  of  warranty,  where  a  slave 
had  been  sold  as  a  slave  for  life.  It  was  held  that  a  warranty 
did  not  extend  to  cover  any  lawful  exerdse  of  sovereignty. 
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Sec.  1544.  SAME  SUBJECT— WHAT  CON- 
STITUTES A  BREACH  OF  COVENANT  OF 
WARRANTY. — At  common  law  eviction  was  neces- 
sary to  a  breach  of  covenant  for  quiet  enjoyment.  An 
eviction  at  the  present  time  means  something  of  a  grave 
and  permanent  nature,  something  more  than  a  trespass. 
So  that  it  is  not  necessary  at  the  present  time  that  the 
vendee  should  be  dispossessed  by  the  holder  of  the  para- 
mount title.  If  such  an  adverse  claim  is  set  up  he  may 
surrender  possession  or  purchase  the  adverse  interest  and 
bring  suit  against  the  grantor  for  breadi  of  covenant. 
But  there  must  be  at  least  a  claim  of  right  of  possession 
by  the  adverse  holder,  who  must  demand  possession  and 
threaten  eviction.  Then,  if  he  has  a  good  title  the  ven- 
dee may  surrender  possession  and  look  to  his  warranty. 
But  unless  the  grantee  notify  the  warrantor  he  may 
have  the  burden  of  showing  that  such  adverse  claim  is 
genuine.* 

In  every  case  the  holder  of  the  adverse  title  must  as- 
sert it  in  a  hostUe  manner,  so  that  the  possession  is 
actually  put  in  jeopardy  by  the  hostile  movement  of  the 
adverse  claimant. 

There  may  be  a  constructive  eviction,  as  where  the 
land  granted  is  held  by  a  third  person,  claiming  ad- 
versely. In  such  a  case  the  covenantee  may  maintain 
his  action  on  the  warranty  immediately,  sbiee  he  is  out 
of  possession  and  cannot  regain  it  without  suit.t    But 

•4  Mass.  360;  83  Ind.  546;  32  la.  76;  3  Dana  (Ej.)  164; 
17  ni.  190. 

tSl  Minn.  368;  48  Mo.  250;  45  K.  Y.  499. 
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if  the  lands  are  wild  lands,  which  are  presumed  to  be  in 
the  possession  of  the  person  who  holds  a  valid  title  to 
them,  yet  if  some  third  person  claims  such  title  to  the 
lands  it  is  not  sufficient  to  constitute  a  breach  of  the 
vrarranty  before  eviction  is  attempted4 

The  adverse  claim  of  a  third  person  by  reason  of 
which  the  grantee  cannot  obtain  possession  must  be  un- 
der a  claim  of  title,  and  not  merely  adversdy,  as  simply 
because  he  is  in  possession.§ 

Sec.  1545.  SAME  SUBJECT— WHOM  THE 
COVENANT  BENEFITS.— The  question  arises  as 
to  who  may  take  advantage  of  the  covenants  of  title. 
The  first  grantee  may,  of  course,  take  advantage  of 
than.  When  he  sells  the  land,  what  is  the  effect  of  the 
previous  covenant?  If  the  covenant  is  purely  personal 
it  does  not  run  with  the  land,  or  follow  the  land  to  suc- 
cessive purchasers,  and  therefore  cannot  be  enforced  by 
subsequent  purchasers. 

Coventuits  are  said  to  run  imtk  the  land  when  the  pur- 
pose is  to  give  future  protection  to  ihe  title  conveyed; 
and  not  to  run  with  the  land,  when  their  whole  force  is 
spait  in  giving  assurance  against  something  which  im- 
mediately affects  the  title  and  causes  the  person  dam- 
age; that  is,  present  damage.* 

Where  the  covenant  runs  with  the  land,  the  owner  for 
the  time  being  is  entitled  to  the  benefits  of  such  war- 

tse  Mich.  873;  54  Miss.  460;  11  N.  H.  74;  5  HOI  599. 
§8  ID.  183. 
•4S  Mich.  90. 
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ranty.  The  covenant  passing  along  with  the  laid  for 
the  benefit  of  any  subsequent  purchaser. 

Covenants  for  quiet  enjoyment,  warranty,  and  for 
further  assurance  run  with  the  land.  While  covenants 
of  seizin,  ri^t  to  convey,  and  against  incumbrances  do 
not  run  vrith  the  land. 

Aside  from  the  right  of  action  for  breach  of  cove- 
nant, the  grantee  has  vested  in  him  any  after  acquired 
interest  of  the  grantor  by  reason  of  the  doctrine  of 
eHoppel.  The  grantor  is  estopped  from  setting  up  a 
superior  title  if  he  has  not  done  so  \riien  it  was  bis  duty 
to  do  so,  and  his  subsequent  claim  would  be  a  breach  of 
duty,  so  he  is  held  bound  by  the  title  whidi  he  has  pre- 
viously affirmed.* 

•68  N.  C.  85;  15  Minn.  68;  SO  Me.  362.  If  the  gnmtor  can 
bay  up  an  outstanding  daim,  the  doctrine  of  estoppel  passes 
the  title  to  the  grantee  so  as  to  defeat  an  action  for  breach  of 
covenant. 
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BBCOBDINa  OF  DEEOB  AND  MORTOAOES. 

Sec.  1646.  RECORDING  LAWS  PURELY 
STATUTORY.— In  all  of  the  States  there  are  statu- 
tory proTisions  for  the  recording  of  deeds  and  mort- 
gages and  aU  other  proceedings  and  instruments  af- 
fecting the  title  to  real  estate.  These  statutes  are  purely 
local,  but  are  substantially  uniform  in  the  Tarious 
States. 

The  object  of  these  laws  is  to  give  the  public  notice 
of  the  condition  of  the  title  to  lands,  and  the  statutes 
niiich  provide  for  recording  declare  that  the  recording 
shall  be  notice  to  everyone  of  all  facts  therein  contained, 
and  also  that  any  deed  or  mortgage  or  oliier  instrument 
affecting  title  to  land,  which  has  not  been  recorded  as 
required  by  these  statutes,  shall  be  void  as  to  a  subse-' 
quent  purchaser  or  incumbrancer  in  good  faith  and  for 
a  valuable  consideration.  In  most  of  the  states  actual 
notice  of  the  existence  of  a  deed  or  mortgage  is  just  as 
good  as  the  constructive  notice  which  arise  from  the 
proper  recording  of  the  instrument.* 

Sec.  1647.  RECORDS  WHERE  KEPT  AND 
HOW  ENTERED.— These  records  affecting  title  to 
lands  are  usually  required  to  be  kept  at  the  county  seat 
of  the  various  counties  in  ihe  State,  and  separate  books 

•Rev.  Stat.  Ohio,  Sec.  4143;  35  0.  S.  414. 
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are  kept  for  deeds,  mortgages  and  other  instruments, 
as  leases,  execution  levies,  land  contracts,  and  the  like. 
The  statutes  also  provide  that  separate  books  be  kept 
for  the  entry  of  deeds  and  mortgages  for  record  before 
they  are  actually  recorded,  and  they  are  effective  from 
the  moment  of  such  entry  for  record.  The  entry  book 
being  a  mere  memorandum  of  the  names  of  the  parties, 
grantee  and  grantor,  and  tiiat  the  instrument  has  been 
left  for  record,  it  is  later  copied  at  length  in  the  regular 
record  book  of  deeds  or  mortgages.  The  entry  books 
show  the  day.  hour  and  minute  at  which  tiie  instrument 
was  left  for  record,  the  names  of  the  grantor  and 
grantee,  the  town,  city  or  village,  where  the  lands  con- 
ve3red  are  situated,  as  well  as  a  sufficient  description  of 
fhe  lands  as  to  enable  any  one  to  locate  them.:  The  deed 
or  mortgage  is  then  regarded  as  recorded,  giving  pub- 
lic notice  to  aU  of  its  contents,  from  the  moment  of  this 
entry  for  record,  or  of  its  being  left  for  record  with  the 
Register  or  Recorder  for  entry.* 

It  is  held  that  the  entry  in  the  preliminary  register 
book  of  the  names  of  the  grantor  and  grantee  and  other 
facts  necessary  to  be  therein  stated,  will  cure  an  omis- 
sion of  these  facts  when  tiie  deed  or  mortgage  is  re- 
corded at  length,  as  the  abstractor  is  presumed  to  look 
at  the  entry  book  T^en  the  names  are  omitted  in  the 
record.! 

•Rev.  Stat.  Ohio  41S8. 

t44  Mich.  126;  14  Mich.  S61.  The  icgiitcr  is  obliged  to 
nmply  record  what  is  on  the  face  of  the  imtnnsent,  nothing 
die,  so  that  where  tiiere  b  no  seal  to  the  inBtnimeat  Mid  the 
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Sec.  1648.  EFFECT  OF  MISTAKE  IN  REC- 
ORD.— A  subsequent  purdhaser  of  land  has  the  right 
to  rely  upcm  the  records  as  lowing  the  exact  facts,  un- 
less he  has  received  actual  notice  that  the  record  is  in- 
correct. In  some  states  the  person  or  persons  procur- 
ing an  instrument  to  be  recorded  are  held  responsible 
for  all  errors  in  the  record,  on  the  principle  that  the  re- 
cording officer  acts  as  an  agent  of  such  person  or  per- 
sons.* But  this  rule  does  not  prevail  in  other  States, 
where  it  is  held  that  the  Register  or  Recorder  is  a  pub- 
lic officer  and  not  the  agent  of  any  individual  having  an 
instrument  reeorded.t 

The  purchaser  is  not  charged  with  the  contents  of  the 
deed  or  mortgage  further  than  such  contents  are  con- 
tained in  the  record.  Thus  it  has  been  hdd  that  when  a 
mortgage  was  recorded  for  less  than  its  actual  value,  it 
was  only  notice  to  the  amount  stated  in  the  record.} 
And  where  the  record  omitted  the  name  of  one  of  the 
subscribing  witnesses,  the  record  was  held  to  be  no  no- 
tice at  all,  because  without  the  witnesses  required  by  the 
statute  the  instrument  was  not  entitled  to  record,  and  if 

statute  requires  one,  the  instrument  is  not  entitled  to  record, 
and  a  memorandum  that  there  was  no  seal  on  the  recording  of 
the  instrument  would  not  aid  the  instrument.  The  record  im- 
plies a  seal  as  the  instrument  is  not  entitled  to  record  where  it 
is  absent.  It  should  be  indicated  in  the  record  with  a  scroU. 
128  Midi.  16a. 

n9  Mich.  162. 

tl9  HI.  486;  S6  Ala.  SS;  1  A.  K.  Marshall  (Kj.)  306. 

tl  J«ki8.  !t88. 
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not  raititled  to  record  the  defective  record  was  not  a  suf- 
ficient notice.* 

In  some  states  a  diffo-ent  rule  prevails  and  it  is  held 
that  when  a  valid  instrument  is  left  for  record,  and  the 
person  leaving  ibe  instnmient  has  complied  with  all  the 
requirements  of  the  statute,  and  by  reason  of  an  error 
of  the  recording  officer  the  instrument  as  recorded  is 
defective,  the  error  thus  made  will  not  be  chargeable 
to  the  person  having  the  instrument  recorded,  and  he 
is  entitled  to  have  the  instrument  give  notice  as  it  act- 
ually is  and  not  according  to  the  defective  record-t 

Where  the  statute  prescribed  what  formalities  are 
necessary  to  the  execution  of  a  deed,  as  two  witnesses 
xmder  seal  and  the  Uke,  a  failure  to  observe  these  re- 
quirements make  the  instrument  incapable  of  being  re- 
corded, and  though  recorded  in  fact  it  gives  no  notice 
to  the  public.  The  reason  is  liiat  the  provision  for  this 
constructive  notice  is  purely  statutory,  and  unless  the 
requirements  are  observed  the  instrument  not  being  en- 
titled to  record  can  give  no  notice. 

The  object  of  recording  laws  is  to  give  the  public  no- 
tice of  tlie  title  to  land  within  the  jurisdiction  covered 
by  the  recording  office.  But  it  is  not  made  exclusive 
notice  so  that  actual  notice  may  not  be  shown.  A  pur- 
chaser having  no  other  notice  than  that  of  the  record  is 
entitled  to  rely  upon  it,  if  the  instrument  was  entitled  to 
record,  as  the  statutes  dedare  that  every  conveyance  of 
real  estate  hereafter  made  which  shall  not  be  recorded 

*6  Minn.  SXS;  IS  Mich.  867;  6  McLean  15;  14  Midi.  S61. 
tl9  HI.  486;  86  Ala.  SS;  1  Manhal  (Ej.)  126. 
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shall  be  consideTed  void  or  fraudulent  against  any  sub- 
sequent purchaser  in  good  faith  and  for  a  valuable  con- 
sideration whose  conveyance  shall  be  first  recorded.* 

Sec  1549.  PROOF  OF  TITLE  FROM  REC- 
ORDS.— Title  to  land  may  be  proven  from  the  records 
in  two  ways:  1.  The  records  themselves  may  be 
brou£^t  into  court  and  introduced  in  evidence,  which  is 
the  usual  way  where  the  records  are  of  easy  access.  2. 
By  a  certified  copy  of  tiie  records,  whidi  may  be«intro- 
duced  with  the  same  effect  as  the  originals.  But  if  any 
of  the  records  are  of  instruments  which  are  not  so  exe- 
cuted as  to  be  entitled  to  record,  they  cannot  be  admit- 
ted and  have  no  effect,  so  that  the  diain  of  title  would 
fail,  as  where  the  instrument  has  no  seal,  and  one  is  re- 
quired by  tlie  statutes. 

Sec.  1550.  SUBSEQUENT  PURCHASERS' 
RIGHTS. — The  recording  laws  being  for  tiie  protec- 
tion of  subsequent  purchasers,  by  providing  a  method 
by  whidi  any  one  may  ascertain  the  true  state  of  the 
title  to  any  parcel  of  land,  it  is  always  hdd,  that  the 
holder  of  a  prior  unrecorded  deed  is  defeated  by  the 
holder  of  a  later  deed  procured  in  good  faith  and  caused 
to  be  recorded  before  that  of  the  other.  But  sudi  sub- 
sequent purchaser  in  order  to  be  protected  must  not  only 
have  no  notice  by  virtue  of  the  records,  but  must  also 
be  a  bona  fide  purdiaser  for  a  valuable  consideration, 
and  without  actual  notice  of  the  prior  deed.    The  party 

•4S  Mich.  ITS;  47  Mich.  105. 
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relying  on  the  older  deed  must  show  that  the  subsequent 
purchaser  had  actual  notice  of  his  claim.* 

Sec.  1551.  A  MORTGAGEE  IS  REGARDED 
AS  A  PURCHASER  UNDER  THE  RECORD- 
ING LAWS. — ^Within  the  meaning  of  all  recording 
laws  a  mortgagee,  or  conditional  owner,  is  regarded  as  a 
purchaser.  At  the  common  law  a  mortgagee  was  the 
owner  of  a  conditional  estate,  that  is,  one  liable  to  be  de- 
feated upon  the  happening  of  the  event,  or  payment  of 
the  sum  designated  prior  to  the  day  fixed.  At  the  pres- 
ent time  the  title  to  the  mortgaged  premises  does  not 
pass  to  the  mortgagee  by  virtue  of  the  mortgage  deed, 
the  mortgagee  having  simply  a  lien  upon  the  land  to 
satisfy  or  secure  his  loan.  But,  nevertheless,  within  the 
meaning  of  iht  recording  laws  the  mortgagee  is  re- 
garded as  a  purchaser,  and, has  the  same  ri^ts  as 
against  subsequent  putrchaser  as  a  grantee  in  a  deed 
would  have.  In  this  regard  some  distinction  is  made  be- 
tween a  mortgage  given  to  secure  a  pre-existing  debt, 
and  one  in  which  the  consideration  has  been  given  at  the 
time  of  the  execution  of  the  mortgage;  the  former  not 
being  regarded  as  a  mortgage  for  value  within  the  re- 
cording acts,  while  the  latter  is.f 

Where  a  mortgage  is  given  and  part  of  the  money 
wiudi  it  secures  has  been  advanced  to  the  mortgagor 

•!»  Mich.  410;  47  Mich.  lOS;  S6  Mich.  S6d;  69  Mich.  690; 
1  Walker  Cb.  263.  Notice  to  the  agent  is  held  to  be  notice 
to  the  principal  in  such  caaea.    iSt  Mich.  268. 

126  N.  J.  Eq.  445;  65  N.  Y.  167;  SS  111.  579;  48  Min.  268; 
86  Mich.  410. 
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on  the  presumption  that  the  title  is  all  right,  and  be- 
fore the  rest  is  paid,  the  mortgagee  receives  notice  of 
a  prior  title — ^he  is  not  justified  in  making  any  further 
payments  to  the  mortgagor;  and  if  he  does  so  his  mori> 
gage  as  to  sudi  further  payments  will  be  regarded  as 
subsidiary  to  the  title  of  whidi  he  has  received  notice.* 

•24  Mich.  860;  14  Blicb.  164;  68  N.  Y.  136. 
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CHAPTER  XVI. 

OF  ABSTRACTS  OF  TITXJB. 

Sec.  1552.  IMPORTANCE  OF  SUBJECT.— 
One  of  tiie  most  important  duties  an  attomey-at-law 
is  called  upon  to  perform  is  that  of  giving  an  opinion 
upon  the  title  to  real  property.  To  be  in  a  position  to 
pass  upon  titles  the  lawyer  should  be  familiar  with  both 
the  common  law  and  statute  law  as  regards  real  estate, 
and  especially  that  branch  of  tiie  law  whidi  refers  to  the 
execution  and  recording  of  deeds  and  mortgages  and 
otiier  instruments  affecting  title  or  constituting  liens 
thereon.  WhHe  tiie  statutes  regarding  the  execution 
and  recording  of  conveyances  are  very  similar  in  the 
various  States,  they  are  not  uniform. 

Sec.  1568.  ABSTRACT  OFFICES.— In  all  the 
older  settled  portions  of  our  country,  and  in  the  coun- 
ties having  a  large  population,  the  records  have  become 
so  voluminous,  that  individwds  or  corporations  have 
established  what  are  known  as  Abstract  Offices,  wfaic^ 
undertake,  for  remuneration,  to  ftumish  abstracts  of  title 
to  real  estate  in  the  jurisdiction.  In  some  cases  these 
abstracts  of  title  are  guaranteed  by  the  person  or  com- 
pany making  them,  and  in  the  large  cities  this  class  of 
work  is  done  almost  solely  by  the  large  corporations* 
who  guarantee  the  abstracts  they  furnish.  The  value 
of  such  abstracts  depend  wholly  upon  the  care  with 
169 
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idiich  tliey  are  mode.  And,  as  a  general  rule  they  are 
unreliable,  because  they  are  not  fuU  and  complete 
enou^.  They  are  of  assistance  in  examining  the  title 
by  one  who  desires  to  go  to  the  original  records.  When 
such  an  abstract  is  given  an  attorney  to  base  his  opinion 
of  the  title  to  the  land  tiiereon,  he  should  state  that  the 
opinion  is  based  only  upon  the  conveyances  shown  in 
the  abstract.  If  the  dient  desires  a  correct  opinion,  the 
lawyer  should  use  the  abstract  simply  as  an  index  to 
the  records  to  be  examined,  and  frame  his  opinion  from 
a  careful  examination  of  the  original  records  and  upon 
the  legal  sufficiency  of  eadi  conveyance  therein. 

Sec.  1564.  METHOD  OF  EXAMINING  TI- 
TLE.— When  called  upon  to  investigate  the  validity  of 
a  title  it  is  always  advisable  to  procure  an  abstract  of 
the  titie  as  a  foundation  for  the  work.  Then  write  out 
carefully  a  description  of  the  property,  the  title  to  which 
is  in  question.  This  description  should  be  compared 
with  eadi  description  in  the  line  of  conveyances  to  ascer- 
tain if  the  land  is  included  therein.  If  it  is  a  description 
by  metes  and  bounds  a  diagram  of  the  property  showing 
the  direction  and  distance  of  each  line  will  be  helpful. 
The  descriptions  will  often  be  foimd  imperfect  and  im- 
possible ones,  and  incomplete  in  giving  all  the  boun- 
daries, and  these  defects  should  appear  in  the  abstract, 
and  be  rectified  if  possible. 

In  tracing  the  title  from  the  original  grant,  the  ab- 
stractor may  trace  the  title  from  the  original  grantor 
without  any  reference  to  any  incumbrances  placed  upon 
the  land  by  the  various  owners  while  in  their  possesion. 
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and  then  afterwards  make  an  independent  examination 
of  these  liens.  Or,  be  may  trace  boUi  the  title  and  the 
liens  thereon  at  the  same  time  from  the  original  grantor, 
step  by  step. 

When  an  undischarged  lien  is  discovered,  the  ques- 
tion arises  as  to  whether  or  not  it  may  be  outlawed.  If 
not,  it  is  a  doud  upon  the  titte. 

When  there  ii  an  uninterrupted  chain  of  title  from 
the  original  grantor  to  each  successive  grantee,  and  the 
title  has  been  transferred  inter  vivos  by  deed,  the  trac- 
ing of  the  title  is  very  simple.  But  this  is  not  usually 
the  case,  and  it  will  be  found  that  the  property  has  been 
sold  through  the  probate  court  or  on  execution  to  sat- 
isfy debts.  In  such  a  case  it  may  be  necessary  to  ex- 
amine into  the  jurisdiction  of  the  court,  and  the  pro- 
ceedings had,  to  ascertain  whether  they  are  regular  and 
in  accordance  with  law,  and  whether  the  sale  of  the 
property  was  regular  and  according  to  the  order  issued. 
While  the  middle  names  of  the  various  grantors  do  not 
matter,  yet  it  is  important  to  see  that  the  first  name  is 
the  same  as  that  of  the  party  to  whom  the  property  was 
deeded. 

The  abstractor  ^ould  examine  each  deed  to  ascer- 
tain if  it  has  been  properly  executed  and  acknowledged 
in  accordance  with  the  law  in  force  at  the  time  of  its 
execution,  which  may  involve  the  question  of  satisfying 
the  law  as  regards  revenue  stamps.  The  covenants  of 
the  deed  should  be  examined  also  to  ascertain  if  any 
easements  are  outstanding. 

As  to  the  dower  interest  of  the  husband  or  wife*  the 
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deed,  unless  executed  by  both  husband  and  wife,  may 
be  subject  to  an  outstanding  dower  interest  And  this 
is  so  though  the  acknowledgment  recites  that  the  grantor 
is  single,  since  such  a  recital  is  no  part  of  the  deed.  The 
abstractor  must  ascertain  whether  or  not  the  grantor 
was  single  at  the  time  or  not,  and  if  he  does  not  know» 
the  fact  should  be  so  stated  in  the  abstract. 

When  there  is  a  break  in  the  title  caused  by  the  death 
of  the  owner  and  the  sale  of  the  property,  or  its  distribu- 
tion under  the  laws  of  descent  to  the  heirs,  it  may  be 
necessary  to  examine  the  records  of  the  probate  court 
with  reference  to  the  number,  names  and  ages  of  ihe 
heirs,  vihere  the  owner  died  intestate.  Because  if  the 
owner  died  intestate  his  lands  are  divided  among  his 
heirs  according  to  the  provisions  of  the  statute,  each  in 
his  proportionate  share.  And  where  some  of  the  diil- 
dren  are  dead  and  left  issue,  the  issue  will  inherit  under 
the  statute.  Where  the  owner  leaves  a  will,  and  it  is 
not  contested,  tiie  land  passes  according  to  the  pro- 
visions  of  the  will. 

Where  the  property  of  an  intestate  owner  has  not 
been  sold  the  abstractor  will  often  find  tiiat  it  has  been 
partitioned,  in  a  legal  proceeding,  among  the  heirs. 
When  this  is  the  case  it  is  necessary  to  see  that  the 
proper  steps  have  been  taken,  and  that  the  property 
was  by  this  proceeding  given  to  the  person  through 
whom  the  title  comes.  But  aa  the  lands  of  a  deceased 
owner  pass  to  the  heirs  witliout  administration  or  oth^ 
proceeding,  it  may  be  sufficient  if  they  have  simply 
united  in  a  transfer  to  the  next  grantee. 
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Where  there  has  been  no  probate  proceedings,  then 
the  abstractor  must  ascertain  whether  or  not  there  has 
been  any  other  judicial  determination  as  to  the  num- 
ber of  heirs.  By  statute  persons  interested  in  the  land 
may  institute  proceedings  in  order  to  determine  who 
are  the  heirs  of  a  deceased  person  where  tiiere  is  any 
doubt  about  it.  In  all  such  cases  the  abstractor  should 
note  the  number  of  heirs  that  were  named,  and  state  that 
the  record  does  not  disdose  whether  there  are  any  more 
heirs  or  not. 

The  break  in  the  chain  of  title  may  be  occasioned 
by  a  foreclosure  of  a  mortgage,  in  which  ease  the  ab- 
stractor should  see  that  the  proceedings  complied  with 
the  statutes  governing  foreclosures,  as  to  advertising 
the  sale  and  the  like,  for  if  these  have  not  been  ccnn- 
plied  with,  the  sale  is  void,  and  no  title  passes  to  the 
purchaser,  unless  he  has  gone  into  possession  and  re- 
tained such  possession  the  statutory  period  to  obtain  title 
by  possession. 

In  case  there  has  been  a  foreclosure  in  equity,  the 
abstractor  ^ould  ascertain  whether  the  court  has  ac- 
quired jurisdiction  of  the  person  made  defendant,  for 
if  it  has  not  the  proceedings  are  void. 

So  in  all  cases  where  the  title  has  been  transferred  by 
an  attorney  in  fact,  it  should  be  seen  that  the  power 
of  attorney  has  been  properly  executed,  and  that  the 
attorney  in  fact  exercised  the  power  givoi,  and  no  other. 
Both  the  power  of  attorney  and  t^e  deed  should  be  re- 
corded. 

In  tradng  the  incumbrances  and  liens  placed  upon 
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tbe  title  by  the  various  owners,  the  abstractor  may  have 
more  difficulty  than  tracing  the  title  proper. 

If  there  is  a  mortgage  upon  the  land,  and  it  has  been 
paid,  it  should  be  discharged  of  record,  or  it  still  shows 
as  an  outstanding  obligation,  and  constitutes  a  cloud  on 
the  title.  It  will  be  found  that  a  great  number  of  mort- 
gages have  been  paid  and  satisfied  in  fact,  yet  have 
never  been  discharged  or  entered  on  the  record  as  satis- 
fied. Thus  a  party  owing  a  mortgage  will  pay  same 
and  neglect  to  hare  the  proper  entry  of  the  cancellation 
of  the  mortgage  put  upon  record.  Sudi  mortgages 
may  be  subsequently  discharged  by  the  mortgagee  en- 
tering upon  the  record  that  the  mortgage  is  discharged; 
or  the  mortgagee  may  execute  a  release  of  the  mortgage 
.  under  seal  and  have  it  recorded.  But  where  the  mort- 
gagee is  deceased  and  the  mortgage  with  the  satisfac- 
tion is  lost,  suit  to  remove  the  cloud  from  the  title  may 
be  necessary. 

Where  the  land  has  been  sold  under  an  execution,  it 
should  be  ascertained  from  the  records  whether  there 
has  been  a  valid  judgment  rendered,  for  without  this 
there  can  be  no  valid  executim  and  sale.  If  there  is  an 
execution  levy  it  must  be  enforced  in  most  States  within 
a  certain  number  of  years,  and  in  all  States  within  the 
life  of  the  judgment 

The  abstractor  is  also  required  to  ocamine  what  taxes 
have  been  assessed  against  the  land,  and  whether  there 
are  any  outstanding  tax  titles.  Also  ascertain  if  any 
special  assessments  or  taxes  have  been  levied  for  munici- 
pal purposes  if  the  land  is  situated  in  a  city  or  town. 
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Sec.  1BS8.  LIABILITY  OF  EXAMINER  OF 
TITLE. — One  who  makes  an  examination  of  titk  to 
land,  and  gives  a  certificate  as  to  i1^  is  not  an  insurer  of 
the  title;  hut  becomes  respons3>le  for  mistakes  made 
through  ignorance  or  want  of  care  and  legal  knowledge. 
The  general  rule  being,  that  one  who  holds  himself  out 
as  capable  of  doing  certain  work,  must  possess  the  abil- 
ity and  exercise  the  care  required,  and  is  responsible  for 
injury  suffered  by  reason  of  his  inability  to  do  so.* 

•70  HL  »68;  4  Mo.  App.  lOS. 
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BOOK  II. 

THE    PRINCIPLES   OF   PLEADING 

IN   CIVIL   ACTIONS   AT 

COMMON  LAW. 


CHAPTER  I. 

THE  SUBJECT  INTEODUCED, 

Sec.  1556.  IMPORTANCE  OF  THE  STUDY 
OF  THE  EARLY  ENGLISH  COMMON  LAW 
PLEADING. — ^While  the  early  a)mmon  law  system  is 
no  longer  in  use  in  an  unmodified  form,  yet  it  is  vitally 
connected  with  the  development  of  American  and  Eng- 
lish law  to-day,  and  its  study  must  ever  be  the  founda- 
tion of  a  legal  education.  The  remedial  law  of  Eng- 
land was  developed  and  enlarged  through  the  medium 
of  special  pleading,  so  that  the  advances  in  the  concep- 
tion of  rights  are  frequently  associated  with,  if  not  the 
direct  result  of  the  like  advances  in  the  forms  of  plead- 
ing. 

Again,  the  study  of  the  common  law  system  of  spe- 
cial pleading  is  not  only  essential  to  the  correct  under- 
standing of  the  historical  development  of  the  common 
law,  but  it  is  likewise  an  admirable  and  beneficial  aid 
in  intellectual  training.  It  is  said  that  no  one  can  be 
177 
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a  stroDg  lawyer  who  has  not,  in  addition  to  natural  or 
acquired  logic,  a  dear  knowledge  of  the  logic  of  the  law, 
and  special  pleading  is  regarded  as  the  logic  of  the  law.* 

So  issues  cannot  be  properly  presented  for  decision, 
either  by  court  or  jury,  unless,  in  the  first  place,  the  liti- 
gants through  their  counsel,  are  capable  of  clearly  con- 
ceiving the  proposition  of  fact  or  of  law  upon  which 
their  claims  rest.  There  must  be  a  lucid  and  concise  ex- 
pression of  those  propositions.  Such  expressions  must 
be  relevant,  and,  so  far  as  possible,  single.  After  the 
propositions  have  once  been  stated,  there  must  be  no 
departure  from  tiiem.  A  litigant  must  be  compelled  to 
pursue  a  definite  and  consistent  course  from  the  time  he 
comes  into  court  until  he  obtains  bis  judgment.  All  of 
this,  and  mudi  more,  the  litigant  or  his  counsel  acquires 
from  the  rules  and  principles  of  special  pleading,  devel- 
oped by  centuries  of  experience  in  tiie  trial  of  causes  at 
the  onnmon  law.  Under  modem  code  pleading  the  ten- 
dency is  away  from  special  pleading,  but  the  rules  there 
devised  for  the  development  of  a  single  and  plain  issue 
of  law  or  fact  must  ever  be  regarded.  And  irfiile  the 
mistake  of  the  pleader  may  now  be  easily  remedied  by 
amendment,  and  the  consequences  of  the  mistake  are 
not  so  serious  as  at  common  law,  yet  it  behooves  the 
pleader  to  be  familiar  with  tiie  rules  of  pleading  for  his 
reputation's  sake. 

See.  1557.  OF  REMEDIES  AND  THEIR  AP- 
PLICATION.—The  vital  principle  of  all  systems  of 

•Perry*B  Conuncm  Law  Pleading  8-4. 
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laws  is  that  a  remedy  must  be  given  for  every  violation 
of  rigtil.  But  it  is  only  for  the  violation  of  a  legal  right 
that  a  remedy  or  remedies  are  given.  One  may  suffer 
great  loss,  or  moral  injury,  and  yet  have  no  legal  ri^t 
violated  for  which  he  could  have  relief  or  vindication 
In  such  cases  it  is  said  to  be  damnum  absque  injuria,  and 
before  any  remedy  will  exist  resort  must  be  had  to  legis- 
lation to  cover  the  particular  case,  and  when  they  sanc- 
tion the  right,  they  do  so  by  providing  a  remedy  for  its 
infringement. 

In  a  state  of  nature,  ^ere  neither  rights  or  reme- 
dies are  recognized,  that  is,  rights  and  remedies  as  en- 
forced by  law,  each  individual  would  undertake  to  re- 
dress his  own  wrongs  and  protect  his  rights.  This 
metiiod  of  redress  by  the  individual's  own  act  is  still  per- 
mitted to  some  extent,  and  is  called  self-help.  This  sort 
of  help  or  remedy  may  be  classified  as,  1.  By  the  sole 
act  of  the  party  injured.  2.  By  the  joint  act  of  all  par- 
ties concerned.  By  reason  of  the  violence  with  whidi 
the  redress  of  wrongs  by  individuals  has  always  been 
accompanied,  the  progress  of  dvilization  has  beoi 
marked  by  the  restrictions  placed  upon  this  sort  of  rem- 
edy and  the  enlargement  of  the  class  of  remedies  applied 
throng  the  instrumentality  of  persons  not  interested  in 
the  injury,  as  tribunals  and  judges,  established  for  the 
purpose. 

Self-help  by  Hie  act  of  the  party  injured  is  still 
permitted  to  some  extent,  thus  a  party  is  allowed  to  do 
certain  things  in  self-defense.  This  includes  not  only 
the  defense  of  one's  person,  but  also  the  mutual  and  rc- 
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dprooal  defense  of  sudi  as  stand  in  the  relation  of  hus- 
band and  wife,  parent  and  diiid,  and  master  and  ser- 
vant. But  the  resistance  must  not  exceed  the  bounds  of 
mere  defense  and  prevention*  as  otherwise  the  def endec 
would  himself  become  the  aggressor. 

Recaption  of  persons  or  goods  is  another  ri^t  ndhich 
a.  person  may  employ,  vrhen  he  has  been  deprived  un- 
lawfully of  his  goods,  or  is  wrongfully  separated  from 
his  wife,  child  or  servant.  The  recaption  must  not  be 
in  a  riotous  manner  nor  attended  with  a  breadi  of  the 
peace. 

So  a  person  may  enter  upon  lands,  the  possession  of 
wfaidi  has  been  unlawfully  taken  away  from  him,  but 
such  entry  must  likewise  be  peaceable. 

A  person  may  also  abate  nuisances,  provided  it  can 
be  done  without  a  riot  or  breadi  of  the  peace. 

An  individual  has  also  a  remedy  by  distress,  whidi  is 
the  summary  -taking  of  personal  chattels  out  of  the  pos- 
sessicai  of  the  wrongdoer  into  the  custody  of  the  party 
injured,  to  procure  a  satisfaction  of  the  wrong  commit- 
ted. Thus,  at  the  common  law*  a  distress  might  be 
taken  for,  ncm-payment  of  rent  in  arrears;  neglect  to 
do  suit  to  the  lord's  court,  or  to  perform  certain  other 
personiJ  service;  for  amercements  in  a  court-leet;  for 
injury  by  beasts  wandering  about  damage  feasant;  tmd 
for  certain  penalties  prescribed  by  act  of  Parliament. 
The  distrainor  could  only  take  the  chattel  into  custody, 
and  was  not  permitted  to  make  any  use  of  it, 
and  was  obliged  to  take  reasonaUe  care  of  it  He  was 
in  a  sense  an  officer  of  the  law,  and  as  such  held  the  chat- 
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tel  to  uiawer  the  damage  done.  If  the  distress  was  il- 
legal, the  distrainor  made  himself  liable  to  the  owner  in 
mn  action  at  law. 

Self-help  by  the  joint  act  of  all  parties  ccnoemed, 
includes: 

1.  Accordj  or  commonly  called  accord  and  satisfae- 
iion,  by  which  is  meant  an  agreement  between  tiie  par- 
ties that  the  wrongdoer  shall  do  or  give  to  tiie  party  in-  ' 
jiu'ed  something  in  satisfaction  of  the  injury,  whidi 
agreement  is  followed  by  due  performance.  This  per- 
formance duly  accepted  effaces  the  injury. 

2.  Arbitration,  by  which  is  meant  the  sulmiission,  un- 
der mutual  agreement  of  the  parties,  of  the  controversy 
to  two  or  more  persons  mutually  agreed  upon,  called 
arbitrators,  who  are  to  decide  it.  The  decision  of  the 
arbitrato^,^aIled  the  award,  effectually  determines  the 
ri^ts  of  the  parties,  except  ^at  it  cannot  transfer  title 
to  realty.  But  in  such  cases,  as  well  as  in  many  others, 
the  parties  give  bond  to  perform  the  award,  and  a  fail- 
ure to  do  so  is  a  breach  of  the  bond. 

There  are  two  remedies  which  come  about  by  the  sole 
operation  of  law.    These  are: 

1.  RcUdner,  by  whidi  a  creditor  who  has  been  made 
executor  or  administrator  of  his  debtor's  estate,  is  enti- 
tled to  retain  so  much  of  the  estate  as  will  satisfy  the 
debt  owing  to  himself  before  he  pays  any  debts  of  equal 
or  inferior  grade.  The  reason  for  this  was  that  the  ad- 
ministrator could  not  sue  himself,  and  there  was  no  one 
else  to  whom  he  might  look  for  the  satisfaction  of  his 
claim. 
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2.  Remitter,  by  which  is  meant  that  ^ere  one  is 
wrongfuUy  in  possession  of  land  or  other  realty,  under 
a  defective  titie;  or  is  out  of  possession  though  baring 
a  good  title,  and  subsequently  gets  a  good  title,  or  gets 
possession  under  a  defective  title,  by  operation  of  law 
the  title  is  remitted  or  sent  back  to  his  more  perfect  title, 
and  the  imperfect  one  disappears. 

Sec.  1558.  OTHER  REMEDIES  ARE  AP- 
PLIED THROUGH  THE  INSTRUMENTAL- 
ITY OF  COURTS.— Where  for  the  redress  of  an  in- 
jury there  is  required  the  concurrence  of  the  act  of  tlie 
party  or  parties,  and  the  operation  of  law*  courts  are 
requh^. 

A  court  is  an  institution  of  the  State  the  purpose  of 
which  L9  to  ascertain  facts  material  to  the  controverted 
rights  of  parties,  and  to  pronounce  the  legal  effect  of 
tJiose  rights. 

The  interposition  of  the  court  or  courts  is  secured  by 
means  of  an  action  or  suit,  which  is  "nothing  else  but 
the  demand  of  right,"  or  a  proceeding  by  whidi  is 
sou^t  the  decision  of  the  court  of  justice  upon  a  ri^t 
litigated  between  the  parties.* 

The  act  of  at  least  one  of  the  parties  litigant  is  re- 
quired to  set  the  law  in  motion,  and  the  process  of  the 
law  is  usually  the  only  instrument  wherel^  the  parties 
are  able  to  secure  certain  and  adequate  redress  of  in- 

*Thu  definition  is  from  the  Mirror,  a.  very  ancient  legal 
treatise.  An  action  is  also  defined  as,  "that  formal  course  of 
proceeding,  which  a  person  seeking  to  enforce  a  right,  is  hy 
law  bound  to  adopt."    "Action  at  Law,"  J.  W.  Smith  41. 
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juries.  Even  ^ere  the  law  allows  an  extra  judicial 
remedy,  the  ordinary  remedy  awarded  by  the  court  is 
not  excluded. 

Sec  1559.  CLASSIFICATION  OF  COURTS 
AS  REGARDS  THE  KEEPING  OF  RECORDS. 
— Courts  may  be  regarded  as  of  two  classes  as  regards 
the  keeping  of  their  records.  These  are:  1.  Courts  not 
of  Record.    2.  Courts  of  Record. 

1.  A  court  not  of  record  is  one  of  vriiose  proceed- 
ings no  solemn  contemporaneous  minute  is  made  by  a 
sworn  officer.  Its  proceedings  are  not  enrolled  or  re- 
corded, and  they  are  regarded  as  matters  of  fact  to  be 
tried  and  determined  by  a  jury,  if  a  dispute  arises  con- 
cerning tiiem. 

2.  A  court  of  record  is  an  organized  judicial  tribunal, 
having  attributes  and  exercising  functions  indepen- 
dently of  the  person  of  the  magistrate  designated  gen- 
erally to  hold  it,  and  proceeding  according  to  the  course 
of  the  common  and  statute  law.  The  acts  and  judicial 
proceedings  of  such  courts  are  recorded  for  a  perpetual 
memorial.  The  records  are  called  tiie  records  of  the 
courts,  and  import  absolute  verity.  Nothing  can  be 
averred  against  tiiem,  nor  shall  taij  plea,  or  even  proof 
be  admitted  to  the  contrary.  If  the  existence  of  a  record 
be  denied  it  shall  be  tried  by  itself,  that  is,  by  an  inspec- 
tion thereof  by  the  court  to  ascertain  whether  or  not  it 
is  a  properly  authenticated  record. 

Sec.  1560.  CONSTITUENT  ELEMENTS  OF 
A  COURT. — Every  court  is  composed  of  at  least  three 
constituent  elements,  as  foUows:    1.  The  actor  or  plain- 
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tiff,  who  complaina  of  an  injury  done.  9.  The  reug, 
or  defendant,  who  is  called  upon  to  make  satisfaction 
for  it.  $.  The  judece,  or  judicial  power,  who  is  to  ex- 
amine the  accusation,  to  determine  the  law  applicable 
to  the  premises,  to  find  whether  or  not  an  injury  has 
been  done,  and  if  so  to  ascertain,  and  by  proper  officers 
and  machinery  apply,  the  remedy. 

Anciently  ri^ts  and  remedies  were  mere  incidental 
results  of  form  and  procedure,  but  as  systems  of  law 
developed,  si^stantive  rights  and  duties  grew  in  im- 
portuice,  and  mere  form  became  of  less  significance, 
until  now  in  the  most  fai^^y  developed  systems  of  law, 
form  is  regarded  only  sufficiently  to  secure  conrenience 
and  certainly  in  the  administration  of  law  and  justice. 

Sec.  1561.  JUDICIAL  MACHINERY  UN- 
DER THE  ANGLO-SAXONS.— The  Anglo- 
Saxon  procedure  in  administering  justice  was  very 
completely  decentralized.  The  several  counties  of  the 
kingdom  each  did  separately  and  finally  its  own  judicial 
work.  Appeals  were  discouraged,  and  the  administra- 
tion of  justice  was  crude  and  simple.  At  the  head  of 
each  coimty,  or  ghirCj  was  a  judicial  officer  called  the 
"Shire-reeve,"  of  whom  our  Sheriff  may  be  regarded  as 
the  lineal  descendant. 

Sec.  1562.  THE  ADVENT  OF  THE  NOR- 
MANS  IN  ENGLAND  INTRODUCED  A  CEN- 
TRALIZED JUDICIAL  SYSTEM.— With  the  ad- 
vent of  the  Normans  in  England  led  by  William  the 
Conqueror,  was  introduced  a  hi^y  centralized  system 
of  tribunals  for  the  administration  of  justice,  in  which 
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the  Grand  Justiciar  controlled  absolutely.  The  Con- 
queror proceeded  cautiously  with  the  introduction  of  his 
system,  not  depriving  the  Anglo-Saxon  tribunals  of 
their  jurisdiction,  except  as  to  criminal  offenses  of  the 
clergy,  and  made  it  profitable  for  litigants  to  come  into 
his  court  through  the  introduction  of  appeals  from  the 
lower  court.  The  Wittenagemote,  or  council  of  wise 
men,  of  the  Anglo-Saxonsi  was  superseded  by  his  hi^- 
est  court,  called  tiie  Curia  Regis,  or  King's  court.  This 
WES  attached  to  the  King's  person,  was  held  in  his  pal- 
ace, and  followed  him  wherever  he  went,  being  the  em- 
bodiment of  royal  justice  administered  by  the  king  in 
person.  This  court  had  unlimited  jtirisdiction,  and  en- 
tertained appeals  from  all  inferior  courts. 

Sec.  1568.  ORIGIN  OF  THE  COURT  OF  F.X- 
CHBQUER.— From  about  1100  A.  D.,  the  Court  of 
Exchequer  appears  as  a  distinct  court.  This  court  was 
composed  of  some  of  the  King's  principal  officers  of 
finance,  and  sat  to  receive  the  sheriffs  and  all  other  ac- 
countants and  collectors  of  tiie  crown,  and  to  give  ac- 
quittance to  tbose  who  paid,  and  to  issue  writs  and  or- 
ders to  enforce  payment  from  those  in  default.  By  the 
development  and  use  of  various  fictions  the  jiu-isdiction 
of  the  court  {>ecame  extended  until  it  tried  almost  all 
classes  of  controversies  between  even  private  suitors. 

See.  1664.  INSTITUTION  OF  JUSTICES  IN 
EYRE  AND  ASSIZES.— As  the  superior  efficiency 
of  the  Cmia  Regis  became  recognized,  it  came  to  be 
overrun  with  suitors,  so  mu<&  so  that  in  1170  King 
Henry  II  appointed  justices  to  go  about  the  kingdom 
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and  hear  complaints  in  the  various  counties  or  districts. 
These  justices  were  called  Justices  in  Eyre,  and  this 
was  the  origin  of  the  judidal  circuits  'i^ch  continued 
from  tiiis  time  on.  Henry  II  also  instituted  the  As- 
sizes, whereby  litigants  were  enabled  to  escape  the  juris- 
diction of  the  local  court,  with  its  ordeal  of  battle,  and 
refer  themselves  to  the  judgment  of  the  King's  justices 
for  the  trial  of  their  causes. 

Sec.  1565.  ORIGIN  OF  THE  COURT  OF 
COMMON  BENCH  OR  COMMON  PLEAS.— 
The  increase  of  suitors  in  the  Curia  Regis  increased  tiie 
inconvenience  caused  by  the  court's  following  the  King 
from  place  to  place,  and  became  a  subject  of  great  com- 
plaint, so  that  in  1215  King  John  was  compelled  to 
promise  among  other  things  in  Magna  Charta,  that 
common  pleas  shall  no  longer  follow  Uie  court,  but  shall 
be  held  in  some  place  certain.  Thus  arose  the  Conmion 
Bendi,  or  Court  of  Common  Fleas,  whidi  was  estab- 
lished and  held  at  Westminster,  and  there  remained  un- 
til the  consolidation  of  the  English  courts  under  the 
Judicattux  Act  of  1878. 

Sec.  1566.  THE  COURT  OF  KING'S  BENCH. 
—The  great,  and  to  some  extent,  ari)itrary  powers  of 
the  King's  chief  justices  caused  much  dissatisfaction. 
In  a  contest  between  riv^  chief  justices,  as  a  result  of 
which  both  lost  their  offices,  one  by  death,  the  other 
by  resignation,  the.  Curia  Regis  lost  its  administrative 
functions.  No  successors  to  the  daief  justices  were  ap- 
pointed, but  instead  a  chief  justice  for  holding  pleas 
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before  tiie  King,  from  wfaidi  arose  the  court  of  King's 
Boidi,  about  the  year  126S. 

Itinerant  justices,  or  Justices  in  Eyre,  were  first  ap- 
pointed in  1170,  and  in  1179  all  England  was  divided 
into  four  circuits,  and  fire  justices  were  appointed  for 
eadi.  These  included  the  six  justices  of  the  Curia  Beffls. 
About  this  time  trial  by  inquest,  the  origin  of  the  pres- 
ent jury  trial,  and  the  great  Assize  were  introduced. 
By  means  of  the  itinerant  justices  and  the  Assizes  all 
issues  of  fact  involved  in  the  royal  courts  at  Westmin- 
ster could  be  determined  in  tiie  respective  counties  where 
the  causes  arose,  thus  avoiding  the  expenses  of  taking 
the  witnesses  and  jurors  up  to  Westminster.  The  v^- 
dicts  rendered  in  tiie  several  counties  at  the  assizes  were 
certified  back  to  the  appropriate  Westminster  courts 
for  judgment,  thus  keeping  the  administration  of  ju- 
dicial matters  as  completely  centralized  as  when  first  in- 
troduced by  William.  After  1885  no  more  Justices  in 
Eyre  were  appointed,  circuits  were  thereafter  perambu- 
lated by  the  judges  of  Assize  and  Nisi  Frius  (unless 
sooner),  the  latter  so  called,  because  the  writ  to  the 
sheriff  of  the  cotmty  vdierein  the  cause  arose  commanded 
him  to  have  at  Westminster  on  a  day  certain,  a  jury  of 
liie  body  of  his  county  for  the  trial  of  the  cause  "unless 
sooner"  the  court  or  some  of  its  judges  went  down  to 
ibe  county  there  to  try  the  question  of  fact. 

Sec  1567.  JURISDICTION  OF  THE  COURT 
OF  KING'S  BENCH.— The  Court  of  King's  Bench 
was  the  remnant  of  the  Curia  Regis.  Like  that  great 
court,  it  purported  to  be  presided  over  by  the  King  in 
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person,  although  for  centuries  the  King  took  no  part 
in  its  deliberations.  It  possesses  the  resMuum  of  the 
uicient  jurisdiction  of  the  Curia  Regis  which  was  not 
allotted  to  the  other  courts.  Its  judges  are  by  their  of- 
fices the  sovereign  conservators  of  the  peace,  and  it  has 
thus  jurisdiction  of  all  criminal  matters,  and  all  civil 
actions  where  the  wrong  alleged  is  criminal  in  its  nature, 
as  trespass,  or  other  injury  vi  et  armis,  conspiracy,  de- 
ceit and  the  like.  By  fictions  it  extended  its  jurisdic- 
tion to  almost  all  cases  except  those  involving  title  to 
land.  It  is  a  court  of  record,  and  also  a  court  of  appeal 
into  whidi  may  be  ronoved,  by  writ  of  error,  all  judg^ 
ments  of  the  Coimuon  Bendi,  and  of  all  inferior  courts 
of  record  in  England.  It  also  superintends  all  civil 
corporations,  and  commands  by  mandamus  magistrates 
and  others  to  do  what  their  duty  requires  in  every  case 
nbere  there  is  no  other  specific  remedy. 

Sec.  1368.  JURISDICTION  OF  THE  OTHER 
COURTS.— The  Common  Bendi  or  Court  of  Common 
Fleas,  is  a  court  of  record.  It  was  originally  the  great 
common  law  tribunal  which  acquired  exclusive  jtu*isdic- 
tion  of  pleas  or  causes  between  subject  and  subject  or 
private  persons.  It  also  retained  its  exclusive  jurisdic- 
tion of  real  actions,  and  was  styled  the  Iw^  and  key  of 
the  common  law. 

The  Court  of  Exchequer  was  a  eourt  of  record,  and 
''  was  originally  concerned  witii  the  accounts  of  the  King's 
•oUectors,  but  enlarged  on  this  jurisdiction  in  matters 
of  aooounts  and  the  Uke. 

The  Court  of  Exchequer  Chamber  was  an  exclusively 
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appellate  court,  composed  of  the  judges  of  any  two  of 
the  great  Westminster  Courts,  sitting  to  i^rise  judg< 
ment  of  tiie  third. 

The  House  of  Lords  is  the  supreme  judicial  tribu- 
nal of  England.  It  is  the  court  of  last  resort  in  all  civil 
actions.  When  sitting  as  a  court,  only  those  peers  sit 
who  are  versed  in  the  law,  known  as  the  "Law  Lords," 
many  of  whom  have  filled  high  judicial  stations,  and  in 
many  cases  have  been  advanced  to  the  peerage  by  rea- 
son of  their  high  eminence  in  their  profession. 

Among  the  courts  not  of  record,  below  the  Common 
Bench,  may  be  mentioned  the  County  Court,  ^(^di  was 
a  court  incident  to  the  jurisdiction  of  the  sheriff.  It 
could  hold  pleas  of  debt  or  damages  when  the  amount 
involved  was  under  forty  shillings.  Below  this  was  the 
Hundred  Court,  the  Court  Baron,  and  the  Piepoudre 
Court,  all  of  which  are  fully  explained  by  Blackstone.* 

Sec  1369.  CONSOLIDATION  OF  THE  ENG- 
LISH COURTS  BY  THE  JUDICATURE  ACT. 
—-In  1878  the  English  courts  of  common  law,  and  all 
tiie  superior  courts  vrere  merged  into  a  Supreme  Court 
of  Judicature,  which  consisted  of  two  permanent  divis- 
ions, as  follows:  The  High  Court  of  Justice,  and  the 
Court  of  Appeals.  An  appeal  will  lie  from  the  Hi^ 
Court  of  Justice  to  the  Court  of  Appeals,  and  from  the 
Court  of  Appeals  to  tiie  House  of  Lords.  In  the  House 
of  Lords,  appeals  are  heard  before  the  Lord  Chancel- 
lor, Lords  of  Appeal  in  Ordinary,  and  those  peers  who 

*8  Bl.  Com.  8«-S8. 
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have  held  hi^  judicial  offices,  and  not  by  the  oitire 
body  of  peers.  Three  Lords  of  Appeal  must  be  pres- 
ent to  bear  every  case. 

The  Hi^  Court  of  Justice  has  original  jurisdiction 
with  appellate  jurisdicticm  from  the  inferior  courts.  It 
consists  of  five  divisions,  as  follows:  1.  The  Chancery 
Division.  2.  The  Queoi's  (or  King's)  Bench  Division. 
8.  The  Common  Pleas  Division.  4.  The  Exchequer 
Division.  5.  The  Probate,  Divorce  and  Admiralty  Di- 
vision. 

In  1881,  the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  were  united  into  one  court,  called  the 
Queen's  Bendi  Division,  so  that  at  the  present  time 
there  are  in  England  this  court,  and  the  two  others 
above  menti<med,  with  tile  Court  of  Appeals  and  the 
House  of  Lords. 

Sec  lfl69a.  ORGANIZATION  OP  COURTS 
IN  THE  UNITED  STATES.— In  the  United 
States  the  courts  may  be  divided  into  two  classes:  Fed- 
eral Courts,  and  State  Courts.  The  first  organized  un- 
der acts  of  Congress  by  the  National  Government,  and 
the  others  by  act  of  the  various  legislatures  under  the 
State  constitutions.  These  courts  have  been  already 
considered  in  Volume  II  of  the  Cydojiedia  of  Law, 
under  the  subject  of  Constitutional  Law. 

SeclWO.  OF  THE  VARIOUS  KINDS  OF 
JURISDICTION.— Jurisdiction  means  the  power  to 
adjudicate,  or  the  pcmtt  to  hear,  investigate  and  deter- 
mine a  cause  of  action.  So  that  when  it  is  said  that  a 
court  has  jurisdiction  it  means  that  it  has  power  to  en- 
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tertain  the  suit  and  decide  it.  The  jurisdiction  of  our 
courts  is  determined  by  the  Constitution  and  the  Legis- 
lature. The  jurisdiction  of  courts  may  be  classified  u 
follows:  1.  OriginaL  2.  Appellate.  8.  Exclusive. 
4.  Concurroit  S.  Gener^  6.  Special  7*  Limited. 
8.  Territorial. 

1.  Original  jurisdiction  is  that  whidi  is  inroked  at 
the  commencement  of  a  suit,  and  is  distinguished  from — 

2.  Appellate  jurisdiction,  which  reviews,  corrects,  and 
revises  the  proceedings  in  a  cause  already  begun  in  some 
other  court 

8.  Exclusive  jurisdiction  is  where  the  considerati<m 
of  the  subject  matter  belongs  solely  to  the  court  exer- 
cising it,  or  which  gives  to  one  tribunal  the  sole  power 
to  try  the  cause. 

4.  Concurrent  jurisdiction  is  that  whidi  is  possessed 
over  the  same  parties  or  subject  matter  at  the  same  time 
by  two  or  more  separate  tribunals.  In  such  cases  the 
court  first  exercising  the  jurisdiction  tries  the  cause. 

5.  General  jurisdiction  is  where  the  courts  entertain 
jurisdiction  of  all  matters  of  a  civil  nature,  even  if  Uiey 
be  limited  as  to  parties. 

6.  Special  jurisdiction  means  that  tiie  courts  baring 
it  can  only  take  jurisdiction  upon  the  special  matters 
which  the  statute  has  specially  conferred  upon  them, 
and  the  statute  itself  defines  these  special  matters. 

7.  Limited  jurisdiction,  where  the  courts  are  gener- 
aHy  limited  and  confined  by  the  subject  matter,  or  the 
character  of  the  subject  matter,  or  by  the  parties. 

8.  Territorial  jurisdiction  means  the  limitation  of  Hie 
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court's  jurisdiction  as  regards  the  extent  of  territory 
witiiin  which  it  is  to  be  exercised. 

In  England  the  courts  having  appellate  jurisdiction 
were:  The  King's  Bench,  Exchequer  Chamber,  and 
House  of  Lords. 

In  the  United  States  appeals  lie  from  the  common 
pleas  court  to  the  hi^er  courts  in  their  respective  order. 

Sec  lan.  SCOPE  OF  THE  SUBJECT  OF 
PLEADING. — The  word  plea,  or  pleading,  is  used  in 
various  significations;  thus  it  may  mean  to  litigate  or 
carry  on  a  suit  or  action.  In  a  stricter  sense  it  means 
that  part  of  an  action  consisting  in  the  allegations  of 
the  respective  parties.  And  in  a  more  strict  saise  to 
make  an  allegation  of  fact  in  a  cause.  And  in  its  most 
limited  sense,  a  plea  is  the  allegation  of  fact  made  by 
the  defendant  as  an  answer  to  the  declaration  of  the 
plaintiff  in  an  action.  But  the  expression,  pleading,  as 
a  branch  of  the  law,  or  when  coupled  with  the  word 
practice,  as  pleading  and  practice,  means  more  than  tiie 
draughting  the  usual  forms  of  written  statements  of  the 
respective  parties  in  a  suit;  more  than  the  statements 
themselves,  and  the  oral  advocacy  of  a  cause  in  court, 
and  may  be  said  to  include  the  Tdiole  science  of  conduct- 
ing a  cause  from  its  commencement  to  its  finish;  thus 
the  selection  of  the  proper  tribunal,  with  the  requisite 
jurisdiction;  the  choosing  of  the  appropriate  form  of 
action;  makiug  of  the  essential  allegations  to  consti- 
tute the  wrong  complained  of  or  a  good  cause  of  action ; 
the  application  of  the  rules  of  correct  pleading  in  the 
formulation  of  tiie  issue  to  be  submitted  to  the  tribunal. 
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MS  veil  as  the  observance  of  the  Tarioiis  rules  of  court 
providing  the  method  of  commencing,  conducting  and 
tenninating  a  suit  at  law. 

Sec.  1372.  AUTHORITIES  ON  THE  SUB- 
JECT OF  COMMON  LAW  PLEADING.— The 
rules  of  the  common  law  applicable  to  pleading  are  rec- 
ognized in  every  State  where  the  common  law  system 
still  prevails,  and  are  the  basis  of  all  pleading,  even  un- 
der the  Civil  Codes,  whidi  abolish  special  forms  of  ac- 
tion and  otherwise  simplify  the  method  of  procedure  in 
the  trial  of  a  cause.  Hence  we  find  tiie  English  authori- 
ties on  common  law  pleading,  wiUi  American  notes, 
among  the  leading  authorities  here.  Among  these  may 
be  mentioned  the  works  of  Chitty  and  Stephen;  the 
former  work  having  reached  its  16th  American  edition, 
and  the  latter  being  re-edited  by  a  number  of  authors, 
as  Heard  (1867),  Tyler  (1871),  Andrews  (1901). 
Books  of  practice  with  rules  of  pleading  and  forms  are 
to  be  found  in  almost  every  State,  and  these,  on  account 
of  being  particularly  adapted  to  the  special  practice  pre- 
vailing in  the  State,  are  usually  purchased  by  the  pro- 
fession. It  is  unnecessary  to  name  these  authors  here, 
as  their  works  may  be  found  by  reference  to  any  law 
publisher's  catalogue.  An  Encyclopedia  of  Pleading 
and  Practice,  in  twenty-three  volumes,  is  published  by, 
the  Edward  Thompson  Company. 

In  the  Code  States,  that  is,  those  States  having 
adopted  the  code  of  dvil  procedure,  the  subject  of  plead- 
ing is  simplified  by  doing  away  with  all  special  actions, 
and  having  but  one  form  of  action  for  idl  causes,  styled 
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a  civil  action;  providing  tiiat  litigants  be  called  plaintiff 
and  defendant,  and  abolishing  feigned  issues.  A  num- 
ber of  authoritative  books  on  Code  Pleading  hare  ap- 
peared, among  which  we  mention  those  of  Bates,  Bliss, 
Abbott,  Maxwdl,  Phillips  and  Pomeroy. 
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CHAPTER  II. 

OF  FORMS  OF  ACTION  AT  COMMON  LAW. 

Sec  1578.  GENERAL  CLASSIFICATION 
OF  ACTIONS.— The  most  ancient  classification  of  ac- 
tions is  into  real,  personal  and  mixed.  From  the  earliest 
times  the  actor  or  plaintiff  had  to  make  a  statonent  of 
the  wrong  complained  of  witii  a  claim  for  redress  in  a 
civil  action.  These  formal  assertions  came,  at  an  early 
period,  to  group  themselves  into  actions  for  a  debt;  ac- 
tions for  movables,  and  actions  for  real  property.  In 
addition  there  were  those  actions  which  involved  crim- 
inal matters,  whidi  were  called  pleat  of  the  crown  at 
common  law,  as  distinguished  from  dvQ  actions,  called 
common  pleas. 

With  the  introduction  of  the  Curia  Regis  of  the  Nor- 
mans, jurisdiction  was  given  by  King's  writ,  whidi  is- 
sued out  of  the  Chancery,  by  reason  of  wliidi  the  for- 
mal actions  were  added  to,  and  yet  the  rigor  of  the  previ- 
ous actions  were  not  lost  si||^t  of,  and  after  a  time  the 
same  system  of  precedents  prevented  the  Chancellor  or 
his  clerks  from  issuing  any  but  the  formed  writs,  and 
this  continued  until  the  Statute  of  Westminster  II  (18 
Edw.  I,  Ch.  24)  was  passed  authorizing  the  issuing  of 
new  writs. 

We  shall  first  consider  briefly  the  formed  actions 
which  had  developed  previous  to  this  statute,  and  vbidi 
vere  divided  into  real,  personal  and  mixed  actions. 
19S 
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Sec.U74.  THE  FORMED  ACTIONS  DE- 
FINED.— Real  actions  are  those  brought  for  the  spe- 
dfic  recovery  of  lands,  tenements  and  hereditaments. 

Personal  actions  are  those  brou|^t  for  Uie  specific  re- 
oorery  of  diattels,  or  for  diuuages  or  other  redress  for 
breach  of  contract,  or  for  other  injuries  of  any  descrip- 
tion except  those  redressed  in  real  actions. 

Mixed  actions  are  those  brou^t  for  both  the  recor- 
^7  of  realty  and  damages  for  injuries  sustained  in  re- 
spect of  such  property. 

Owing  to  the  backward  condition  of  commerce  and 
manufactures  in  the  early  history  of  the  law,  land  and 
its  immediate  products  for  a  long  time  constituted  al- 
most the  entire  body  of  wealth,  so  that  real  actions  were 
of  relatively  greater  importance  than  the  others. 

Sec  IfiTfi.  KINDS  OF  REAL  ACTIONS.— All 
real  actions  were  at  first  included  under  the  following 
divisions:  1.  Writs  of  Right,  so-called.  2.  Writs  in 
the  nature  of  Writs  of  Right. 

1.  Writs  of  Right  dealt  not  merely  with  seisin  or 
possession  of  land,  but  with  the  ju»,  or  ri^t  to  its  pos- 
session. They  applied  only  to  fee  simple  titles.  The 
judgment  in  a  trial  of  the  writ  of  right  was  absolutely 
conclusive,  so  that  the  coiurts  proceeded  with  great  de- 
liberation in  such  cases.  Collateral  proceedings  were 
allowed,  such  as  vouchers  to  warranty,  by  reason  of 
whicb  the  actions  sometimes  extended  over  a  great 
length  of  time,  and  even  'beyond  the  lifetime  of  the 
plaintiff  or  demandant. 

3.  Writs  in  the  Nature  of  Writs  of  Right  were  so 
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called  became  some  of  them  might  be  brought  by  a  life 
tenant  or  a  tenant  in  tail.  But  in  many  of  such  actions 
relief  was  sought  for  other  things  than  injuries  to  tiie 
mere  right  to  realty. 

As  the  Anglo-Saxon  law  had  no  merely  possessory 
action,  the  defect  was  remedied  in  the  reign  of  Henry 
II,  by  providing  the  a^gize  of  navel  duaeuin  in  1166, 
whicb  enabled  the  party  disseized,  regardless  of  the  na- 
ture of  his  title,  to  recover  the  possessicm.  Which  writs 
were  extended  and  made  to  lie  in  favor  of  the  heir  of 
the  disseisee  and  against  the  heir  of  the  disseisor.  All 
of  these  writs  were  long  since  rendered  obsolete  by  other 
remedies. 

Sec.  1576.  KINDS  OF  MIXED  ACTIONS.— 
The  principal  mixed  actions  are:  1.  Quare  Impedit 
(idierefore  he  obstructed) .  by  which,  when  the  right  of 
a  party  to  a  benefice  was  obstructed,  he  amid  recover 
the  presentation.  2.  Waste,  by  which  the  owno*  of 
land  could  recover  the  land  and  treble  damages  for  the 
injury  committed  thereto  by  the  tenant.  This  action 
was  largely  supplanted  by  the  equitable  remedy  by  in- 
junction, which  was  more  efficient 

Sec.  1377.  KINDS  OF  PERSONAL  ACTIONS. 
— There  was  little  demand  in  early  times  for  pnw^nal 
actions,  as  this  was  a  sort  of  property  that  was  not  as 
common  as  at  present  In  addition  the  idea  of  a  con- 
tract as  an  agreement  between  the  parties  was  not  de- 
veloped. The  fact  that  the  minds  of  the  parties  had 
met  in  agreement  was  not  of  importance  to  them  unless 
seme  overt  and  visible  act  or  oaemoay  had  takoi  plaoe. 
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The  ancient  contracts  were  real,  in  Uie  sense  that  they 
depended  upon  a  fact  other  than  the  agreement  of  the 
parties.  Thus  the  recipient  of  a  pledge  was  bound  to 
hand  it  back,  if  within  due  time  its  owner  came  to  re- 
deem it  This  was  the  pledgee's  duty  ra^er  than  his 
contract  obligation.  If  the  pledge  was  not  restored, 
the  owner  would  reclaim  it  on  the  ground  that  the  other 
unjustly  detained  what  was  his,  and  not  because  he 
had  promised  to  give  it  back  upon  the  performance  of 
the  obligation,  i^ch  had  been  fulfilled.  Personal  ac- 
tions were  regarded,  therefore,  as  largely  ex  delicto  in 
character,  althou^  this  division  of  actions  into  etc  con- 
tractu and  ex  delicto,  was  not  made  until  recent  times. 

Of  Uie  ancient  personal  actions,  five,  Debt,  Detinue, 
Covenant,  Account  and  Scire  Facias,  are  said  to  come 
under  our  modem  idea  of  actions  ex  contractu.  While 
personal  actions  in  tort  or  ex  delicto,  were  Trespass 
and  Replevin. 

Sec.  1578.  SAME  SUBJECT— DEBT.— In  the 
action  of  Debt,  the  idea  is  that  the  creditor  is  being 
deforced  of  his  money,  just  as  the  demandant  who 
brings  a  writ  of  ri^t  is  being  deforced  of  his  land. 
The  modem  action  of  debt  is  lineally  descended  from 
the  writ  of  right  for  money  debt,  and  is  therefore,  in 
its  origin,  what  that  always  was,  a  real  action.  Evra 
so  late  as  1800  the  action  of  debt  was  rarely  employed 
save  to  obtain  money  lent,  the  price  of  goods  sold,  ar- 
rears of  rent  due  upon  a  lease  for  years,  money  due 
from  a  surety,  and  a  fixed  sum  due  upon  a  sealed  in- 
strument   As  the  action  is  independent  of  vrbAt  we 
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designate  as  a  contract,  it  can  be  used  whenever  a  fixed 
sum  is  due  from  one  man  to  another. 

As  later  developed  the  action  of  ddbt  was  employed 
to  recover  money  in  four  classes  of  cases:  1.  On  rec- 
ords, as  upon  the  judgment  of  a  court  of  record,  a  re- 
cognizance, a  statute  merchant,  a  sheriff's  return  of 
fieri  feci,  upon  which  he  had  not  turned  over  money  col- 
lected. 2.  On  a  statute  prescribing  a  penalty.  8.  On 
a  sealed  instrument.  4.  On  simple  contracts  and  legal 
liabilities  for  a  sum  <%rtain.  But  in  none  of  these  cases 
was  the  action  of  debt  sustainable  unless  the  demand 
wns  for  a  fum  certain,  or  readily  to  be  nude  certain  by 
computation.  The  sum  being  certain,  and  for  a  debt, 
the  damages  recoverable  were  nominal,  being  usually 
confined  to  interest  on  ^le  amount  claimed. 

The  declaration  in  debt,  on  a  simple  contract,  must 
show  the  fact  from  whidi  the  duty  to  pay  arises,  and 
should  state  either  a  legal  liability  or  an  express  agree- 
ment, thou^  not  a  promise  to  pay  tiie  debt.  On  sealed 
instruments,  records,  the  action  is  supported  by  the  spe- 
cialty or  record,  profert  of  which  should  always  be 
made,  or  the  omission  explained.  The  controlling  fea- 
ture of  the  action  of  debt,  is,  an  omusion  of  duty  on 
the  part  of  the  defendant  in  not  paying  a  certain  sum 
of  money,  rather  than  for  a  breach  of  a  contract  to 
pay. 

Sec.  1579.  SAME  SUBJECT— DETINUE.— 
The  action  of  detinue,  originally  identical  with  deht^ 
slowly  differentiated  from  it.  In  the  writ  or  action  of 
debt,  the  language  used  was,  debet  et  detinet  (owea  and 


Digi-jzedbyGoOgiC 


XOO  COMMON  LAW  PLEADING. 

detains) .  It  appeared  to  the  legal  experts  that  ia  some 
cases  the  word  debet  ought  not  to  be  used,  as  where  a 
specific  chattel  had  been  loaned;  and  where  the  original 
debtor  or  creditor  had  died,  it  was  thought  that  simply 
detained  covered  the  case  better  than  oweg  and  detaim. 
In  order  that  the  proof  might  not  differ  from  the  facts 
stated  in  the  declaration  or  pleadings,  the  action  of 
detinue  began  to  appear,  so  that  it  soon  became  a  rule 
that  if  a  particular  object  was  claimed,  the  pleaded 
never  said  debet,  but  only  injiute  detinet.  It  appearing 
that  the  idea  of  an  obligation  arising  in  contract  began 
to  be  distinguished  from  a  duty  to  retmn  a  specific 
chattel.  So  that  debt,  in  the  sense  of  owing,  as  on  a 
contract,  was  distinguished  by  a  different  action  from 
detaining,  which  latter  action  became  detinue. 

Detinue  is  the  only  remedy  by  suit  at  law  for  the 
recovery  of  a  specific  chattel  in  specie,  except  in  those 
cases  where  replevin  lies.  It  could  not  be  maintained 
to  recover  realty,  and  the  goods  and  chattels  for  which 
it  lies  must  be  distinguished  from  others  by  some  certain 
identification.  One  having  the  rig^t  of  property  in 
goods,  and  also  the  right  of  immediate  possession,  may 
support  this  action  although  he  has  never  had  the  pos- 
session. But  if  his  interest  be  only  in  reversion,  and 
be  has  not  the  right  to  immediate  possession,  be  cannot 
sustain  it 

Detinue  lies  wherever  a  specific  dtattel  is  withheld 
by  the  wrongdoer,  whether  it  was  originally  taken  law- 
fully or  unlawfully.  If  the  defendiuit  claim  that  the 
goods  were  pledged  to  him  as  security  for  a  loan  still 
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aapaid,  or  if  he  assert  a  lien  of  any  kind  on  the  goods, 
he  must  plead  the  same  specially.  The  declaration 
should  contain  a  statement  of  the  plaintifTs  right  to 
the  goods  in  question,  describing  them  with  such  cer- 
tainty as  to  identify  them,  and  should  aver  that  they 
are  in  the  defendant's  possession,  that  the  defendant 
acquired  such  possession  by  finding  the  said  goods,  or 
by  their  bailment  to  him;  that  he  holds  such  possession 
subject  to  the  plaintiff's  ri^t  to  have  the  same  on  de- 
mand, and  that  such  demand  has  been  made  and  re- 
futed.   Then  the  value  of  the  goods  should  be  stated. 

Sec  1680.  SAME  SUBJECT— COVENANT. 
— Covenant  is  the  action  brought  for  the  breach  of  an 
agreement  expressed  in  a  deed,  that  is,  a  writing  sealed 
and  delivered.  The  agreement  must  be  made  in  this 
fonual  way  in  order  to  be  binding.  The  limitations 
upon  the  action  of  covenant  were  soon  apparent,  it 
could  not  be  employed  for  the  recovery  of  a  debt,  al- 
though the  debt  be  attested  by  a  sealed  instrument,  since 
a  debt  could  not  hare  its  origin  in  a  covenant,  but  must 
arise  from  some  transaction  as  a  sale  or  a  loan.  Cov- 
enant is  the  only  remedy  at  common  law  for  the  recov- 
ery of  unliquidated  damages  for  the  breach  of  a  con- 
tract under  seaL  And  at  the  common  law  no  person 
could  support  an  action  of  covenant,  or  take  advantage 
of  any  covenant  or  condition  unless  he  were  a  party  or 
privy  thereto. 

The  declaration  in  covenant  must  state  that  tiie  con- 
tract was  under  seal,  and  should  usually  make  profert 
of  such  contract  or  excuse  the  omission.    If  perfonn- 
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ance  of  a  condition  precedent  Is  required,  to  establish 
the  plaintiff's  right  of  action,  sudi  performance  must 
be  averred.  Only  so  much  of  the  covenant  as  is  essential 
to  the  cause  of  action  should  be  set  forth,  and  that  not 
in  full  but  according  to  its  legal  effect.  The  breach 
may  be  alleged  in  the  negative  of  the  words  of  the 
covenant,  or  according  to  the  legal  effect.  Several 
breaches  may  be  assigned.  Damages  being  the  main 
object  of  the  suit,  they  should  be  laid  in  a  sum  suffi- 
ciently large  to  cover  the  real  amount  claimed. 

Sec  1581.  SAME  SUBJECT— ACCOUNT.— 
In  the  action  of  accowtit  the  defendant  was  called  upon 
to  render  to  the  plaintiff  justly,  and  wiUiout  delay,  a 
certain  thing,  to-wit:  an  accownt  of  his  receipts  and 
disbursements  during  tiie  time  he  was  the  plaintiff's 
bailiff,  and,  as  such  officer,  receiver  of  his  money.  This 
obligation  does  not  rest  upon  contract  but  upon  a  situa- 
tion or  relation.  The  court  first  found  whetiier  or  not 
the  relation  existed  and  if  so  it  rendered  an  interlocutory 
judgment,  quod  computet  (let  him  account).  Then 
auditors  were  appointed  who  stated  the  particulars  of 
the  account.  This  action  would  lie  only  where  the 
amount  sought  to  be  recovered  was  imcertain  and 
unliquidated.  It  has  been  superseded,  save  in  a  very 
few  of  the  States,  by  the  equitable  remedy  for  an  ac- 
counting. 

Sec.  1582.  SAME  SUBJECT— THE  WRIT 
OF  SCIRE  FACIAS.— The  writ  of  $cire  facia$  de- 
rives its  name  from  two  necessary  words  in  the  writ  in 
the  Latin  form:  "Quod  scire  fada»  praefat  John  Doe, 
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quod  git  coram" — "That  you  {the  sheriff)  shall  cause 
the  aforesaid  John  Doe  to  know  that  he  must  be  before 
us,  etc" 

Scire  faciag  is  an  action  which  is  always  founded  on 
a  record,  and  the  proper  writ  or  action  for  enforcing 
cmnpliance  with  all  obligations  of  record  upon  which 
an  execution  cannot  issue,  whether  by  reason  of  lapse 
of  time,  change  of  parties,  or  their  inherent  nature.  If 
tiie  obligation  imposed  by  the  record  be  that  of  paying 
a  liquidated  sum  of  money,  either  debt  or  »dre  facias 
may  be  used.  But  if  Ute  obligation  be  of  a  different  na- 
ture, scire  facias  is  the  only  action  which  can  be 
grounded  upon  liie  record.  In  all  cases  where  a  new 
person,  who  was  not  a  party  to  a  judgment  or  recogni- 
zance, derives  a  benefit  by,  or  becomes  chargeable  to 
the  execution,  there  must  be  a  sdre  fadas  to  make  him 
a  party  to  the  judgment. 

Sec.  1588.  SAME  SUBJECT— THE  FORMED 
ACTIONS  IN  TORT— TRESPASS.— Of  the 
formed  actions  in  tort,  or  ex  delicto,  there  were  only 
two:  Trespass  and  Replevin. 

According  to  the  old  common  law  a  felony  could 
be  prosecuted  by  an  appeal,  that  is,  by  an  accusation 
in  which  the  accuser  must,  as  a  general  rule,  offer  battle. 
The  appeals  de  pace  et  plagis  (of  peace  broken  and 
blows  given)  became,  or  rather  were  in  substance,  the 
action  of  trespass,  which  is  still  familiar  to  the  pro- 
fession. The  action  of  trespass  is  an  attenuated  appeal. 
The  charge  of  felony  is  omitted;  no  battle  is  offered, 
but  the  basis  of  the  action  is  a  wrong  done  to  the  plain- 
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tiff  in  his  body,  his  goods,  or  his  lands  by  force  and 
arms  and  against  the  king's  peace.  It  was  because  of 
the  quasi-criminal  character  of  this  action  that  jurisdic- 
tion over  it  was  asserted  by  the  King's  Bench,  which 
court  alone  held  Fleas  of  the  Crown,  or  criminal  causes. 
In  course  of  time  the  cases  of  trespass  grouped  them- 
selves into  three  great  divisions.    These  were: 

1.  Trespass  de  bonis  asportatis,  (for  goods  carried 
away),  where  violence  was  done  to  tiie  plaintiff's  goods. 

2.  Trespass  de  clauso  facto,  (for  a  broken  dose) 
or  guta-e  chmsum  fregtt  (wherefore  he  broke  the  close) 
where  violence  was  done  to  the  plaintiff's  land  or  things 
thereto  attached. 

8.  Trespass  v%  et  armis,  at  trespass  by  force  and 
arms,  where  violenw  was  done  to  the  plaintiff's  per- 
son. 

In  the  action  of  trespass,  the  intention  of  the  wrong 
doer  is  inunaterial.  The  action  cannot  be  maintained 
where  the  wrong  complained  of  was  a  mere  nan  feas- 
ance; or  where  the  matter  affected  was  intangible, 
as  reputation  or  health,  and  so  not  capable  of  immediate 
injury  by  force;  or  where  the  right  invaded  is  incor- 
poreal, as  an  incorporeal  hereditament  of  any  sort;  or 
where  the  plaintiff's  interest  is  in  reversion  and  not  in 
possession;  or  where  the  injury  was  not  immediate  but 
only  consequential;  or  where  the  act  complained  of  was 
not  the  direct  act  of  the  defendant,  but  of  his  servant 
in  the  course  of  his  employment;  or,  generally,  when 
such  act  was  not  unlawful  in  its  inception.  In  such 
cases  force  does  not  actually  exist,  and  cannot  be  im- 
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plied,  and  the  idea  of  force  is  an  essential  element  in 
trespass. 

Trespass  de  borUa  lies  for  a  forcible  injury  to  the 
possession  of  goods  affected,  and  is  sustained  by  one 
who  had  at  the  time  of  the  injmy  the  right  to  immedi- 
ate possession  as  against  the  trespasser.  Possession  be- 
ing implied  in  one  who  has  the  power  to  assume  im- 
mediate control  over  property. 

Trespass  is  also  the  proper  remedy  to  recover  dam- 
ages for  an  illegal  entry  upon,  or  an  immediate  injury 
to,  corporeal  real  property  in  the  possession  of  the  plain- 
tiff. The  gist  of  the  action  being  the  injury  to  the 
possession  of  the  realty,  unless  at  the  time  of  the  injury 
being  committed  the  plaintiff  was  actually  tn  possession, 
he  cannot  maintain  tiie  action.  Trespass  for  an  injury 
to  realty  can  only  be  supported  when  the  injury  is 
immediate,  and  was  committed  with  force  actual  or  im- 
plied. And  though  the  original  entry  of  a  party  be 
lawful,  yet  a  subsequent  abuse  by  him  of  the  authority 
conferred  will  make  the  party  a  trespasser  from  the 
beginning. 

Trespass  may  be  supported  for  injuries  inflicted  by 
the  defendant's  animals,  if  they  were  known  by  him  to 
have  proclivities  for  such  acts. 

The  declaration  in  trespass  should  contain  a  concise 
statement  of  the  injury  comiplained  of,  and  should 
alwa^  idlege  that  such  injury  was  committed  by  force 
and  arms,  and  against  the  peace  {vi  et  armis  and  contra 
paeem). 
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Sec.  1584.    SAME  SUBJECT— REPLEVIN.— 

Replerin  is  an  action  by  whidi  where  goods  have  been 
illegally  distrained,  or  were  charged  to  have  been  il- 
legally detained,  their  owner  could  at  once  regain  pos- 
session of  than.  This  was  its  peculiar  characteristic 
But  before  the  plaintiff  could  get  this  writ  of  replevin, 
he  was  required  to  give  security  that  he  would  prosecute 
the  action  against  the  alleged  tortious  taker  to  deter- 
mine the  right  to  the  chattel,  and  if  the  right  should  be 
determined  against  him,  the  plaintiff,  to  return  them 
to  the  taker,  the  defendant  in  the  action.  If  the  sheriff 
made  return  to  this  writ  that  the  defendant  had  eloigned 
(removed  afar  off)  the  chattels,  or  that  they  were  dead, 
or  tiie  like,  then  the  plaintiff  could  have  a  capias  in 
withemam  (you  shall  take  as  a  further  distress), 
authorizing  the  sheriff  to  seize  so  many  of  the  defend- 
ant's cattle  as  were  equivalent  in  value  as  those  dis- 
trained. In  his  declaration  the  plaintiff  alleged  if  he 
had  recovered  his  chattels,  that  the  defendant  had  de- 
tained (detinuit)  them,  and  could  recover  damages  only 
for  the  detention;  but  if  he  had  not  recovered  his  chat- 
tels, then  he  alleged  that  the  defendant  detains  {detinet) 
than,  and  he  could  recover  damages  not  only  for  the 
detention,  but  also  for  the  value  of  the  goods.  These 
forms  were  called  respectively,  replevin  in  the  detinuit^ 
and  in  the  deHnet;  and  if  only  a  part  of  the  goods  were 
recovered  the  action  was  in  the  delmuit  as  to  them  and 
in  the  dednet  as  to  the  others. 

Replevin  can  be  supported  only  for  taking  a  personal 
diattel,  and  not  for  an  injury  to  things  affixed  to  the 
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fredioM.  The  plaintiff  must  at  the  time  of  the  tortious 
taking  have  had  either  the  general  property  in  the  goods 
taken  or  a  special  property  in  them  as  bailee,  pawnee, 
mortgagee,  or  the  like.  Replevin  cannot  be  supported 
if  the  plaintiff  have  not  the  right  of  immediate  posses- 
sion, and  at  the  common  law  it  lay  only  for  an  unlawful 
taking.  In  this  action  both  parties  are  considered  as 
actors  or  plaintiflFs.  The  defendant,  having  distrained, 
is  called  upon  to  justify  his  action.  This  he  does  in 
his  plea,  whidi,  as  it  contains  the  defendant's  justifica- 
tion and  presents  the  real  question  to  be  tried,  that  is, 
the  legaUty  of  the  distress,  is  essentially  a  declaration, 
and  the  plaintiff's  replication  a  plea;  so  that,  in  this 
acticm  the  pleadings  are  all  postponed  one  step.  In- 
■stead  of  justifying  the  defendant  may  deny  the  taking 
of  the  chattels  as  alleged,  or  may  claim  property  in 
them.  The  action  is  local  and  the  declaration  must  have 
certainty  of  place  and  description,  as  well  as  the  num- 
ber and  value  of  the  goods  taken.  The  judgment, 
when'  for  the  plaintiff,  is  that  he  recovers  his  damages 
and  his  costs;  when  for  the  defendant,  st  common  law, 
it  was  pro  retomo  habendo  (to  have  a  return)  to  him 
of  the  goods  taken  in  replevin. 

Sec.  1585.  INADEQUACY  OF  THE  FORMED 
ACTIONS. — These  formed  actions  were  in  many  ways 
inadequate.  ..Thus  they  afforded  no  remedy  for  injuries 
to  incorporeal  hereditaments;  nor  for  the  enforcement 
of  an  agreement  not  under  seal;  nor  for  injuries  to 
reputation;  nor  to  health;  nor  for  acts  of  omission,  of 
negligence,  or  of  deceit;  nor  for  violation  of  personal 
ri^ts  not  in  possession.    So  the  remedies  for  debt  not 
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evidenced  by  judgment  or  sealed  instruments,  or  based 
on  a  statute,  and  for  the  specific  recovery  of  diattels, 
were  miserably  inadequate. 

Sec.  1586.  ENLARGEMENT  OF  REMEDIES 
BY  STATUTE  OF  WESTMINSTER  II.— To 
remedy  some  of  the  defects  of  the  formed  actions,  the 
famous  statute  of  Westminster  II  (18  Edw.  I,  Ch. 
24)«  was  passed  in  1285;  authorizing  the  chancery  to 
frame  new  writs  {de  cormmiU  c<uu)  in  cases  similar  in 
principle  to  the  old.  Thus  writs  of  trespass  on  the  case 
began  to  appear.  They  stated  a  ground  of  complaint 
amtlogous  to,  but  not  quite  amounting  to  a  trespass  as 
sued  for  in  the  old  writs.  Such  a  wrong  was  called 
a  trespass  on  the  case  because  the  writ  was  very  like  a 
vrrit  of  trespass,  and  the  facts  constituting  the  cause  of 
action  were  set  out  quite  fully,  so  that  tiie  plaintiff's 
case  appeared  in  considerable  detail  in  the  writ. 

Sec.  1587.  ACTIONS  FOR  TRESPASS  ON 
THE  CASE. — Actions  on  the  case  lie  generally  to  re- 
cover damages  for  torts  not  committed  with  force  actual 
or  implied,  as  was  required  in  the  original  trespass  writs; 
or  for  acts  conmiitted  by  force  when  the  thing  is  in- 
tangible; or  when  the  injury  is  indirect  and  only  con- 
sequential; or  where  the  interest  in  the  property  af- 
fected is  only  in  reversion;  or  where  the  wrongful  act 
is  done  not  directly  by  the  defendant  but  by  his  servant 
la  the  course  of  his  master's  business,  even  without  his 
authority.  So  the  action  on  the  case  is  the  proper  form 
of  action  for  the  wrongful  and  malicious  use  of  legal 
process,  for  injuiries  to  health  and  reputation,  for  nus- 


DigizedbyGoOglC 


OF  FORMS  OF  ACTION.  «09 

feasance,  for  seduction,  criminal  conversation,  and  the 
like.  It  is  also  the  proper  action  for  fraud,  misrepre- 
sentation and  deceit,  independently  of  written  contracL 

The  declaration  in  an  action  on  the  case  ought  not 
to  allege  the  injury  to  have  been  committed  vi  et  amm, 
nor  should  it  conclude  contra  pacem.  In  other  points 
the  form  of  the  declaration  depends  upon  the  particular 
circumstances  on  which  the  action  is  based,  and  conse- 
quently there  is  a  greater  variety  in  this  than  in  any 
other  form  of  action. 

Sec.  1688.  ASSUMPSIT.— In  1520  it  was  first 
decided  that  under  the  Statute  of  Westminster  II,  al- 
lowing new  writs  in  like  cases,  that  one  who  sold  goods 
to  a  third  person  on  tbe  faith  of  the  defendant's  promise 
that  the  price  should  be  paid,  mi^t  have  an  action  on 
the  case  on  such  promise,  thus  introducing  tiie  whole 
law  of  parol  guaranty.  It  was  speedily  recognized  that 
cases  in  whidi  the  plaintiff  gave  his  time  or  his  labor 
were  as  much  within  the  principle  of  the  new  action 
as  those  on  which  he  parted  with  his  property.  The 
line  of  thought  on  which  these  results  were  reached 
seems  to  have  been  developed  tiirough  the  following 
steps:  the  action  on  the  case  lay  originally  for  a  mat 
feasance,  and  without  much  difikulty  it  was  extended 
to  mis  feasances,  and  finally,  after  a  long  struggle,  it 
was  extended  to  purely  non  feasances.  In  this  form 
it  was  applied  to  executory  contracts  not  under  seal, 
and  thus  became  established  the  action  of  special  as- 
sumpmt.  Bvery  such  contract  required  a  consideration 
to  support  it  and  render  it  enforceable. 
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The  next  step  was  taken  in  1609  when  the  courts 
introduced  or  admitted  the  idea  of  an  implied  promise, 
as  when  the  defendant  received  and  accepted  goods 
from  the  plaintiff  under  circumstances  negativing  the 
idea  that  a  gift  was  intended,  he  was  held  to  have  im- 
pliedly promised  to  pay  what  they  were  reasonably 
worth.  This  action  on  an  implied  promise  is  general 
aa^wmpait,  and  this  form  of  action  is  also  applied  to 
quasi-contracts,  which  in  truth  are  not  contracts  at  all, 
but  merely  certain  obligations,  largely  equitable  in  tlieir 
nature,  that  the  law  courts  enforce  under  the  form  of 
a  contract  action  as  the  action  for  the  recovery  of  money 
paid  under  a  mistake  of  facts. 

The  action  of  assumpsit  upon  parol  contracts  came 
in  time  to  be  regarded  as  contract  actions,  but  they  had 
the  marks  of  their  em  delicto  origin  strongly  impressed 
upon  them.  The  plaintiff  declared,  that  "the  said  de- 
fendant, not  regarding  his  said  promise,  but  contriving 
and  fraudulently  intending,  craftily  and  subtly,  to  de- 
ceive and  defraud  the  plaintiff,  etc."  In  this  action, 
after  verdict,  ihe  judgment  could  not  be  arrested  mere- 
ly because  the  defendant  had  pleaded  "not  guilty,"  as 
there  was  a  deceit  alleged. 

As  developed,  the  action  of  assumpsit  (he  under- 
took) became  the  characteristic  remedy  for  the  recov- 
ery of  unlittuidated  damages  for  the  violation  of  an 
express  contract  not  under  seal,  or  of  a  promise  implied 
by  law  from  an  executed  consideration  or  from  a  legal 
duty.   If  the  action  were  based  upon  an  express  prom- 
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ise,  it  was  special  mnmipnt,  otherwise  it  was  general 
assumpsit. 

Assumpsit  cannot  be  based  upon  an  obligation  created 
by  a  sealed  instrument  or  based  upon  a  record,  although 
the  fact  that  the  obligation  is  coUateraUy  secured  by 
such  deed  or  record  does  not  prevent  bringing  assump- 
sit upon  the  main  obligation.  Nor  can  assumpsit  be 
brought  upon  facts  excluding  tbe  idea  of  contract,  ex- 
cept in  those  cases  coming  under  quasi-contract. 

General  assumpsit,  or  tiie  Common  Counts,  as  they 
are  commonly  called,  cannot  be  supported  by  proof 
of  a  special  executory  contract,  for  the  law  will  not 
imply  a  promise  where  an  express  promise  exists.  But 
if  the  contract  has  been  fully  executed  by  the  plaintiff, 
he  may  introduce  under  the  common  counts,  evidence  of 
the  work  and  labor  he  has  performed,  the  materials  he 
has  furnished,  the  money  he  has  loaned  to  the  defendant, 
and  the  like.  So,  also,  if  the  special  contract  is  ToidT 
or  has  been  abandoned,  or  if  abandonment  by  the  plain- 
tiff is  justifiable,  general  assumpsit  may  be  brou^t. 

The  common  cotmts,  so  called,  were  for  money  paid 
to  the  defendant's  use;  for  money  had  and  received  by 
the  defendant  imder  circumstances  unposing  upon  him 
the  obligation  of  paying  it  over  to  the  plaintiff;  for 
money  loaned  to  the  defendant;  for  interest  on  such  a 
loan,  or  on  forbearance  of  money;  for  balance  due  from 
tbe  defendant  upon  an  accotmt  stated,  or  agreed  upon; 
for  use  and  occupation  of  land;  for  board  and  lodging; 
for  goods  sold  and  delivered;  for  goods  bargained  and 
sold;  for  work,  labor  and  materials.    In  these  common 
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counts,  circumstances  were  also  alleged  which  created 
the  duty  or  obligation  to  pay,  and  the  promise  to  pay 
was  implied  from  this  consideration.  Nothing  but 
money  could  be  recovered  under  the  common  counts. 
The  declaration  in  assumpsit  must  invariably  discl(Me 
the  consideration  upon  which  the  contract  was  founded; 
the  contract  itself,  whether  express  or  implied ;  and  its 
breach  by  the  defendant.  The  claim  of  damages  should 
be  laid  large  enou^  to  cover  the  real  amount  of  money 
claimed. 

Sec.  1589.  TROVER.— As  the  wager  of  law  wm 
a  legal  method  of  defense  to  detinue  as  well  as  to  debt, 
it  became  as  desirable  to  substitute  a  new  action  for 
detinue  as  it  was  to  have  assumpnt  in  place  of  debt. 
Accordingly,  with  the  progress  of  pleading,  there  was 
developed  the  action  of  trover ,  (from  the  French  verb 
trouver,  meaning  to  find),  which  was  based  upon  a 
supposed  finding  by  the  defendant  of  the  thing  de- 
manded, and  converting  it  to  his  use.  Gradually  the 
legation  of  finding  became  a  pure  fiction,  and  the  de- 
fendant was  not  permitted  to  traverse  (deny)  it. 
Trover  thus  became  sustainable  against  any  person 
who  had  in  his  possession,  no  matter  how  that  posses- 
sion was  acquired,  the  personal  property  of  another,  and 
who  sold  or  used  that  property  without  the  consent  of 
the  owner,  or  refused  to  deliver  it  upon  the  owner's 
demand.  The  injury  lies  in  the  conversion,  and  the 
action  is  brought  for  the  recovery  of  damages  to  the 
value  of  the  thing  converted,  and  not  to  recover  pos- 
session of  the  chattels  themselves.    Satisfaction  of  the 
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judgment  for  the  plaintifiF  transfers  the  title  to  the  chat- 
tel to  Uie  defendant,  the  same  as  if  he  had  paid  the 
purchase  price. 

Trover  lies  only  for  the  conversion  of  some  personal 
chattel,  and  not  for  injuries  to  real  property.  It  is 
sustainable  only  for  specific  articles,  but  as  only  dam- 
ages are  donanded  the  description  need  not  be  so  speci- 
fic as  in  detinue. 

In  order  to  support  the  action  of  trover  the  plaintiif 
must  have  had  at  the  time  of  the  convernon  a  general 
or  special  property  in  the  chattel  converted,  and  either 
the  actual  possession,  or  the  right  to  immediate  pos- 
session. Generally,  if  the  property  be  only  special,  the 
possession  must  have  been  actually  in  the  plaintifiF,  but 
there  is  an  exception  to  this  rule,  in  the  case  of  one  who 
has  also  an  interest  in  the  goods  converted. 

Conversion  may  consist  in  a  wrongful  taking,  or  an 
illegal  assumpsit  of  ownership,  or  an  illegal  use  or  mis- 
use of  the  chattel,  or  its  wrongful  detention.  But  a 
mere  omission  or  non-feasance  is  not  sufifioient  to  sup- 
port trover.  Where  the  plaintiff  is  not  prepared  to 
prove  a  wrongful  taking,  or  a  wrongful  use,  or  the 
like,  he  must  make  an  actual  demand  upon  the  defend- 
ant before  bringing  suit,  and  must  prove  such  actual 
demand  and  the  defendant's  refusal  tiiereof,  or  such 
neglect  to  comply  as  amounts  to  a  refusal.  Such  de- 
mand and  non-compliance  are  prima  facie  evidence 
of  a  conversion,  which  the  defendant  may  rebut  by 
showing  that  the  chattel  was  lawfully  in  his  possession, 
and  that  he  lost  it  throu^  negligence;  or  that  he  was 
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uncertain  as  to  plaintiffs  title  and  offered  to  deliver  the 
chattel  to  the  true  owner;  and  the  like.  There  is  no 
conversion  unless  the  act  complained  of  amounts  to  a 
denial  of  the  plaintiff's  right  to  possession.  If  the  diat- 
tel  has  been  onoe  converted,  its  restoration  to  the  plain- 
tiff, or  a  tender  of  it  will  not  cure  the  Injtiry,  such 
tender  will  only  mitigate  damages.  Where  it  is  doubt- 
ful whether  the  evidence  will  establish  a  conversion,  a 
cowit  in  case,  for  negligence,  should  be  joined. 

One  joint-tenant  or  tenant  in  common  or  co-parcener 
cannot  support  trover  against  his  co-tenant,  unless  the 
latter  has  destroyed  or  sold  the  chattel  in  question,  as 
eauAi  has  a  ri^t  to  its  possession. 

For  a  wrongful  taking,  trover  may  be  brou^t  con- 
currently with  trespass ;  but  trespass  will  not  lie  where 
the  taking  was  lawful  and  excusable.  The  declaration 
in  trover  should  state  that  the  plaintiff  was  possessed 
of  the  goods  in  question  as  of  his  own  property;  that 
they  came  into  the  defendant's  possession  by  finding, 
and  that  the  defendant  converted  them  to  his  own  use, 

to  the  damage  of  the  plaintiff  in  the  sum  of  $ 

dollars.  The  damages  should  be  alleged  large  enough 
to  cover  the  value  of  the  goods,  and  the  loss  through 
their  detrition,  judgment  being  for  damages  and  costs. 
The  allegation  of  finding  is  not  traversable,  and  its 
omission  is  cured  by  verdict. 

Sec.  1590.  EJECTMENT.— The  development  of 
the  action  of  ejectment  furnishes  probably  the  best  il- 
lustration of  the  use  of  fictions  that  is  to  be  found  in 
the  history  of  tiie  common  law.    Qriginally  the  termor. 
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or  tenant  might  have  an  action  in  covenant  against  the 
lessor  OF  his  heirs,  if  he  was  ejected  from  the  term,  and 
if  the  lessor  was  the  ejector  the  lessee  mig^t  also  recover 
possession,  but  he  could  not  recover  possession  from 
the  lessor's  feoffee;  and  against  a  stranger  the  termor 
had  no  remedy  whatever.  Such  ejectment  by  a  stranger 
was  a  disseizin  of  the  lessor,  and  if  the  lessor  recovered 
his  seizin,  sudi  recovery  did  not  inure  to  the  boiefit  of 
the  lessee  or  termor. 

About  1280,  a  new  action — quare  ejecit  infra  ter- 
minum  (wherefore  he  ejected  him  during  his  term)  — 
was  given  the  termor,  by  whidi  he  could  recover  pos- 
session from  his  lessor's  feoffee.  And  in  1871,  the  new 
writ  of  ejectionfi  firma  (ejectment  from  the  farm)  ap- 
peared. This  new  writ  was  in  the  nature  of  a  writ  of 
trespass,  and  lay  against  aU  ejectors  who  were  strangers 
to  the  title,  but  it  gave  only  damages  to  tiie  plaintiff. 
As  possession  was  the  main  thing  the  tenant  desired  to 
recover,  the  disappointed  suitors  began  to  apply  to  the 
court  of  equity,  which  was  about  this  time  broadening 
its  jurisdiction  with  great  success.  And  thus  under 
stress  of  competition,  the  common  law  courts  awoke  to 
the  fact  that  they  could  also  restore  poasegsion  in  eject- 
ment proceedings.  This  occurred  somewhere  betweoi 
U5S  and  1490. 

From  this  time  on  the  action  of  ejectment  begins  to 
take  on  its  modem  form,  and  it  is  regarded  as  an  action 
by  which  the  court  can  restore  a  termor  to  the  posses- 
sion of  his  term  if  ejected  by  a  stranger  or  even  by  his 
lessor,  and  also  give  him  damages;  and  incidentally, 
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it  will  try  the  title  of  the  lessor,  for  if  he  had  no  title 
the  term  was  void.  The  question  of  title  could  therefore 
always  be  raised  by  the  defendant's  plea  of  not  guilty. 
Hence  this  action  permitted  the  trial  of  the  title,  but 
only  when  a  real  ejectment  occurred,  and  in  its  trial 
of  the  title  it  simplified  the  long,  intricate  and  costly 
process  of  a  real  action. 

By  reason  of  being  a  simplified  way  of  trying  titie 
to  real  property.  It  offered  inducements  to  the  form- 
enslaved  lawyers  and  courts  of  that  time  to  adapt  it 
to  the  trial  of  title  in  all  cases.  But  to  do  so  they 
bad  to  bring  themselves  nominally  within  the  purview 
of  this  action  of  ejectment.  They  created  a  lease  for 
the  express  purpose  of  tirying  titles.  The  claimant  out 
of  possession  entered  on  the  land  with  some  friend  to 
whom  he  sealed  and  delivered  a  lease  for  a  term  of 
years.  This  artificial  lessee  remained  upon  the  land 
until  the  adverse  party,  the  actual  occupant,  came  upon 
the  freehold,  that  is,  saw  him  and  went  towards  him, 
when  he  was  deemed  to  have  been  ejected.  The  arti- 
ficial, or  specially  created  lessee,  now  brings  suit 
against  the  occupant  and  serves  upon  him  a  writ  of 
ejecOone  frma. 

This  was  the  facHHoua  or  artificial  stage  in  tiie  de- 
velopment of  tiie  action  of  ejectment  It  worked  no 
injustice  so  long  as  the  actual  occupant  was  made  de- 
fendant, or  actually  knew  of  the  colliuive  action.  But 
knaves,  seeing  tiie  possibilities  in  the  case,  began  to 
procure  a  second  friendly  party  to  come  on  and  eject 
the  artificial  lessee.    He  was  called  the  casual  ejector^ 
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and  when  sued  by  the  artificial  lessee  made  default,  and 
thus  the  title  was  adjudged  to  the  plaintiff,  although 
the  actual  occupant  was  entirely  ignorant  of  the  pro- 
ceedings. The  courts,  however,  soon  remedied  this  by 
a  rule  requiring  the  actual  occupant  to  have  full  notice 
of  the  proceedings,  and  giving  him  opportunity  to  come 
in  uid  defend  if  he  so  desired. 

The  action  remained  in  this  factitious  stage  until 
the  time  of  the  Commonwealth  (1649-1660),  when,  on 
account  of  the  violence  sometimes  growing  out  of  these 
artificial  entries,  Rolle,  C.  J.,  advanced  the  action  into 
what  may  be  called  the  ficUtioua  stage.  In  this  no  lease 
is  sealed,  no  entry  or  ouster  is  in  fact  made,  the  plaintiff 
lessee  mid  Mhe  casual  ejector,  are  both  men  of  straw. 
Thus,  A,  the  adverse  claimant,  delivers  to  B,  the  occu- 
pant, a  declaration  in  ejectment,  in  which  John  Doe 
and  Richard  Roe,  fictitious  persons,  are  respectively 
plaintiff  and  defendant.  In  this  declaration  Doe  states 
a  fictitious  demise  of  the  lands  in  question  to  himself 
by  the  adverse  claimant  for  a  term  of  years,  and  com- 
plains of  an  ouster  from  them  by  Roe  during  its  con- 
tinuance. To  this  is  annexed  a  notice  by  Roe,  to  the 
occupant,  informing  hipi  of  the  proceedings,  and  ad- 
vising him  to  apply  to  the  court  for  permission  to  de- 
fend the  action,  as  he.  Roe,  has  no  title  and  will  make 
no  defense.  If  the  occupant  does  not  so  comply  witliin 
a  reasonable  time,  the  court  will,  on  proper  proof  of  the 
service  on  him  of  the  declaration  and  notice,  give  judg- 
ment against  the  casual  ejector.  Roe,  and  execution  for 
the  possession  of  the  lands  to  the  plaintiff  lessee.    But 
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if  the  occupant  apply,  as  he  may  be  relied  on  to  do,  tar 
leave  to  defend,  then  he  is  required  to  enter  into  what 
is  called  the  consent-rule,  by  which  he  was  compelled 
to  admit  a  series  of  fictions,  vizable,  the  entry,  the  lease 
and  the  otuter.  Then,  and  not  till  then,  was  he  per- 
mitted to  come  in  and  defend  by  having  his  name  sub- 
stituted for  that  of  the  casual  ejector.  Then  the  cause 
regularly  proceeded  to  trial. 

Ejectment  lies  for  the  recovery  of  the  possession  of 
corporeal  real  property,  in  which  the  plaintiff's  lessor 
has  the  legal  interest,  and  a  possessory  right  not  barred 
by  the  statute  of  limitations.  The  plaintiff  must  re- 
cover upon  the  strength  of  his  lessor's  title;  possession 
gives  the  defendant  a  title  against  every  person  wbo 
cannot  show  a  better  or  sufficient  title.  So  the  plain- 
tiff's lessor  must  have  had  the  right  of  possession  both 
at  fbe  time  of  leasing  and  at  the  time  of  bringing  Qie 
action.  If  the  lease  expire  during  the  trial,  the  suc- 
cessful plaintiff  gets  jud^nent  with  a  perpetual  stay 
of  execution  as  to  possession,  so  that  he  can  recover 
mesne  profits  and  costs.  The  defendant's  possession 
at  the  time  of  leasing  must  be  adverse  or  illegal.  There 
must  be  an  ouster,  but  a  wrongful  detention  after  law- 
ful entry  made  will  amoimt  to  an  ouster  in  law.  Where 
there  has  been  no  actual  ouster,  demand  for  possession 
must  have  been  made  and  refused  before  bringing  the 
action. 

In  the  fictitious  stage  of  ejectment,  no  substantial 
damages  could  be  given  for  a  merely  imaginary  ouster, 
so  that  after  the  plaintiff  had  established  his  title  he 
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was  permitted  to  bring  a  certain  action  of  trespass,  an 
action  for  metne  profits.  In  this  action  the  plaintiff 
complains  of  his  ejection  and  loss  of  possession,  states 
the  time  during  which  liie  defendant  held  the  lands 
and  took  the  profits,  and  prays  judgment  for  the  dam- 
ages he  has  thereby  sustained.  The  judgment  in  the 
action  of  ejectment  is  conclusive  evidence  of  the  title 
at  and  since  the  alleged  leasing,  but  not  prior  thereto, 
nor  is  it  evidence  of  the  defendants  occupancy  except 
from  the  time  of  service  upon  him  of  the  declaration  of 
ejectment.  Mesne  profits  are  now  usually  recoverable 
in  a  count  joined  with  the  count  in  ejectment. 

Sec.  1591.  AT  COMMON  LAW  THE  PLEAD- 
ER MUST  NOT  MAKE  A  MISTAKE  IN 
CHOOSING  FORM  OF  ACTION.— At  the  com- 
mon law  a  mistake  in  the  form  of  the  action  was  fatal  to 
the  action.  The  courts  considered  form  as  an  essential 
part  of  a  legal  proceeding,  and  would  not  allow  the 
parties,  even  by  agreement,  to  try  a  question,  or  to 
proceed  with  a  cause  in  the  wrong  form  of  action. 
When  the  objection  to  the  form  is  substantial  and  ap- 
pears on  the  face  of  the  pleadings,  it  may  be  taken  by 
demurrer,  by  motion  in  arreH  of  judgvient,  or  by  writ 
of  error.  AVhen  it  does  not  so  appear,  it  can  only  be 
taken  as  a  ground  of  non-stdt.  If  for  such  a  mistake 
the  plaintiff  fail  in  his  action  and  judgm^it  be  given 
against  him  for  that  reason,  and  not  upon  the  merits, 
tius  judgment  is  no  bar  to  a  new  action  for  the  same 
cause.  Under  the  modem  practice,  sudi  a  mistake  may 
be  cured  by  amendment,  and  has  no  more  serious  con- 
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sequences  than  delay,  expense  and  mortification  to  the 
pleader. 

Sec.  1592.  EXTRAORDINARY  ACTIONS.— 
There  are  a  number  of  extraordinary  actions,  whidi 
were  developed  from  time  to  time,  to  meet  emer- 
gencies, the  use  of  which  is  permitted  only  when  the 
ordinary  forms  of  action  are  insufficient.  These  are: 
1.  Mandatimg.  2.  Procedendo.  8.  ProhSntion,  4.  Quo 
Warranto.  5.  Information.  6.  Habeas  Corpus.  7* 
Certioran. 

Sec  1598.  SAME  SUBJECT— MANDAMUS. 
— The  writ  of  mandamug  (we  command) ,  is  a  mandate 
issuing,  in  England,  in  the  king's  name  from  the  court 
of  King's  Bench,  and  addressed  to  any  person,  cor- 
poration, or  inferior  court  of  judicature  witiiin  the 
king's  dominions,  requiring  to  be  done  some  particular 
mimsterial  act  therein  specified,  which  appertains  to 
the  duty  of  the  party  to  whom  the  writ  is  addressed, 
and  which  the  court  of  Sling's  Bench  has  previously 
determined  to  be  consonant  to  right  and  justice.  This 
writ  may  be  employed  wherever  the  appKcant  has  the 
ri^t  to  have  anything  done  of  a  ministerial  diaracter, 
and  has  no  other  adequate  specific  means  of  compelling 
its  performance. 

Sec.  1594.  SAME  SUBJECT— PROCEDENDO. 
— ^The  writ  of  procedendo  ad  judicium  (for  proceeding 
to  judgment),  issues  in  England,  out  of  the  court  of 
Chancery,  commanding  an  inferior  court,  which  improp- 
erly delays  judgment,  to  give  it,  but,  of  course,  without 
spedfying  what  judgment  is  to  be  given;  since  judg- 
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ment,  if  erroneous,  must  be  corrected  by  means  of  a 
writ  of  error  or  an  appeal.  Disobedience  to  a  writ  of 
procedendo  may  be  punished  as  a  contempt. 

Sec.  1595.  SAME  SUBJECT— PROHIBI- 
TION.— A  writ  of  prohibition  is  a  hi^  prerogative 
writ,  issuing  properly  out  of  the  court  of  ICing's  Bench, 
directed  to  the  judge  and  parties  to  a  suit  in  an  inferior 
eourt,  commanding  them  to  cease  from  the  prosecution 
thereof.  It  issues  upon  a  suggestion  of  usurpation  of 
jurisdiction  by  the  lower  court.  If  either  the  inferior 
judge  or  the  parties  proceeded  after  such  writ  of  pro* 
faibition  has  issued  it  was  a  contempt  of  the  court  is- 
suing the  writ.  When  the  question  of  jurisdiction  in 
the  lower  court  is  doubtful,  it  is  tried  by  a  feigned  con- 
tempt, Bjad  if  it  be  decided  in  favor  of  the  lower  court, 
the  hi|^ier  court  grants  a  writ  of  consultation^  thereby 
returning  the  cause  to  the  lower  court  to  be  there  pro- 
ceeded with  according  to  law. 

Sec  1596.  SAME  SUBJECT— QUO  WAR- 
RANTO.— The  writ  of  quo  roarranto  (by  what  author- 
ity) ,  is  in  the  nature  of  a  writ  of  right  for  the  king  or 
state  against  him  who  claims  or  usurps  any  office,  fran- 
chise, or  liberty,  to  inquire  by  what  authority  he  sup- 
ports his  claim,  in  order  to  determine  the  right.  It  lies 
also  against  him  who  holds  after  cause  for  forfeiture, 
or  who  holds  unlawfully  after  expiration  of  term. 

By  virtue  of  statutes,  an  information  in  the  nature 
of  quo  marantOj  without  a  resort  to  the  prerogative 
writ,  may  be  brought,  by  leave  of  court,  at  the  relation 
of  any  person  desiring  to  prosecute  the  same  (who  is 
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called  the  relator),  against  any  person  usurping,  in- 
truding into  or  unlawfully  holding  a  franchise  or  office 
in  any  city,  borou^  or  town  corporate.  The  relator 
must  have  been  in  some  way  injured  by  tbe  act  com- 
plained of,  though  not  necessarily  specially  injured. 
If  the  defendant  be  convicted,  judgment  of  ouster  may 
be  given  against  him,  and  fae  may  also  be  fined. 

Sec.  1597.  SAME  SUBJECT— INFORMA- 
TION.— In  England,  an  information  on  bdialf  of  the 
Crown,  filed  in  the  Exchequer  by  the  king's  attorney 
general,  is  a  method  of  suit  for  recovering  money  or 
chattels  due  to  the  king,  or  for  obtaining  satisfaction 
in  damages  for  any  personal  wrong  committed  to  the 
land  or  other  possessions  of  the  Crown.  It  is  grounded 
merely  upon  the  intimation  of  the  attorney  general, 
who  "gives  the  ^ourt  to  understand  'and  be  informed 
of  the  matter  in  question,  whereupon  the  party  in- 
formed against  is  put  to  his  answer,  and  trial  is  had 
as  between  private  subjects. 

Sec.  1598.  SAME  SUBJECT— HABEAS  COR- 
PUS.— The  writ  of  JuAeas  corpus  ad  svbjiciendum 
(you  shall  have  the  body  for  submission),  is  the  great 
common  law  writ  for  inquiring  into  the  lawfulness  of 
the  detention  of  any  person.  The  person  having  in  his 
custody  the  party  restrained  of  his  liberty  must  forth- 
with produce  him  before  the  court  or  judge  issuing  the 
writ.  If,  upon  inquiry,  such  judge  or  court  finds  such 
imprisonment  or  restraint  to  be  lawful,  and  under  suf- 
ficient authority,  no  further  inquiry  can  be  made  into 
the  guilt  or  innocence  of  the  accused,  and  he  is  re- 


DigizedbyGoOglC 


OF  FORMS  OF  ACTION.  2S8 

manded  into  custody,  to  Iw  tried  according  to  the  ordi- 
nary forms  of  law;  but  if  it  be  found  that  he  has  been 
held  without  lawful  authority,  he  must  be  released. 
This  writ  applies  as  well  where  the  person  detained  is 
a  private  person,  as  where  he  is  an  officer. 

Sec  1599.  SAME  SUBJECT— CERTIORARI 
AND  ERROR. — ^A  writ  of  certiorari  issues  from  a 
superior  court  to  one  of  inferior  jurisdiction,  and  com- 
mands such  inferior  court  to  certify  to  the  former  the 
record  or  proceedings  in  a  particular  case.  Upon  re- 
ception of  the  matter  so  certified,  the  superior  court  may 
proceed  with  the  cause  as  though  it  had  originated  there; 
or  it  may  simply  inspect  the  record,  where  the  pro- 
ceeding is  a  summary  one  and  not  according  to  the  rom- 
mon  law,  and  determine  whether  or  not  there  has  been 
any  material  irregularity  therein,  i^ch  finding  is  certi- 
fied back  to  the  inferior  court. 

A  Writ  of  Error  is  a  method  of  procuring  a  review 
of  a  case  as  to  the  points  of  law  involved  therein,  in 
a  superior  court,  and  will  be  discussed  in  a  later  chapter. 
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OF  THE  JOINDER  AND  EI£CTION  OF  ACTIONS. 

Sec.  1600.  COUNTS  IN  THE  SAME  FORM 
OF  ACTION  MAY  BE  JOINED.— For  the  pur- 
pose of  lessening  the  burdens  of  litigation,  certain  ac- 
tions or  grounds  of  complaint  are  required  to  be  joined, 
or  disposed  of  in  a  single  suit  between  the  parties.  The 
rule  originally  was,  that  counts  in  the  same  form  of 
action  might  be  joined,  but  that  those  in  different  forms 
of  actions  could  not  be  joined.  This  rule  was  grounded 
in  the  fact  that  at  that  time  every  proceeding  was  begun 
by  a  separate  original  writ,  and  dififerent  actions  re- 
quired the  corresponding  writ,  but  if  two  or  more 
grounds  of  complaint  between  the  same  parties  fell 
under  the  same  form  of  action  so  as  to  be  set  up  in 
separate  counts  under  the  same  action  they  not  only 
might  be  joined,  but  were  required  to  be  joined.  To 
this  rule  there  was  a  limitation  that  counts  which 
sounded  in  contract  could  not  be  joined  with  those 
sounding  in  tort.  The  limitation  arose  after  the  action 
on  the  case  developed  to  include  tuaumpstt,  whidi 
sounded  in  contract,  and  trover,  or  case  generally,  which 
foimded  upon  a  tort. 

Where  the  same  form  of  action  may  be  adopted  for 
several  distinct  injuries,  the  plaintiff  may  generally 
proceed  for  all  in  one  action,  though  the  several  rights 
affected  were  derived  from  different  titles.    But  a  per- 
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son  cannot,  in  the  same  action,  join  a  demand  in  his 
own  rights  and  a  demand  in  autre  droit  (in  another 
right) ;  nor  can  he  join  in  the  same  action,  an  obliga- 
tion wfaidi  is  personal,  and  one  which  involves  the  de- 
fendant in  a  representative  capacity.  However  perfect 
in  form  each  count  may  be,  a  misjoinder  will  be  vul- 
nerable to  a  general  demurrer,  to  a  motion  in  arrest  of 
judgment,  and  to  a  writ  of  error.  A  demurrer  for 
misjoinder  of  causes  of  action  must  be  to  the  whole 
declaration.  Under  the  later  statutes  of  jeofails  and 
amendments,  a  misjoinder  may,  before  verdict,  be  cured 
by  entering  a  nolle  prosequi  (unwilling  to  pursue), 
upon  one  or  more  counts  which  are  objectionable;  but 
after  a  general  verdict  for  damages,  and  judgment  en- 
tered thereon,  the  judgment  would  even  now  have  to 
be  arrested,  as  the  court  could  not  say  what  count  or 
coimts  the  jury  assessed  the  damages. 

Sec.  1601.  ELECTION  OF  ACTIONS.— Some- 
times the  plaintiff  has  a  choice  of  remedies  for  the  same 
injury.    Thus: 

1.  Where  the  title  of  the  plaintiff  is  doubtful,  he 
should,  if  possible,  choose  a  remedy  requiring  proof  of 
possession  only;  as  tresptus,  for  example,  rather  than 
ejectment;  and  trespeus  and  trover  rather  than  tuaump- 
tit. 

2.  In  actions  on  contracts,  the  non-joinder  of  a 
proper  co-plaintiff  is  ground  for  non-suit,  while  in  a 
tort  action  it  is  open  only  to  plea  in  abatement.  Again, 
in  contract,  the  mis-joinder  of  defendants  is  a  groxmd 
for  non-suit,  and  the  non- joinder  of  defendants  may 
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be  pleaded  in  abatement;  while  in  most  torta,  as  in  all 
which  are  considered  joint  and  several,  mis-joinder  and 
non-joinder  of  defendants  is  immateriaL  So  when  there 
is  doubt  as  to  who  are  proper  parties,  case,  or  other 
tort  action,  should,  if  possible,  be  used  instead  of  as- 
sumpsit. 

8.  The  plaintiff  may  have  some  demand  which  can 
be  brought  only  in  tort,  or  only  in  contract,  and  others 
which  may  be  brought  indifferently.  '  These  latter 
should,  if  possiUe,  be  so  declared  on  as  to  be  joinable 
with  the  first. 

4.  Sometimes  to  one  form  of  action  the  defendant 
may  plead  a  defense  whidi  he  could  not  to  another. 
Thus  a  discharge  in  bankruptcy,  at  common  law,  could 
be  pleaded  in  bar  of  assumpsit  for  a  contract  obliga- 
tion existing  at  the  time  of  the  discharge,  but  not  in 
bar  of  a  tort  action.  So  set-off  may  be  pleaded  in  as- 
sumpsit, but  not  in  case.  In  cases  of  fraud,  the  statute 
of  limitations  may  not  begin  to  run  until  the  fraud  is 
discovered,  while  against  the  action  in  assumpsit  it  may 
begin  to  run  at  the  time  of  the  transaction.  In  all  of 
these  cases,  and  many  others,  the  pleader  will  elect  which 
action  is  the  most  advantageous  for  him  to  bring. 

5.  In  some  cases  the  plaintiff  may  choose  between 
a  local  action  and  a  transitory  action.  Differences  in 
the  ability  of  the  courts,  or  the  prejudices  of  the  jurors* 
may  lead  him  to  prefer  one  of  these  to  the  other. 

6.  At  common  law  whoi  a  tort-feasor  died,  the  cause 
of  action  springing  from  the  wrong,  died  with  him. 
But  if  the  tort  is  one  that  can  be  waived  and  action  be 
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brought  in  assumpsit,  assumpsit  may  be  brought  against 
the  representative  of  the  deceased  wrongdoer  and  sat- 
isfaction obtained. 

7>  Infants,  limatics,  and  the  like,  are  miable  to  create 
contractual  obligations  against  themselves,  but  they  are 
liable  for  their  torts.  Hence,  vrhere  possible,  the  action 
of  tort  would  be  preferable  to  assumpsit. 

8.  The  nature  and  amount  of  damages  recoverable 
in  differait  forms  of  actions,  may  frequently  make  one 
form  preferable  to  anotiier.  So  in  some  jurisdictions 
stringent  process  exists  against  defendants  in  tort  ac- 
tions, which  mi^t  be  an  advantage. 

9.  In  debt,  judgment  by  nil  dicet  (he  says  nothing), 
or  generally,  on  default,  is  final;  while  in  assumpsit 
and  covenant  it  is  only  interlocutory,  and  compels  delay 
and  additional  expense,  before  execution  may  be  taken 
out. 

Sec  1602.  EFFECT  OF  ELECTION— RIGHT 
TO  CHANGE  FORM  OF  ACTION.— Where  a 
pleader  has  elected  one  form  of  action,  he  may  never- 
theless abandon  it,  and  after  duly  discontinuing  the 
action,  he  may  resort  to  another.  But  where  there  are 
two  inconsistent  remedies,  he  is  bound  by  his  election, 
and  cannot  aftorwards  change  his  form  of  action. 
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OF  THE  FUIX  PKOCEEDmOS  IN  AN  ACTION  AT  LAW. 

Sec  1608.  IN  GENERAL.— The  full  proceedings 
in  an  action  at  law  from  its  conunencement  to  its  ter- 
mination involved  the  following  steps  in  succession: 
1.  The  process.  2.  The  appearance  of  the  defendant 
8.  The  pleadings.  4.  The  trial.  5.  The  judgment  6. 
The  execution.  7.  Proreedings  in  error,  where  such 
were  prosecuted.  These  will  be  considered  in  their 
order. 

Sec  1604.  1.  MEANING  OF  PROCESS  AND 
KINDS  OF  PROCESS.— Process  is  the  means  used 
by  the  judicial  au&orities  to  express  theii  orders,  and, 
if  need  be,  to  enforce  a  compliance  of  the  same.  The 
order  is  seldom  made,  but  is  generally  implied. 

Process  is  divided  into  three  kinds,  which  are  desig- 
nated: 1.  Original  process.  2.  The  mesne  process. 
8.  The  final  process. 

Original  process  was  the  means  of  instituting  the 
suit  and  compelling  the  defendant  to  come  into  cotu^ 

The  mesne  process,  issued  in  interlocutory  matters, 
that  is,  somewhere  between  the  commencement  and  dos- 
ing of  the  suit 

The  final  process  is  used  in  enfordng  the  court's 
judgment,  as  in  the  issuing  of  an  execution. 

Original  process,  at  the  early  common  law,  was 
known  as  the  "original  writ." 
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Sec.  1605.    OF  THE  ORIGINAL  WRIT.— The 

original  writ  was  the  King's  warrant  for  the  judges  to 
proceed  to  the  trial  of  the  cause.  Because  the  court 
could  not  so  proceed  without  the  command  of  the  King, 
file  judges  had  no  authority  to  consider  a  declaration 
varying  from  the  original  writ,  or  to  allow  amendments, 
or  pardon  mistakes,  or  permit  a  party  to  change  his 
form  of  action,  or  recover  more  than  the  amount  claimed 
in  his  writ.  And  so  piurely  personal  to  the  king  were 
these  original  writs,  that  anciently,  upon  the  demise  of 
the  king,  all  suits  pending  under  writs  granted  by  him 
were  immediately  discontinued,  and  the  plaintiff  was 
obliged  to  sue  out  a  new  writ,  ajid  begin  anew.  But  as 
the  application  for  the  king's  writs  became  more  fre- 
qu^it,  and  their  issue  more  a  matter  of  course,  the  is- 
suing of  them  was  more  and  more  entrusted  to  clerks 
and  other  subordinate  officials  in  the  diancery*  who  like 
most  ministerial  officers,  found  it  easier  to  copy  prece- 
dents than  to  adapt  eadi  writ  to  its  proper  purpose.  As 
a  result  original  writs  began  to  fall  into  hard  and  fast 
classes,  and  were  dung  to  with  such  persistency  by  the 
issuing  officers,  that  the  matter  had  to  be  remedied  by 
the  great  statute  of  Westminster  II,  providing  for  the 
issuing  of  new  writs  in  like  cases. 

The  form  of  the  original  writ  was  a  mandatory  let- 
ter issuing  out  of  the  Chancery,  under  the  great  seal 
of  the  realm  and  in  the  King's  name,  directed  to  the 
sheriff  of  the  county  where  the  injury  was  alleged  to 
have  been  conunitted,  containing  a  summary  state- 
ment of  the  cause  of  complaint,  and  was  in  form  eitho: 


DigizedbyGoOglC 


$80  COMMON  LAW  PLEADING. 

optional  or  peremptory;  it  was  termed,  according  to 
the  introductory  words  of  the  writ,  either  a  precipe 
(command)  or  ante  fecerit  tecurvm.  (if  he  shall  make 
you  secure).  Whenever  the  plaintiff  demanded  some- 
thing certain,  whidi  the  defendant  might  himself  per- 
form, the  writ  was  properly  a  precipe;  where  nothing 
specific  was  demanded,  but  only  wiliquidated  damages, 
to  obtain  whidi,  the  intervention  of  a  court  was  required, 
as  in  writs  of  trespass  or  case,  there  a  ri  te  fecerit  secu- 
rwm  was  issued.  The  optional  form — the  precipe — 
commands  the  defendant  either  himself  to  pay  the  debt 
to  the  plaintiff,  or  to  show  at  a  given  time  in  the  King's 
Court  why  he  does  not.  The  peremptory  form,  how- 
ever, calls  upcm  the  defendant  to  appear  immediately 
in  court,  provided  the  plaintiff  give  good  security  to 
prosecute  his  daim.  This  giving  of  security  is  now 
usually  a  matter  of  mere  form,  and  frequently  it  is  not 
even  required  as  a  matter  of  form.  Where  the  plaintiff 
is  a  non-resident  of  the  jurisdiction,  however,  he  is  fre- 
queniiy  compelled  to  give  security  for  costs.  Both  spe- 
cies of  writs  are  tested  (witnessed)  in  the  King's  own 
name,  and  issued  under  tiie  Great  Seal  of  the  Realm. 

The  day  upon  which  the  defendant  is  ordered  to 
appear  in  court,  and  on  which  the  sheriff  is  ordered 
to  bring  in  the  writ  and  report  what  he  has  done  in 
pursuance  thereof,  is  called  the  return  day  of  the  writ. 
The  year  was  divided  into  four  terms  in  which  the 
courts  at  Westminster  sat  for  the  despatdi  of  business, 
called  Hilary  Term,  which  began  January  11th,  and 
ended  January  Slst,  of  each  year;   Haster  Term,  b&> 
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ginning  April  15th,  and  ending  May  8th,  of  each  year; 
Trinity  Term,  beginning  Hay  22d,  and  ending  June 
12th  of  each  year*  and  Michelmas  Term,  beginning 
November  2d,  and  ending  November  25th  of  eadi  year. 
On  the  first  day  in  each  term  the  court  sat  to  take 
easoina  (excuses)  for  such  as  did  not  appear  in  obe- 
dience to  the  writ,  wherefore  this  is  usually  called  the 
Ettoin  day  of  the  term.* 

A  defendant  cannot  be  damaged  by  the  mere  suing 
out  against  him  of  the  original  writ,  and  no  action  lies 
therefore.  But  if  the  original  were  process  upon  which 
&e  defendant  could  be  compelled  to  come  into  court, 
an  action  would  lie  whenever  the  original  was  sued  out 
without  proper  and  sufficient  cause. 

The  first  step  to  compel  the  defendant's  appearance 
was  judicialj  as  contrasted  with  original  process.  Only 
the  original  writ  issued  from  the  Chancery,  and  under 
the  Great  Seal  of  the  Realm,  all  subsequent  process, 
Aether  original,  mesne,  or  final,  was  judiddl  process, 
and  issued  out  of  the  common  law  courts  into  which  the 
original  writ  was  made  returnable,  under  the  private 
seal  of  that  court,  and  bore  teste  in  the  name  of  the 
Chief  Justice  of  that  court. 

Sec.  1606.  OF  THE  VARIOUS  KINDS  OF 
ORIGINAL  PROCESS.— Process  at  common  law 

*In  the  United  States  jnrisdiction  is  conferred  npon  the 
court*  by  the  Constitution  and  statute  laws  creating  them,  and 
there  is  no  occasion  for  an  original  or  general  writ.  We  have 
neither  the  original  writ  nor  a  substitute  for  it,  as  our  nanmont 
is  not  to  be  confounded  with  the  original  writ,. though  doubtless 
it  was  designed  to  take  the  place  of  it. 
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Tftried  in  stringency  from  the  polite  summoru,  to  the 
decree  of  outlawry. 

First  was  the  nimmon*,  a  warning  to  appear  in  court 
on  the  return  day  of  tiie  original  writ;  this  being  diso- 
beyed, next  came  a  writ  of  attachment,  or  ponCj  so  called 
from  the  words  of  the  writ,  "pone  per  vadium  et  solves 
pldgios"  (put  by  gage  and  safe  pledges),  which  com- 
pelled him  to  g^re  gage  (pledge  of  goods)  or  $afe 
pledge  (sureties)  that  he  would  appear.  If  he  failed 
he  thereby  forfeited  his  gage,  and  his  safe  pledges  were 
fined.  Nest  there  would  be  sued  against  the  defendim^t 
the  writ  of  distringas  (you  shall  distrain),  or  distress 
mfinitOj  under  which  he  was  gradually  stripped  of  all 
his  goods.  Here  process  ended  in  the  case  of  injuries 
without  force;  but  for  injuries  wiWi  force  tiie  obdurate 
defendant's  person  was  next  attached,  imder  a  writ  of 
capiat  ad  respondendum,  (you  shall  take  for  answer- 
ing) .  If  the  sheriff  returns  that  the  defendant  nan  est 
inventus  (is  not  found)  in  his  bailiwick,  then  a  testatum 
capias,  issues  to  the  sheriff  of  the  county  in  which  the 
defendant  is  supposed  to  be.  The  testatum  capias  re- 
cites the  first  writ  of  cajnas,  and  adds  testatum  est  (it  is 
testified)  that  the  defendant  latitat  et  discurrit  (lurks 
and  wanders  about)  in  the  bailiwick  of  this  second  sher- 
iff, wherefore  he  is  coromanded  to  seize  the  body  of  the 
defendant  and  have  him  before  the  court.  Where  a  de- 
fendant absconds  and  Qie  plaintiff  wishes  to  proceed 
to  outlawry  against  him,  if  the  sheriff  cannot  find  him 
upon  the  first  writ  of  capias,  there  issues  an  alias  writ 
of  capias,  and  after  that  a  pluries  writ.    If  this  is  inef- 

DigizedbyGoOglC 


PROCEEDINGS  IN  ACTION  AT  LAW.  «83 

fectual,  there  issues  a  writ  of  exigent  or  exigi  facias 
(you  shall  caiise  to  be  exacted)  which  requires  the  sheriff 
to  cause  the  defendant  to  be  proclaimed  or  exacted,  in 
five  county  courts,  successively,  to  surrender  himself; 
if  he  does  so  the  sheriff  takes  him  as  in  a  capias;  if  he 
does  not  appear,  and  is  returned  quinto  exactus  (the 
fifth  time  exacted)  he  shall  then  be  outlawed  by  the  cor- 
oners of  the  county. 

The  judgment  of  outlawry  put  a  man  out  of  the  pro- 
tection of  llie  law,  made  him  incapable  of  bringing  a 
legal  action,  and  forfeited  all  his  goods  and  diattels  to 
the  king.  If  the  outlaw  appeared  publicly,  he  could  be 
arrested  on  a  capias  utlagatam  (you  shall  take  the  out- 
law) and  committed  to  prison  until  the  outlawry  was 
reversed.  It  will  be  noticed  that  in  all  this  tedious  pro- 
cedure there  was  no  judgment  by  default,  and  the  whole 
power  of  the  court  was  directed  to  correcting  the  con- 
tumacy of  the  defendant,  rather  than  to  redressing  the 
injiuy  suffered  by  the  plaintiff. 

The  Court  of  Emg's  Bench,  because  in  contempla- 
tion of  law  the  King  sat  In  it,  needed  no  original  writ 
to  give  it  cognizance  of  causes  arising  within  the  county 
in  which  it  sat  Its  authority  entitled  it  to  try  causes 
when  the  injury  alleged  was  forcible,  and  therefore  akin 
to  crimes.  As  no  original  writ  was  required,  it  devd- 
oped  process  of  its  own  whereby  to  bring  to  the  notice 
of  tbe  defendant  tiie  pendency  of  a  cause  against  him. 
This  was  called  a  bill  of  Middlesex,  or  of  Kent,  etc.,  ac- 
cording to  the  county  in  which  the  court  was  sitting. 
This  was  in  form  a  capias,  and  if  the  return  was  non  est 
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inventus^  there  issued  a  writ  of  laUtat,  directed  to  the 
sheriff  of  the  county  wherein  the  defendant  whs  sup- 
posed to  be. 

It  was  a  privilege  of  court,  that  an  officer  or  prisoner 
tiierein,  might  be  sued  without  origiaal  writ,  that  is,  tiie 
defendant  abeady  being  in  the  custody  of  the  court,  no 
original  writ  was  necessary  to  ^ve  the  court  jurisdic- 
tion over  faim.  Out  of  Ibis  fact  grew  the  practice  of 
King's  Bendi  in  taUng  jurisdiction  of  all  civil  causes 
involving  personal  actions.  Thus,  a  complaint  of  tres- 
pass, quare  clatuum  fregit,  would  be  entered  in  the  rec- 
ords of  the  court,  then  a  bill  of  Middlesex  or  other  writ 
would  be  issued,  whereby  the  defendant  was  brought 
into  the  custody  of  the  court;  whereupon  the  real  com- 
plaint waa  made  against  him,  and  the  complaint  of  tres- 
pass thereafter  ignored. 

The  court  of  Exchequer  extended  its  jurisdiction  in 
a  similar  way.  The  great  writ  in  this  court  was  the  quo 
minut.  The  plaintiff  suggests  that  he  is  the  king's 
debtor,  and  that  the  defendant  has  done  him  the  wrong 
complained  of,  quo  mtniw  tufficiens  existit  (by  whidi 
he  is  the  less  able)  to  pay  the  King  his  rent  or  debt. 
Upon  this  writ  the  defendant  may  be  arrested  as  upon 
a  capias,  and  once  within  &e  custody  of  the  court,  he 
may  be  proceeded  against  for  any  personal  cause  of  ac- 
tion. 

Sec.  1607.  IN  THE  UNITED  STATES  THE 
PROCESS  USED  TO  INSTITUTE  A  SUIT  IS 
A  SUMMONS.— In  the  United  States,  generally,  a 
summons  is  the  form  of  process  used  to  institute  a  suit. 
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It  is  generally  attested  by  ihe  chief  justice,  or  presiding 
judge  of  the  court  from  which  it  issues,  and  is  returna- 
ble to  the  court  from  which  it  issues.  It  is  addressed  to 
the  sheriff  of  the  county,  is  to  be  returned  oa  a  day  cer- 
tain therein  named,  and  in  general  takes  ttie  place  of 
the  original  writ  of  the  conmion  law. 

A  capias  ad  respondendum^  authorizing  the  arrest  of 
the  defendant's  person,  is  of  very  limited  use  in  this 
country  as  original  process.  It  is  allowed  in  some  juris- 
dictions by  express  statutory  authority  in  cases  of  fraud, 
breach  of  trust,  or  other  gross  wrongdoing. 

An  attachment  is  similarly  authorized  against  tiie 
property  of  absconding  debtors,  non-residents  and  other 
classes  of  persons  specifically  designated  in  the  statutes 
providing  for  this  summary  process. 

Sec.I608.  THE  APPEARANCE  OF  THE  DE- 
FENDANT.— The  appearance  of  the  defendant  is  his 
submission  to  the  jurisdiction  of  the  court.  In  pleas  to 
the  jurisdiction,  it  must  be  made  by  the  defendant  in 
person.  In  all  others  it  may  be  so  made  or  it  may  be 
made  by  an  attorney,  or  if  he  has  been  arrested,  his  giv- 
ing ban  is  an  appearance.  The  appearance  is  usually 
shown  upon  tlie  record  by  the  words  "and  the  said  A.  B. 
(the  defendant)  by  E.  F.,  his  attorney,  venit  (comes), 
etc."  This  word,  verUt,  is  the  technical  word  express- 
ing appearance. 

The  appearance  is  dther  general  or  apedtd.  If  spe- 
cial, the  entry  must  so  state,  and  must  show  the  pur- 
pose, as  to  object  to  the  jurisdiction  of  the  court,  to 
want  of  seirice  of  process,  to  misnomer,  or  other  formal 
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defects.  A  general  appearance  waives  all  of  these  de- 
fects, which  must  be  taken  advantage  of  by  entering 
a  special  appearance  only,  as  for  the  purpose  of  object- 
ing to  the  jurisdiction. 

Sec  1609.  THE  PLEADINGS— THEIR  PUB- 
POSE. — The  pleadings  are  the  formal  allegations  of 
fact  whereon  the  parties  rely  to  support  the  claim  of 
injury  and  the  defense  thereto.  They  were  made  orally 
in  early  times,  but  have  for  many  centuries  now  been 
required  to  be  in  writing.  The  facts  alleged  in  the 
pleadings  must  be  material,  that  is,  they  must  constitute 
the  minor  premise  of  a  syllogism,  of  which  the  major 
premise  is  purely  a  proposition  of  law,  the  latter  not 
stated  because  it  is  presumed  to  be  at  all  times  in  the 
mind  of  the  court.  The  conclusion  of  the  syllogism  is 
the  proposition  which  the  party  desires  the  court  to  lay 
down  as  its  judgment. 

When  the  pleadings  were  orai,  as  they  proceeded 
tiiey  were  minuted  down  by  the  diief  clerk  or  prothon- 
otary,  and,  together  with  the  entries  from  time  to  time 
made  concerning  &€  cause,  constituted  the  record  of 
the  cause.  This  record,  whoi  complete,  was  preserved 
as  a  perpetual,  intrinsic  and  exclusively  admissible  tes- 
timony of  all  the  judicial  transactions  which  it  com- 
prised. As  it  was  made  by  a  clerk,  one  not  a  party, 
it  was  entered  as  a  narrative  in  the  third  person.  Later 
the  parties,  when  they  began  for  convenience  to  write 
their  pleadings,  came  in  and  wrote  them  on  the  clerk's 
roll,  and  ^y  thus  to  this  day  are  in  the  third  person. 
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Sec  1610.  THE  COURT.  DIRECTED  THE 
PLEADINGS  SO  AS  TO  ARRIVE  AT  AN  IS- 
SUE  OF  FACT  OR  LAW  AFFIRMED  ON  THE 
ONE  SIDE  AND  DENIED  ON  THE  OTHER.— 

The  court's  duty  in  tias  connection  was  to  direct  the 
pleadings  in  such  a  manner  that  ^e  parties  might  as 
speedily  as  possible  arrire  at  a  proposition,  either  of 
fact  or  law,  material  to  the  cause,  whidi  was  specifically 
affirmed  on  one  side  and  denied  on  the  other.  When 
this  stage  was  readied  the  parties  were  said  to  be  at 
u»ue  (ad  ecnimn,  that  is,  at  the  end  of  their  plead- 
ing), and  the  proposition  evolved  was  called  "the  is- 
sue."  It  was  according  to  the  nature  of  the  proposi- 
tion, either  an  issue  of  fact,  or  an  issue  of  law.  If  the 
latter,  the  judges  themselves  decided  the  matter;  if  the 
former,  it  was  referred  to  which  ever  one  of  the  various 
methods  of  trial  then  practiced,  as  the  court  thought 
applicable,  or  it  was,  when  proper,  by  mutual  agreement 
of  the  parties,  referred  to  a  trial  by  jury. 

An  adjournment  of  the  proceedings  from  day  to 
day  by  an  order  of  Uie  court,  or  from  term  to  term, 
was  called  a  "continuance,"  and  was  minuted  cm  the 
record.  If  any  interval  took  phioe  without  such  an 
adjournment^  duly  obtained  and  entered  of  record,  the 
break  thus  occasioned  was  called  a  "discontinuance," 
and  the  cause  was  considered  as  out  of  court  by  the 
interruption,  and  was  not  allowed  to  be  proceeded  with 
afterwards. 

Sec  len.  THE  FIRST  PLEADING  IS 
CALLED    THE    DECLARATION.— The  "dec- 
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laration"  is  the  first  pleading  in  a  cause.  It^U  a  formal 
statement  on  the  part  of  the  plaintiff  of  the  facts  con- 
stituting his  cause  of  action,  or  grounds  of  complaint. 
The  declaration  must  state  the  facts  constituting  the 
action  more  fully  than  does  the  original  writ,  but  still 
in  striot  conformity  with  the  tenor  of  that  instrument. 
The  dedaration  must  state  the  facts  constituting  the 
cause  with  such  precision,  ckamess  and  certainty,  in- 
cluding certainty  of  time  and  place,  that  the  defendant 
knowing  what  he  is  called  upon  to  answer,  may  be  able 
to  plead  a  direct  and  unequivocal  plea;  t^e  jury  may 
be  able  to  give  a  complete  verdict  upon  the  issue,  and 
<iie  court,  consistently  with  tiie  rules  of  law,  may  give 
a  certain  and  distinct  judgment  upon  the  premises. 

The  first  pleading  in  an  action  begun  by  bill  of  Mid- 
dlesex*  etc.,  or  by  quo  minut  was  called  a  "bill."  It 
was,  nevertheless,  exactly  equivalent  to  a  declaration, 
differing  from  it  only  in  some  formal  wcnrds  at  the  com- 
mencement and  ccmclusion. 

Sec  1612.  CONCLUSION  OF  THE  DECLAR- 
ATION.— The  declaration  formerly  concluded  with 
the  words:  "And  therefore  he  brings  suit  and  good 
proof."  TVie  sidt  was  the  plaintiff's  band  of  followers 
ready  to  verify  his  assertions.  Bringing  them  was 
called  the  "production  of  suit."  Later  the  mere  as- 
sertion became  called  by  that  name.  In  those  days  a 
party's  unsupported  word  was  worthless.  If  no  suit 
is  produced,  the  defendant,  upon  raising  that  objection, 
is  excused  from  fiu'ther  answering.  So  the  defendant  . 
might  demand  examination  of  the  suit,  in  ^sbkh  case 
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he  abandoned  every  other  form  of  defease  and  staked 
the  case  upon  Uie  testimony  of  the  suit.  If  compelled 
to  answer  the  defendant  "comes  and  defends  (that  is, 
d^ed)  the  wrong  and  injury  when,  etc"  Having  de- 
nied the  plaintiff's  allegations,  the  defendant  must  offer 
to  make  good  his  denial  "when  and  where  he  ought  as 
the  court  shall  consider,"  whereupon  the  court  awarded 
the  mode  of  triah 

Sec  iei«.  IF  THE  DECLAKATION  BE 
INSUFFICIENT  IN  LAW  THE  DEFEND- 
ANT MAY  DEMUR.— If  the  matter  of  the  plain- 
tiff's declaration  be  insufficient  in  law,  then  the  defend- 
ant may  demur;  that  is,  rest  or  pause,  and  takes  the 
court's  judgment  whether  or  not  sufficient  has  been  al- 
leged to  make  it  needful  for  him  to  answer.  A 
demurrer  is  therefore  not  a  plea,  but  is  rather  an  excuse 
for  not  pleading.  The  defect  apparent  upon  the  face 
of  the  declaration  may  be  one  of  substance,  in  that  no 
legal  cause  of  action  has  been  stated,  or  it  may 
be  one  of  form  merdy,  in  that  the  declaration  is  not 
framed  according  to  the  rules  of  pleading.  A  demurrer 
for  the  former  defect  is  called  a  general  demurrer j  and 
for  the  latter,  a  special  demurrer. 

Sec  1614.  THE  PLEA  OF  THE  DEFEND- 
ANT.— If  the  defendant  does  not  demur,  he  must 
answer  Ihe  declaration  by  counter  averments  of  fact. 
tn  so  doing  he  is  said  to  plead,  and  his  answer  so  made 
is  called  his  plea.  These  pleas  are  either  Dilatory  or 
Peremptory;  and  dilatory  pleas  are  subdivided  into: 
(i)  Fleas  to  the  jurisdiction  of  the  court     (ii)  Fleaa 
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in  suspension  of  the  action,  (iii)  Fleas  in  Abatement 
of  the  writ.  The  peremptory  pleas  are  always  in  bar 
of  the  action. 

Sec.  1615.  DILATORY  PLEAS.— In  a  plea  to 
the  jurisdiction  of  the  court,  the  defendant  excepts  to 
the  right  of  the  court  to  assume  jurisdiction  of  the  sub- 
ject matter  of  the  action  against  him. 

When  the  plea  is  to  the  suspension  of  the  action,  it 
alleges  some  fact  constituting  an  objection  to  the  pro- 
ceeding in  the  suit  at  that  time  by  the  court,  and  prays 
that  the  pleading  may  be  suspended  until  that  objec- 
tion is  removed.  Thus  non-age  of  the  defendant,  when 
sued  upon  an  obligation  of  his  ancestor,  is  such  an  ob- 
jection. 

A  plea  in  abatonent  of  the  writ  is  one  which  shows 
some  ground  for  abating  or  quashing  the  original  wric, 
and  it  concludes  with  a  prayer  that  this  may  be  done. 
Pleas  in  abatement  are  addressed:  1.  To  the  person 
of  tiie  plaintiff;  as  that  he  is  an  alien  enemy,  or  an 
outlaw,  and  the  like.  2.  To  the  person  of  Uie  defend- 
ant; as  tiiat  he  is  a  bankrupt,  or  that  she  is  a  married 
woman,  and  the  like.  8.  To  the  count  or  declaration; 
as  that  it  varies  from  the  original  writ,  or  omits  to  make 
a  joint-contractor  party  defendant,  and  the  like.  4. 
To  the  original  writ;  as  tiiat  its  parts  are  repugnant, 
or  that  it  varies  from  the  record  or  specialty  sued  on, 
or  that  it  misnames  the  parties,  or  one  of  them,  or  that 
two  parties  sued  as  husband  and  wife  are  not  in  fact 
such,  and  the  like. 

The  effect  of  all  pleas  in  abat^nent,  if  successful. 
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is  to  defeat  the  particular  action  only,  but  not  to  de- 
stroy or  defeat  the  ri^t  of  action.  Upon  removal  of 
the  objection,  the  plaintiff  may  again  sue.  Statutes 
usually  require  that  all  difaitory  pleas  be  verified  by  . 
affidavit,  or,  at  least,  that  some  probable  matter  be 
shown  to  &e  court  to  convince  it  of  the  truth  of  the 
dilatory  plea. 

Sec.  1616.  PEREMPTORY  PLEAS.— A  per- 
emptory plea,  or  plea  in  bar  of  the  action,  shows  some 
ground  for  barring  or  defeating  the  alleged  cause  of 
action.  Its  prayer  is  that  the  plaintiff  may  be  barred 
from  further  pursuing  his  said  action.  The  plea  may 
either  traverse  (deny)  the  matter  of  the  declaration,  or 
it  may  confess  (admit  its  allegations  of  fact)  and  avoid 
it  by  showing  other  facts  which  excuse  the  defendant, 
and  deprive  his  alleged  acts  of  wrongfulness.  Pleas  in 
bar  are  tlius  divided  into:  1.  Pleas  by  way  of  con- 
fession and  avoidance.    2.  Pleas  by  way  of  traverse. 

Sec.  161T.  PLEAS  BY  WAY  OF  TRAVERSE. 
— ^A  traverse  at  once  brings  the  cause  to  an  issue,  and 
so  concludes  with  the  offer  of  a  mode  of  proving  the 
denial.  This  is  called  "tendering  issue,"  and  the  issue 
so  tendered  is  called  an  "issue  in  fact."  A  demurrer, 
as  we  have  already  seen,  always  brings  an  issue,  but 
it  is  one  of  law  uid  not  of  fact,  and  the  law  issues  are 
referred  to  the  court  for  its  decision,  there  being  no 
choice  of  modes  of  determining  it,  so  that  the  toider 
of  issue  in  a  demurrer  is  perfectly  formal,  being  made 
as  a  matter  of  course  and  accepted  as  a  matter  of  course. 
The  formula  of  the  defendant's  acceptance  is  called  a 
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"joinder  ia  demiuTa*."    But  to  ttie  tender  of  on  iwue  I 

of  fact,  the  plaintiff  may  demur,  either  to  the  sufficienc}' 
of  the  facts  aDeged,  or  to  the  manner  of  alleging  them,  i 

or  to  the  mode  of  triid  proposed.    If  he  does  accept  the  ' 

issue  of  fact,  an  acceptance  is  expressed  by  a  fonnula 
called  a  "joinder  in  issue,"  or  a  nmiUter  (likewise) ,  be- 
cause the  tender  of  issue  ran,  "and  of  this  the  said  C.  D. 
puts  himself  upon  the  country,  etc.,"  and  the  joinder  by 
the  other  party  was,  "and  the  said  A.  B.  does  likewise." 

Sec.  1618.  OTHER  PLEADINGS  TO  AR- 
RIVE AT  AN  ISSUE.— With  either  form  of  joinder 
above  mentioned  the  parties  are  "at  issue,"  and  the 
pleadings  are  at  an  end.  But  instead  of  traversing  the 
declaration,  the  defendant  may  plead  a  dilatory  plea, 
or  a  plea  by  way  of  confession  and  avoidance.  In  either 
case,  the  plaintiff  may  then  demur  as  before  or  he  may 
plead  1^  way  of  traverse,  or  by  confession  and  avoid- 
ance. Sudi  pleading  on  the  plaintiff's  part  is  called 
tiie  "replication." 

After  the  replication,  issue  may  be  joined  as  before, 
or  the  defendant  may  demur  or  plead  further  in  auy 
of  the  ways  above  described.  If  be  so  pleads  his  plea 
is  called  his  "rejoinder."  And  so  on  the  pleadings  may 
continue,  the  alternate  pleadings  being,  declaraHon, 
plea;  replication,  rejoinder;  mr-rejtnnder,  rebutter; 
mir-rehutter,  etc. 

If  at  any  stage  a  demurrer  is  interposed,  it  imports 
no  new  facts,  and  in  effect  admits  all  allegations  of  fact 
well  pleaded.  New  pleadings  may  bring  in  new  facts 
and  extraneous  matters,  or  deny  prior  allegations,  but 
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eadi  pleading  is  taken  to  admit  all  prior  allegations  of 
fact  well  pleaded,  unless  expressly  denied  in  the  new 
pleading. 

Sec.  1619.  OTHER  PLEADINGS  OF  OCCA- 
SIONAL OCCURRENCE.— There  are  certain  pleas 
and  incidents  of  only  occasional  occurrence*  tiiat  diversi- 
fy the  ordinary  course  of  pleadings. 

Sometimes  a  matter  of  defense  arises  after  a  eon- 
tinuance  and  before  the  time  to  which  the  cause  was 
continued.  This  the  defendant  pleads  in  a  plea  puia 
darreign  continuance  (after  the  last  continuance).  Sudt 
plea  is  always  pleaded  by  way  of  substitution  for  the 
former  plea,  on  wiiich  no  proceeding  is  afterwards  had. 
It  may  be  eiUier  in  bar,  or  in  abatement,  and  is  followed 
with  a  traverse  or  plea  as  other  pleas. 

In  most  real  actions  tiie  tenant  is  allowed  to  demand 
a  view  of  the  land  which  the  demandant  claims  in  order 
to  see  if  it  is  the  land  which  the  tenant  claims  and 
occupies.  This  being  done  the  demandant  (plaintiff) 
sues  out  a  writ  instructing  the  sherifiF  to  cause  tiie  tenant 
to  have  a  view  of  the  land.  The  demandant  goes  along 
and  points  out  the  land  with  its  metes  and  bounds.  On 
the  sheriff's  return  of  the  writ,  the  demandant  is  re- 
quired to  plead  de  novo  (anew) ,  and  the  pleadings  pro- 
ceed to  issue. 

When  lands  have  been  warranted  to  a  tenant,  add 
another  p^-son  brings  a  real  action  against  him  in  re- 
spect thereof,  he,  by  a  voucher  to  warranty,  calls  the 
warrantor  into  court  to  defend  the  title  for  him.  Wlien 
the  warrantor  does  not  voluntarily  appear,  there  issues 
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a  summons  ad  toarrantizandum.  When  he  appears,  vol- 
untarily or  otherwise,  and  offers  to  warrant  the  land 
to  the  tenant,  it  is  called  "entering  into  a  warranty," 
after  which  the  warrantor  is  considered  as  the  tenant 
in  the  action,  and  the  demandant  then  pleads  de  novo, 
declaring  or  counting  against  the  warrantor,  or  voucher, 
as  he  is  now  called. 

Where  either  party  alleges  any  deed,  he  is  generally 
obliged  to  make  profert  (proffer)  of  it,  after  which  the 
other  party  may  crave  oyer  (ask  to  hear  it).  Upon 
this  demand  being  made  ttie  profferer  usually  read  the 
deed  aloud.  Later,  his  attorney  merely  furnished  a 
copy.  Oyer  is  demandable  in  all  classes  of  action,  but 
only  where  profert  is  made,  and  only  in  that  term  of 
court  at  which  profert  is  made.  Whatever  appears  in 
tiie  deed  when  so  read  is  considered  as  having  been 
originally  pleaded  by  the  profferer,  and  is  repugnant  to 
anything  else  in  his  pleading,  the  other  party's  proper 
course  is  to  demur,  and  to  object  by  plea. 

Anciently  when  a  party  found  himself  unprepared 
to  respond  immediately  to  his  adversary's  pleading,  he 
prayed  the  court  to  grant  him  further  time.  Such  de- 
lay, when  granted,  was  called  an  "imparlance,"  because 
it  was  supposed  that  in  this  time  the  parties  mi^t 
imparl  (talk  together)  and  come  to  some  amicable  set- 
tlement of  their  controversy. 

Usually  the  opposite  party  had  the  right  to  oppose 
the  prayer  for  any  of  the  above  described  incidents.  And 
this  he  mi|^t  do  by  demurrer  if  the  objection  appeared 
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on  the  face  of  the  pleading  objected  to;  otiierwise,  it 
was  done  by  counter-plea. 

Sec  1620.  OF  THE  PAPER-BOOK,  OR  DE- 
MURRER-BOOK.—The  cause  being  at  issue,  the 
next  step  is  to  make  a  transcript  of  tiie  whole  pleadings 
that  have  been  filed  or  delivered  between  the  parties. 
This  transcript,  when  the  issue  joined  is  an  issue  in  law, 
is  called  the  "demurrer-book;"  ^en  an  issue  of  fact, 
the  transcript  in  some  cases  is  called  "tiie  issue,"  in 
others  the  "paper-book."  Besides  the  pleadings,  it  con- 
tains entries  of  appearances,  continuances,  etc.  Whm 
made  up  it  is  delivered  to  the  defendant's  attorney, 
who,  if  it  contains  what  he  admits  to  be  a  correct  tran- 
script, returns  it  unaltered;  but  if  it  varies  from  the 
pleadings  that  were  filed  or  delivered,  he  applies  to 
tiie  court  to  have  it  set  ri^t. 

The  party  finding  that  be  has  made  any  mistake,  or 
unwise  move,  should  apply  before  judgment  for  leave 
to  amend.  This,  imtil  judgment  is  signed,  is  granted  of 
course,  but  upon  proper  and  reasonable  terms,  includ- 
ing the  payment  of  the  costs  of  application,  and  some- 
times the  whole  costs  of  suit  up  to  that  time.  Statutes 
in  modem  times  are  liberal  in  their  directions  concern- 
ing amendments  and  are  liberally  administered  by  the 
courts,  but  always  with  due  regard  to  the  rights  of  Hie 
opposite  party. 

The  pleadings  and  issue  being  adjusted  and  tran- 
scribed upon  the  demurrer-book,  issue,  or  paper-book, 
the  record  is  next  drawn  up  on  parchment  roll.  This 
proceeding  is  called  entering  the  imie.    And  the  roll 
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oa  wiufAi  the  entry  has  been  made  is  called  the  "issue 
rolL"  It  contains  an  entry  of  the  tenn  in  which  the 
transcript  book  is  entitled,  the  warrant  of  attorn^,  Ihe 
pleadings,  continuances,  etc.,  as  in  the  paper-book,  and 
when  completed  is  filed  in  the  proper  office  of  the 
court. 

When,  upon  a  demurrer,  the  issue  has  been  arriT<!d 
at  and  the  proper  entries  made  of  record,  the  next  step 
is  to  "move  for  a  concUium,"  that  is,  move  to  have  a 
day  appointed  on  vbi^  the  court  will  have  the  counsel 
argue  the  demurrer.  Such  day  being  set,  the  cause  is 
"entered  for  argument,"  'vdiich  is  had  viva  voce. 

Sec.  1621.  OF  THE  VARIOUS  KINDS  OF 
TRIAL.— The  proceedings  by  which  the  issue  of  fact 
arrived  at  in  the  pleadings  is  examined,  and  the  decision 
arrived  at,  is  called  "the  trial."  Various  methods  of 
trial  were  anciently  in  use;  these  were  designated  as 
follows:  1.  Trial  by  witnesses.  2.  The  trial  by  oath  of 
the  pavty,  with  or  without  fellow-swearers  (compiu'ga- 
tors).  8.  The  trial  by  battle  or  ordeal,  either  of  fire 
or  water,  or  ecanbat.*    4.  Trial  by  the  record,  as  vrbere 

*Tml  b;  Ordeal  was  the  most  ancient  species  of  trial,  it 
wu  aba  called  judicium  Dei  (the  judgment  of  God)  and  was 
baaed  generally  on  the  notion  that  God  would  interfere  miracu- 
lously to  vindicate  the  guiltleas.  The  fire  ordeal  was  performed 
either  by  taking  up  in  the  hand,  unhurt,  a  piece  of  red-hot  iron ; 
or  dse  by  walking  barefoot  and  blindfold  over  nine  red-hot 
plow  shares,  laid  lenglliwiBe  at  unequal  distances.  If  the  party 
escaped  being  hurt,  he  was  adjudged  innocent;  otherwise  he 
was  condemned  as  guilty.  Trial  by  ordeal,  whether  of  fire,  hot 
water,  cold  water  or  wager  of  battle,  was  abolished  as  the  people 
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tile  issue  was  nul  tiel  record,  the  court  could  award  a 
trial  by  "inspection  and  examiiietion  of  the  record"  in 
question,  idiich  is  the  only  proper  mode  of  trial  of  such 
a  question.  The  party  alleging  the  existence  of  a  record 
is  bound  to  produce  it  in  court  at  the  day  set*  5.  Trial 
by  jury.  The  trial  by  jury  was  introduced  into  Eng- 
land by  the  Normans,  and  oame  to  supersede  all  other 
metiiods  of  trial  in  course  of  time. 

Sec  1622.  THE  TRIAL  BY  JURY.— In  the 
early  history  of  trial  by  jury,  the  jurors  were  witnesses 
acquainted  with  some  or  all  of  the  facts  in  controversy 
between  the  parties  litigant;  they  oame  together  and 
compared  their  respective  impressions  of  the  facts  and 
arrived  at  a  collective  judgment  as  to  the  facts  in  issue. 
Sometimes  not  being  sufficiently  advised  as  to  what 
constituted  the  facts,  it  became  necessary  to  examine 
witnesses,  and  thus  the  jury  system  gradually  came  to 
what  it  is  today,— a  body  of  men  appointed  to  hear  the 
evidence  and  determine  the  true  facts  and,  under  the 
instruction  of  tiie  court,  the  legal  effect  thereof. 

When  the  parties  have  actually  "put  themselves  upon 
Ihe  country,"  that  is,  in  legal  terminology,  have  asked 
for  a  trial  by  jury,  a  jury  trial  is  awarded  and  the  writ 
of  venire  faciaa  (you  shall  cause  to  come)  issues,  ad- 
dreesed  to  the  sheriff  of  the  county  of  the  venuej — that 

became  sufficiently  civilized  to  recognize  the  ridiculousnesB  of 
snch  a  procedure  &a  a  test  of  guilt  or  innocence. 

'There  were  also  a  few  miscellaiieous  methods  of  proving 
parUcular  facts,  as  b;  the  certificate  of  a  bishop,  inspection  of 
a  party  to  determine  infamy,  etc 
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is,  ibe  county  where  the  facts  are  alleged  to  have  oc- 
curred, and  commanding  him  to  simunon  a  jury  from 
the  body  of  his  comity. 

The  venire  facia$  directs  the  sherifif  to  have  the  jury 
before  the  superior  court  at  Westminster  at  the  time 
stated  in  the  'writ,  nuj  priu$  (unless  before)  the  justices 
of  the  superior  court  came  into  his  county  to  try  the 
cause  tiiere  upon  their  semi-annual  circuit  (which  was 
always  done),  in  ^diich  case  he  should  have  the  jury 
in  the  attize  town  of  his  own  county,  where  the  justices 
in  Eyre  came.  When  the  trial  is  to  be  so  had,  with 
the  venire  fadag  was  sued  out  another  writ,  called  in 
the  King's  Beudi,  the  distringas,  and  in  the  Common 
Bendi,  the  habeas  corpus.  The  next  step  was  to  make 
up  at  the  proper  offices  the  record  of  nisi  priits,  which 
is  a  transcription  from  the  issue  roll,  and  contains  a 
copy  of  the  pleadings  and  the  issue.  The  nim  priut 
record  is  then  delivered  to  the  judges  of  assize  and  nisi 
prius  and  serves  for  their  guidance  as  to  the  issue  to  be 
tried  on  the  circuit. 

As  a  rule  the  trial  by  jury  was  usually  held  at  nisi 
prius,  yet  in  causes  of  great  significance  and  difficulty 
the  inquest  by  jury  was  allowed  to  be  taken  before  the 
four  judges  in  the  superior  court,  before  whom  the 
pleadings  took  place,  as  in  the  ancient  practice.  The 
proceeding  is  then  technically  said  to  be  a  "trial  at  bar," 
as  distinguished  from  a  trial  at  nisi  print. 

Sec.  1628.  SUBMITTING  THE  FACTS  TO 
THE  JURY.— At  the  trial  by  jury,  the  proceedings 
are  directed  by  the  judge  or  judges;  it  being  the  func< 
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tion  of  the  judge  to  pass  on  the  admissibility  of  any 
evidoice  that  may  be  offered  by  one  party  and  objected 
to  by  the  other  as  irrelevant,  or  incompetent,  ihe  judge 
is  also  to  instruct  the  jury  with  regard  to  the  duties  it 
is  to  perform.  After  bearing  the  evidence,  the  ad- 
dresses of  counsel,  and  the  charge  of  the  judge,  and 
bis  instructions  in  regard  to  the  construction  of  any  in- 
strument in  writing  that  may  have  been  introduced  in 
evidence,  the  jury  retires  and  having  deliberated  on  the 
case  announce  its  verdict,  which  the  law  requires  to  be 
unanimously  given.  The  verdict  is  usually  in  general 
terms  as  "for  the  defendant,"  "for  the  plaintiif,"  and 
in  the  latter  case  finding  at  the  same  time,  where  dam- 
ages are  claimed,  the  amount  to  which  the  plaintiff  is 
entitled. 

The  ruks  governing  the  jury  in  the  arriving  at  its 
verdict  are,  briefly,  these:  1.  To  take  no  matter  into 
consideration  but  the  question  at  issue.  2.  To  give  its 
verdict  for  the  party  who,  upon  the  proof,  appears  to 
have  succeeded  in  establishing  his  side  of  the  issue.  8. 
Consider  the  burden  of  proof  to  be  upon  him  who  has 
the  affirmative  of  the  issue;  and  if  he  does  sustain  his 
oontention,  in  civil  cases  by  a  preponderance  of  the  evi- 
dence, and  in  criminal  cases,  by  proof  beyond  a  rea- 
sonable doubt,  the  verdict  should  be  given  to  him  who 
has  the  negative. 

Sec  1624.  OF  A  VARIANCE.— A  disagreement 
upon  a  material  point  between  the  allegations  and  the 
proof  at  trial,  is  called  a  "variance,"  and  is  fatal  to  the 
party  on  whom  rested  the  burden  of  sustaining  that 
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particular  allegation.  It  is  sufficient,  however,  that  the 
issue  in  the  pleadings  be  substantially  prored. 

Sec.  1625.  ENTERING  THE  VERDICT  OF 
THE  JURY.— The  verdict,  when  given,  is  formally 
drawn  up  and  altered  on  the  back  of  the  record  of  niti 
priiu.  Such  entry  is  called  the  pottea,  from  the  lan- 
guage, "afterwards  came  the  jury,  etc" 

Sec.  1626.  OF  EXCEPTIONS,  AND  THE 
BILL  OF  EXCEPTIONS.— If  either  party  U  dis- 
satisfied with  the  ruling  of  the  judge  on  points  of  law, 
as  the  competency  of  witnesses,  or  the  admissibility  of 
testimony,  and  wishing  to  have  such  ruling  reviewed  by 
a  superior  court,  he  may,  in  the  superior  court  from 
whidi  tiie  judge  came,  move  for  a  "new  trial,"  but  as 
the  trial  judge  is  a  member  of  that  court,  he  may  desire 
to  have  it  reviewed  in  another  court,  in  which  case  he 
must  get  his  objection  into  the  record.  This  he  does 
by  objecting,  or,  as  the  phrase  is,  excepting  to  the  rul- 
ing of  the  judge  at  the  time  it  is  made.  Witliin  a  con- 
venient time  thereafter,  whidi  time  is  fixed  by  the  rules 
of  the  court,  he  tenders  to  the  judge  a  "bill  of  ex- 
ceptions," that  is,  a  statement  in  writing,  of  tiie  rulings 
made  by  the  judge,  and  bis  objections  ttiereto;  to 
whidi  statement,  if  truly  made,  the  judge  is  bound  to 
set  his  seal  in  confirmation  of  its  accuracy.  The  cause, 
after  exception  taken,  proceeds  as  though  there  had 
been  no  objection  made,  but  later,  when  the  whole  rec- 
ord is  taken  to  the  appellate  court  by  "writ  of  error," 
the  bill  of  exceptions  is  treated  as  part  of  the  record, 
and  the  points  of  law  raised  in  it  are  decided  in  the 
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appellate  court,  whidi  may  be  the  same  as  that  of  the 
lower  court  or  it  may  be  according  to  the  contention  of 
the  party  prosecuting  the  writ  of  error. 

Sec.  1627.  A  PAKTY  MAY  DEMUR  TO  THE 
EVIDENCE.— A  party  disputing  the  legal  eflfect  of 
any  evidence  offered,  may  "demur  to  the  evidence." 
By  so  doing  he  says  in  effect  that  admitting  all  the 
properly  received  evidence  offered  by  the  other  side  to 
be  true,  it  is,  nevertheless,  insufficient  to  sustain  the 
opposing  side  of  the  issue,  and  because  it  is  thus  insuf- 
ficient, he  does  not  desire  to  introduce  any  evidence. 
Upon  joinder  in  this  demurrer,  the  jury  is  generally 
discharged  from  giving  any  verdict;  and  the  demurrer, 
being  entered  of  record,  is  afterwards  argued  and  de- 
cided in  court  in  banc,  and  the  judgment  there  given 
upon  it  may  be  ultimately  reviewed  before  a  court  of 
error,  the  same  as  if  it  had  been  tried  on  the  facts  and 
bill  of  exception  taken. 

A  more  convenient  course  for  determining  the  legal 
effect  of  the  evidence,  is  to  obtain  from  the  jury  a 
"special  verdict;"  that  is,  the  jury  may  be  asked,  in- 
stead of  finding  simply  the  afiirmative  or  negative  of 
the  issue,  to  find  a  special  verdict  as  to  all  the  facts  of 
the  case  as  disclosed  upon  the  evidence  before  them. 
The  entry  of  the  verdict,  postea,  in  practice  is  drawn 
up  by  professional  hands,  and  the  jury  merely  declares 
its  opinion  as  to  any  facts  remaining  in  contention,  and 
the  special  verdict  is  drawn  up  and  settled  under  the 
correction  of  the  judge,  by  the  counsel  of  both  sides, 
according  to  tixe  findings  of  the  jury  so  far  as  deliv- 
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ered,  and  as  to  other  facta  according  to  what  it  is  agreed 
they  ouj^t  to  find  from  the  evidence  submitted.  This 
special  verdict  along  with  the  whole  proceedings  of  the 
trial  is  entered  of  record,  and  argued  before  the  court 
*R  banc,  and  there  decided  as  in  case  of  a  demurrer  to 
the  evidence. 

The  dissatisfied  party  may  afterwards  resort  to  a 
court  of  error.  They  cannot  be  compelled  to  give  a 
special  verdict.  A  special  verdict,  when  given  differs 
from  a  demurrer  to  the  evidence,  in  tiiat  the  former 
ascertains  \he  facts  proved,  the  latter  recites  all  evi- 
dence adduced;  in  favor  of  the  special  verdict  no  infer- 
ences as  to  matters  of  fact  are  allowable,  whilst  in  the 
case  of  the  demurrer,  the  court  must  draw  from  the 
evidence  demurred  to,  all  inferences  that  a  jury  might 
reasonably  draw. 

When  it  is  not  desired  to  make  out  s  writ  of  error, 
but  merely  to  obtain  the  decision  of  the  court  in  banc, 
the  shorter  and  dieaper  course  is  to  take  a  general  ver- 
dict, subject,  as  the  phrase  goes,  to  "a  special  case," 
that  is,  to  a  written  statement  of  all  the  facts,  of  the 
case,  drawn  up  for  the  opinion  of  the  court  m  banc, 
by  the  counsel  and  attorneys  on  either  side,  under  the 
correction  of  the  judge  at  niai  prius,  according  to  the 
principal  of  a  special  verdict. 

Such  special  case  is  not  entered  on  the  record.  A 
general  verdict  subject  to  a  special  case,  is  sometimes 
called  "a  case  agreed."  The  "case  agreed"  may  occur 
at  any  time  after  suit  is  instituted;  the  "special  verdict" 
only  after  issue  joined.    Like  the  special  verdict  the 
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case  agreed  admits  of  no  inferences  of  fact,  but  is 
strictly  construed. 

Sec.  1628.  OF  THE  JUDGMENT.— In  case  of 
trial  aXNmPriutj  the  return  day  of  the  last  jury  al- 
ways faJls  upon  a  day  in  term  subsequent  to  the  trial 
at  nui  prius,  and  forms  the  next  continuance  of  the 
cause.  On  this  day,  or  in  case  of  trial  at  bar,  imme- 
diately after  such  trial,  judgment  is  ready  to  be  ren- 
dered, but  in  practice  a  period  of  four  days  elapses 
before  judgment  can  be  actually  obtained.  During  these 
four  days  the  unsuccessful  party,  in  order  to  avoid  the 
eflfect  of  the  verdict,  may:  1.  Move  the  court  to  grant 
a  "new  triaL"  2.  Move  the  court  to  "arrest  the  judg- 
ment." 3.  Move  the  court  to  give  judgment  "ncm  ob- 
stante veredicto"  (despite  the  verdict),  if  he  was  the 
plaintiff.    4.  Move  the  court  to  "award  a  repleader." 

5.  Move  the  court  to  "award  a  venire  facias  de  novo." 
Sec.  1629.     HOW  A  MOTION  FOR  A  NEW 

TRIAL  IS  SUPPORTED.— A  motion  for  a  new 
trial  may  be  supported  on  one  or  more  of  these  grounds: 
1.  The  judge's  misdirection  to  the  jury.  2.  The  er- 
roneous admission  or  rejection  of  evidence.  8.  The 
verdict  of  the  jury  being  contrary  to  the  evidence.  4. 
The  verdict  based  on  evidence  insufficient  in  law.  5. 
The  verdict  clearly  contrary  to  the  weight  of  evidence. 

6.  The  discovery  of  new  and  material  evidence,  subse- 
quent to  the  trial,  which  the  party  could  not  have  ob- 
tained before  the  trial  by  the  exercise  of  due  diligence. 

7.  Excessive,  or  insufficient  damages.  8.  Misconduct 
of  the  jury,  in  any  respect. 
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In  case  any  of  the  abof  e  grounds  ate  properly  shown 
to  have  existed*  on  motion  duly  made,  it  is  the  duty 
of  the  court,  in  the  exercise  of  its  discretion,  and  with 
a  regard  to  all  the  circumstances  in  the  case,  to  grant 
a  new  trial.  If  this  is  done,  a  new  jury  process  subse- 
quently issues,  and  the  cause  comes  on  to  be  tried  de 
novo. 

Sec  1680.  GROUNDS  UPON  WHICH  A 
MOTION  IN  ARREST  OF  JUDGMENT  MAY 
BE  MADE. — A  motion  in  arrest  of  judgment  may  be 
made  upon  the  ground  of  any  error,  apparent  on  the 
face  of  the  record.  But  such  error  must  be  substantial. 
Merely  formal  errors  may  be  corrected  by  amendment 
of  the  record,  such  corrections  being  authorized  by  the 
statutes  of  jeofails  and  amendments. 

Sec  1681.  WHEN  THE  MOTION  FOR  VER- 
DICT iVOiV  OBSTANTE  SHOULD  BE  MADE. 
— A  motion  for  judgment  nono&«tanf«ver£(ficto  is  made 
'niiere,  after  a  pleading  by  the  defendant  in  confession 
and  avoidance,  and  issue  joined  thereof,  and  verdict 
found  for  defendant,  the  plaintiff  on  examining  tiie 
whole  record  conceives  that  sudi  plea  in  avoidance  was 
"bad  in  substance"  and  should  have  been  demurred  to. 
The  verdict  merely  finds  the  plea  true,  and  if  it  were 
bad  in  substance,  of  course  it  cannot  support  a  judg- 
ment, while  the  defendant  by  his  confession  of  the  ma- 
terial allegations  of  the  plaintiff,  has,  the  plaintiff  con- 
ceives, really  acknowledged  his  right  to  recover.  It  is 
expedient  for  the  plaintiff  to  so  move  even  thou^  the 
verdict  be  in  his  own  favor,  if  it  seems,  in  such  a  case  as 
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above  described  that  the  judgment  taken  upon  the  ver- 
dict would  be  erroneous,  for  then  the  only  safe  course 
would  be  to  take  it  as  by  confession. 

Sec.  1682.  WHEN  A  MOTION  FOR  A  RE- 
PLEADER SHOULD  BE  MADE.— A  moUon  for 
a  repleader  is  made  where  the  unsuccessful  party,  on 
examination  of  the  pleadings,  conceives  that  the  issue 
joined  was  immaterial,  and  that  the  defect  in  the  plead- 
ings cannot  be  cured  by  a  judgment  non  obstante  vere- 
dicto as  above  described.  A  motion  for  a  judgment 
flon  obstante  could  be  made  only  by  the  plaintiff,  but 
the  motion  for  a  repleader  could  be  made  by  either 
party. 

A  motion  for  judgment  non  obstante  veredicto  is 
always  upon  the  merits  of  the  action,  while  a  motion 
for  repleader  is  upon  a  formal  defect  in  tbe  pleadings. 

Sec  1688.  WHEN  A  VENIEE  FACIAS  DE 
NOVO  WILL  BE  AWARDED.— A  venire  facias 
de  novo  will  be  awarded  when,  by  reason  of  some  ir- 
regularity or  defect  in  the  proceedings  on  the  first  venire, 
or  on  the  trial,  tiie  proper  effect  of  that  writ  has  been 
frustrated,  or  the  verdict  has  become  void  in  law,  as 
where  the  jury  has  been  improperly  chosen,  or  has  given 
an  uncertain  or  ambiguous  or  defective  verdict.  Hence 
the  objection  raised  by  a  motion  for  a  venire  facias  de 
fu/DO  is  to  the  practical  course  of  the  proceedings  rather 
tiian  on  the  merits. 

Sec  1684.  OF  THE  FORM  OF  THE  JUDG- 
MENT.— ^When  the  issues  have  been  decided  in  favor 
of  one  or  the  otiier  of  tbe  litigants,  and  all  motions 
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after  trial  have  been  disposed  of,  nothing  further  re- 
mains than  to  award  the  judicial  consequences  irtiicfa 
the  law  attaches  to  such  decision,  whi(^  award  is  called 
the  judgment. 

When  the  judgment  is  for  the  plaintiff  upon  an  is- 
sue in  law  arising  upon  a  dilatory  plea,  the  judgment 
is  that  the  defendant  respondeat  ouster  (answer  over). 
Upon  all  other  issues  in  law,  and  upon  all  issues  of  fact 
the  judgment  is  that  the  plaintiff  qaod  recuperet  (do 
recover).  A  judgment  quod  recuperet  is  of  two  kinds: 
interlocutory,  and  final.  The  final  judgment  is  ren- 
dered where  the  trial,  in  its  course,  has  shown  the  amount 
of  damages  which  the  plaintiff  ought  to  recover,  or  has 
shown  his  title  to  the  property,  where  that  is  the  issue. 
The  interlocutory  judgment  is  given  where  he  sues  for 
damages,  and  the  trial,  as  in  the  case  of  an  issue  in 
law,  does  not  disclose  the  amoiint  of  damages  to  which 
he  is  entitled,  such  amount  is  then  to  be  ascertained  by 
a  subsequent  inquest. 

When  judgment  is  for  the  defendant  upon  an  issue 
arising  upon  a  dilatory  plea  in  abatement,  it  is  that  the 
writ  be  quashed  {quod  breve  cassetur) ;  if  in  suspension 
only,  it  is  that  "the  pleading  remain  without  day  until, 
etc."  If  the  issue  arise  upon  a  declaration  or  peremp- 
tory plea,  the  judgment  generally  is  that  the  plaintiff 
take  nothing  by  his  writ  {ml  ca^t  per  breve). 

In  judgments  by  default,  confession,  etc.,  when  the 
defendant  appears,  but  does  not  plead  or  follow  up  his 
plea  until  issue  joined,  judgment  of  nil  didt  (he  says 
nothing)  is  given  against  him;  if  instead  of  a  plea  his 
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attorney  says  he  is  not  informed  of  any  answer  to  be 
given,  judgment  of  jum  sum  informatus  {I  am  not  in- 
formed) is  given  against  him.  If  hefore  pleading  he 
confess  the  action,  or  after  pleading  he  confesses  the 
action  and  withdraws  his  plea,  the  judgment  against 
him  is  called  "judgment  by  confession,  etc."  If  the 
plaintiff  fail  to  make  the  next  move  in  pleading  when 
he  ou^t,  judgment  of  non  pros,  {non  pro»eqmtur — 
he  does  not  pursue)  is  given  against  him.  If  he  says 
he  will  not  further  pursue,  or  that  he  withdraws  his 
suit,  or  prays  that  his  writ  or  bill  may  be  quashed  that 
he  may  sue  out  a  bett^  one,  the  judgment  against  him 
is  noUe  prosequi,  retraxit,  or  cassetur  breve,  respect- 
ively. 

Judgment  of  nonsuit  goes  against  the  plaintiff  upon 
a  trial  by  jury,  if,  upon  being  demanded  at  the  instance 
of  the  defendant  to  be  present  when  the  jury  gives  its 
verdict,  he  fails  to  do  so.  So  judgment,  as  in  the  case 
of  noD-suit,  is  given  where  the  plaintiff  neglects  to 
bring  the  cause  on  to  be  tried  in  due  time. 

The  proceedings,  including  the  judgment,  subse- 
quent to  the  award  of  venire  are  entered  with  the  con- 
tinuances, etc.,  on  the  issue  roll,  and  in  continuation 
thereof.  This  is  thenceforth  called  the  "judgment 
roll,"  and  is  deposited  and  filed  of  record  in  the  treas- 
ury of  the  court 

Sec.  1685.  OF  THE  WRIT  OF  EXECUTION. 
— ^For  tiie  purpose  of  putting  in  force  the  judgment, 
Uie  successful  party  sues  out  such  writ  of  "execution" 
as  he  conceives  himself  entitled  to  (taking  upon  him- 
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sdf  all  risk  of  error  therein),  the  writ  so  issued  is  ad> 
dressed  to  the  sheriff  and  commands  him  to  give  the 
plaintiff  possession  of  the  lands,  if  tiiat  is  the  case,  or 
to  enforce  the  delivery  of  the  chattels  in  question,  or 
to  levy  the  debt  and  damages  and  costs  recovered  by 
plaintiff,  or  to  levy  for  the  defendant  his  costs. 

Sec.  1686.  OF  THE  WRIT  OF  ERROR.— A 
writ  of  error  is  an  original  writ  directed  to  the  judges 
of  the  court  in  whidi  judgment  was  given,  and  com- 
manding  them  in  some  cases,  themselves  to  examine  the 
record,  and,  in  others,  to  send  it  to  a  court  of  appellate 
jurisdiction,  there  to  be  examined  in  order  that  some 
error  alleged  to  be  therein  may  be  corrected.  The  first 
form  is  «  writ  of  aror  coram^nobu  or  vobis.  Errors  of 
fact  are  the  only  ones  corrected  by  tliis  form,  and  these 
errors  of  fact  are  technical  errors  in  the  proceedings, 
such  as  allowing  an  infant  to  appear  hy  attorney  instead 
of  by  guardian;  allowing  a  feme  covert  to  be  sued  with- 
out having  her  husband  joined,  etc. 

The  second  form  of  writs  of  error  does  not  direct 
the  judges  to  re-examine  the  record,  but  to  send  it  to 
the  appellate  court.  Judges  are,  in  contonplation  of 
law,  hound,  before  giving  judgment,  to  examine  the 
n^ole  record,  and  then  to  adjudge  either  for  the  plain- 
tiff or  defendant  according  as  the  legal  right  may  on 
the  whole  appear,  without  regard  to  the  issue  in  law 
or  fact  that  may  have  been  raised  and  decided  between 
the  parties.  Error  in  so  doing,  is  thus  apparent  upon 
the  face  of  the  record,  and  it  is  such  error  that  is  cor- 
rected in  tiie  appellate  court 
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OF  THE  SUI.E8  OF  PIXADINO. 

Sec.  1687.  THE  OBJECTS  OF  PLEADING.— 
In  order  that  the  business  before  the  courts  may  be 
performed  with  convenience  and  dispatch  it  is  neces- 
sary that  the  point  or  points  material  to  the  rights  in 
controversy  between  the  parties  be  arrived  at  as  pre- 
cisely as  possible  by  the  litigants  before  the  matter  is 
presented  to  the  court  for  decision.  The  court  main- 
tained at  puhHc  expense  cannot  with  propriety  be  called 
upon  by  the  parties  to  do  this  work  except  in  so  far  as 
from  the  nature  of  things  it  is  impossible  that  they 
shoiild  do  it  for  tiiemselves. 

The  early  judges  thought  that  it  was  suffident  tor 
the  attainment  of  substantial  justice  if  the  parties  were 
permitted  to  stake  their  claims  upon  a  single  issue,  it 
being  left  to  them  to  determine  what  this  issue  should 
be.  Singleness  of  issue  is  also  to  a  considerable  extent 
necessary  in  jury  trials,  to  avoid  confusing  the  fre- 
quently untrained  minds  of  the  jurors.  The  same  con- 
sidnvtions  also  requires  that  the  issue  be  dear  and  un- 
ambiguous, and  also  that  it  be  certain.  It  being  said 
by  Mr.  Stephen,  that  the  chief  objects  of  pleading  are 
"that  the  parties  be  brou^t  to  issue,  and  that  the  issue 
so  produced  be  material,  ringlet  and  certain  in  its  qual- 
ity. Also  tiie  avoidance  of  ohtcmity,  and  confusion — 
«59 
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of  prolixity  and  delay."*  The  rules  of  pleading  are 
those  developed  by  the  exj>erience  of  the  pleaders  for 
the  sake  of  achieving  these  objects.  These  rules  have 
been  ttius  classified  by  Mr.  Stephen: 

I.  Of  rules  which  tend  simply  to  the  production  of 
an  issue. 

II.  Of  rules  which  tend  to  secure  the  matmaUty  of 
an  issue. 

III.  Of  rules  which  tend  to  produce  singleness  or 
unity  in  the  issue. 

IV.  Of  rules  vbidi  tend  to  produce  certainty  or 
particularity  in  the  issue. 

V.  Of  rules  which  tend  to  prevent  obscurity  and 
confusion  in  pleading. 

VI.  Of  rules  which  tend  to  prevent  proUanty  and 
dslay  in  pleading. 

VII.  Of  certain  miscellaneous  rules.t 

Sec.  1688.  RULE  I— THE  PRODUCTION  OF 
AN  ISSUE. — After  the  declaraUon,  the  parties  must 
at  each  stage  demur,  or  plead  by  way  of  traverse,  or  by 
way  of  confession  and  avoidance. 

The  exceptions  to  this  rule  are:  where  a  dilatory  plea 
is  interposed;  pleadings  in  estoppel;  and  where  a  fifso 
assignment  is  necessary. 

The  fact  that  ihe  party  must  demur  or  plead,  gives 
tlie  rule  two  brandies  for  consideration:  the  demurrer, 
and  the  pleadings. 

•Stephen  on  Pleading  186.  fStephen  on  Pleading  186. 
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Sec.  1689.  OF  DEMURRERS,  THEIR  NA- 
TURE AND  PROPERTIES.— It  is  never  proper 
to  demiir  except  for  defects  apparent  upon  the  face  of 
the  pleading  danurred  to,  and  it  is  never  improper, 
liiou^  sometimes  unwise,  to  demur  for  such  a  defect. 

Demurrers  in  nature  and  form,  are  of  two  classes: 
general  and  special.  A  general  demurrer  excepts  in 
general  terms  to  the  sufficiency  of  the  pleading  de- 
murred to,  but  is  proper  only  when  the  insufficiency  is 
on  a  matter  of  substance.  A  special  demurrer  is  neces- 
sary where  the  objection  turns  on  a  matter  of  form 
only,  and  it  must  show  the  particular  ground  of  objec- 
tion. It  is  to  be  noted,  however,  that  under  a  special 
demurrer,  the  party  may  on  argument  not  only  take 
advantage  of  the  particular  faults  which  his  demurrer 
specifies,  but  also  all  such  objections  in  substance  as 
do  not  require,  under  the  statutes  to  be  particularly  set 
down.  The  safer  course  is  therefore  to  demur  specially, 
but  a  special  demurrer  is  open  to  tiie  objection  that  it 
compels  the  party  demurring  to  particularize  the  de- 
fects, and  thus  inform  the  other  party  of  them,  earlier 
than  he  otherwise  would  have  to  do. 

Sec.  1640.  EFFECT  OF  A  DEMURRER.— The 
first  effect  of  a  demurrer  is  that  it  admits  all  such  mat- 
ters of  fact  as  are  sufficiently  pleaded  m  the  pleading 
demurred  to,  that  is,  it  is  an  admissjon,  for  the  pur- 
poses of  the  demurrer,  that  the  facts  alleged  are  true. 
In  considering  the  demurrer  the  court  will  consider  the 
Ti^ole  record  and  ^ve  judgment  to  tiie  party  who,  on 
tiie  whole,  appears  to  be  lawfully  entitled  to  it.    The 
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exceptioaa  to  this  are:  1.  That  if  the  plaintiff  demur  to 
the  plea  in  abatement,  and  the  court  decide  against 
the  plea,  the  judgment  is  respondeat  otuter,  without 
regard  to  any  defect  in  the  declaration.  2.  Though  upon 
the  whole  record  the  right  may  appear  to  be  witii  the 
plaintiff,  yet  the  court  will  not  adjudge  in  favor  of  such 
right  unless  the  plaintiff  hare  himself  put  his  action 
and  right  upon  that  groimd. 

The  court  in  examining  the  whole  record  to  deter- 
,  mine  the  ri^t,  will  only  consider  matters  of  substance, 
and  will  overlook  defects  of  mere  form,  unless  raised 
upon  special  demurrer. 

Sec.  1841.  OF  THE  EFFECT  OF  PLEAD- 
ING OVER  WITHOUT  DEMURRER.— The  ef- 
fects of  pleading  over  without  demurrer,  where  de- 
murrer might  be  made,  are  that:  1.  Faults  in  the 
pleading  are  in  some  cases  aided,  that  is  cured,  by  plead- 
ing over,  and  with  respect  to  all  objections  of  form  the 
rule  is,  "if  a  man  pleads  over  he  shall  never  take  ad- 
vantage of  any  slip  committed  in  the  pleading  of  the 
other  side  which  he  could  not  take  advantage  of  upon 
a  general  demurrer."*  2.  Faults  in  the  pleading  are,  in 
some  cases,  aided  by  verdict.  "Where  there  is  any  de- 
fect, imperfection,  or  omission  in  any  pleading,  whether 
in  substance  or  form,  which  would  have  been  a  fatal 
objection  upon  demurrer,  yet  if  the  issue  joined  be  sudi 
as  necessarily  required,  on  the  trial,  proof  of  the  facts 
as  defectively  or  imperfectly  stated  or  omitted  and  with- 

n  Salk.  S19. 
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out  which  it  is  not  to  be  presumed  either  that  tiie  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have 
given,  the  verdict,  such  defect,  imperfection,  or  omis- 
sion, is  cured  hy  the  verdict."*  But  if  a  necessary  al- 
legation be  altogether  omitted  in  the  pleading,  or  if  the 
party  by  whom  it  is  alleged,  and  such  matter  is  so  clear- 
ly expressed  that  no  reasonable  construction  can  alter 
its  meaning,  a  verdict  will  not  aid  or  cure  it.  8.  At 
certain  stages  of  the  cause,  all  objections  of  form  are 
cured  by  the  different  statutes  of  jeofails  and  amend- 
ments. Neither  after  verdict,  nor  after  judgment  by 
confession,  nil  dtcU,  or  non  stim  imfomiatus,  can  the 
judgment  be  arrested  or  reversed  for  any  objection  of 
the  mere  form. 

Sec.  1642.  OF  THE  PLEADER'S  ELECTION 
TO  DEMUR  OR  PLEAD.— Even  though  ground 
for  demurrer  exists,  it  is  not  always  advisable  to  demur. 
The  statutes  of  jeofails  and  amendments  are  so  liberal 
that  when  the  defect  is  one  of  form  merely  it  will  be 
remedied  thereby,  and  the  only  effect  of  demurr^  would 
be  to  delay  the  proceedings  and  give  the  opposite  party 
an  opportunity  to  improve  his  pleadings;  or  if  the  de- 
fect was  one  not  curable  by  the  statutes,  it  may  be  better 
to  wait  and  take  advantage  of  it  by  motion  in  arrest 
of  judgment,  or  for  dismissal  of  Uie  cause,  etc.  Some- 
times, also,  by  passing  an  objection  and  pleading  over 
instead  of  demurring,  one  obtains  the  advantage  of 
contesting  with  his  adversary  first  upon  an  issue  of  fact, 

*1  Sauod.  £88,  N.  (1), 
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and  afterwards,  if  the  verdict  goes  against  him,  of  mov- 
ing in  arrest  of  judgment,  or  taking  out  a  writ  of  errors 
which  course  is  only  open  when  the  defect  is  one  which 
is  not  cured  by  verdict.  So  costs  are  not  allowed  when 
the  judgment  is  arrested,  nor  when  it  is  reversed  upon 
writ  of  error,  but  on  demurrer  the  successful  party  ob- 
tains his  costs. 

Sec.  1648.  PLEADINGS  IN  GENERAL.— Un- 
der this  head,  Mr.  Stephen  examines:  1.  The  nature 
and  properties  of  traverset.  2.  The  nature  and  prop- 
erties of  pleading  in  confession  and  avoidance.  8.  The 
nature  and  properties  of  pleadings  in  general,  without 
reference  to  their  quality,  as  being  by  way  of  traverse, 
or  confession  and  avoidance.* 

Sec.  1644.  OF  THE  NATURE  AND  PROP- 
ERTIES OF  TRAVERSES.— Of  the  various  kinds 
of  traverses,  the  most  ordinary  kind  is  called  the  com- 
mon traverse.  It  consists  of  a  tender  of  iasucj  that  is, 
of  a  denial  accompanied  by  a  formal  offer  of  the  point 
denied  for  decision,  and  the  denial  tliat  it  makes  is  by 
way  of  express  contradiction  in  terms  of  the  allegation 
traversed.  These  are  generally  expressed  in  the  nega- 
tive, but  if  opposed  to  a  precedent  negative  allegation, 
then,  of  course,  it  is  in  the  affirmative. 

There  is  another  class  of  traverses  of  frequent  oc- 
currence, known  as  general  issues,  so  called  because  tiie 
issue  that  one  of  them  tenders  involves  the  whole 
declaration  or  the  principal  part  of  it,  and  usually  the 

•Stephen  on  Pleading  158. 
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contradiction  is  not  in  terms  of  the  aUegatwn  traversed^ 
but  in  a  more  general  fonn  of  expression.  Thus,  in 
debt  upon  apedalty,  the  general  issue  is  called  the  plea 
of  won  e»t  factum;  upon  simple  contract,  the  plea  is 
^  dshst^  In  cooenant  it  is  non  est  factum.  In  detinue 
it  is  Tion  deOnet.  In  trespass,  and  trespass  on  the  case 
in  general,  it  is  not  guilty.  In  trespass  on  ttte  case  on 
promises  {assumpsit)  it  is  non  assumpsit.  In  replevin 
it  is  non  Q^pit.  The  great  practical  advantage  of  the 
general  issue  is  that  it  brings  to  issue  at  the  earliest 
possible  stage  in  the  cause,  and  in  many  cases  it  puts 
the  plaintiff  to  the  proof  of  every  substantial  part  of  his 
cause  of  action,  that  is,  the  general  issue  usuidly  admits 
nothing,  and  denies  all. 

Sec.  1645.  SAME  SUBJECT— OF  THE  EF- 
FECT OF  GENERAL  ISSUES.— The  general  is- 
sue of  non  est  factum  denies  tiiat  the  deed  mentioned  in 
the  declaration  is  the  deed  of  the  defendant.  Under 
this  traverse,  the  defendant,  at  the  trial,  may  contend 
either  that  he  never  executed  such  deed  as  alleged,  or 
that  the  alleged  deed  is  absolutely  void  in  law.  But 
matters  which  make  it  voidable  only,  as  infancy  and 
duress,  must  be  specially  pleaded. 

Na  debet,  as  a  traverse,  is  much  broader  than  non  est 
factum.  It  is  adapted  to  any  kind  of  defense  that  de- 
nies an  existing  debt.  This  indudes  not  only  a  denial 
of  the  sale  and  delivery  of  goods,  etc.,  but  also  release, 
satisfaction,  arbitrament,  etc.,  and  in  fact  almost  all 
matters  of  defense  to  an  action  of  debt. 

Non  detinet  says  that  the  defendant  "does  not  detain 


DgizedbyGoOglC 


266  COMMON  LAW  PLEADING. 

the  said  goods,"  etc.,  the  said  goods  being  specified  as 
the  goods  "of  the  plaintiff."  Under  it,  therefore,  the 
defendant  denies  either  the  detention  charged,  or  else 
the  plaintiff's  property  in  the  goods  in  question. 

In  the  action  of  trespass  upon  the  person  not  gvUty 
amounts  only  to  a  denial  of  the  trespass  alleged,  and 
does  not  permit  any  excuse  of  the  trespass.  Such  mat- 
ter in  excuse  must  be  specially  pleaded.  In  trespass 
quare  clausum  fregit,  it  may  deny  the  breaking  and 
entering,  or  the  plaintiff's  possession.  In  trespass  de 
bonig,  it  denies  the  taking  and  also  the  ownership  or 
possession  of  the  goods. 

So  far  the  effects  of  the  general  issue  is  consistent 
with  the  form  and  principle  of  these  pleas,  but  in  the 
general  issues  in  trespass  on  the  case  in  promises  (as- 
sumpsit) ,  and  trespass  on  the  case  in  general,  the  effect 
of  the  general  issue  is  much  broader.  It  will  be  remem- 
bered that  the  action  of  eusumpsit  first  grew  up  in  its 
general  form,  where  the  promise  is  implied;  here  where 
the  promise  mi^t  be  shown  by  implication,  it  was  con- 
sidered only  fair  that  the  defense  be  treated  with  equal 
liberality,  hence  the  defendant,  under  his  plea  of  non- 
astumprit,  was  at  liberty  to  show  any  circumstance  tend- 
ing to  disprove  the  debt  or  liability  alleged.  By  gradual 
relaxation,  this  liberality  was  extended  to  tpecial  (u- 
tumptit  also,  so  that  under  non-ataumpsit  the  defendant 
is  permitted  to  show  any  matter  of  defense  except  ten^ 
der,  bankruptcy,  ttatute  of  Umitationt,  disckarge  under 
the  inaolvency  acti,  set  off,  and  defenses  under  the  court 
of  contdence  acta.    But  set  off  may  be  shown  if  notice 
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of  it  be  g^ea  with  tlie  plea.  A  similar  relaxation  exists 
with  regard  to  the  plea  of  not  gmlty,  in  the  case  of 
trespass  on  the  case  in  general.  But  the  statute  of  lim- 
itations, the  truth  of  the  statement  alleged  to  be  libel- 
ous, and  the  retaking  upon  fresh  pursuit  in  an  action 
for  escape,  must  all  be  speciaUy  pleaded. 

But  even  in  tbe  case  of  matters  in  confession  and 
avoidance  that  may  be  shown  under  the  general  issue, 
the  defendant  may,  if  he  so  desires,  plead  them  special- 
ly. The  chief  advantage  of  pleading  specially  is  that 
it  compds  liie  plaintiff  to  reply,  in  doing  which  he  is 
confined  to  a  single  answer.  This  often  puts  him  to  a 
great  disadvantage,  for  he  may  have  several  answers 
to  the  defendant's  case,  and  where  the  general  issue  is 
pleaded,  may  avail  himself  of  them  all. 

The  general  issue  of  non  cepit  applies  where  the  de- 
fendant has  not  in  fact  taken  the  goods  in  question,  or 
vrbeK  he  did  not  take  them  or  have  them  in  the  place 
alleged;  but  singularly  enou^,  it  does  not  deny  the 
plaintiffs  property  in  the  goods. 

Sec  1646.  OF  SPECIAL  TRAVERSES.— A 
special  traverse  is  a  pleading  which  sets  out  with  a  de- 
tail of  circumstances  inconsistent  with  those  stated  in 
Uie  preceding  pleading  to  which  it  purports  to  be  an 
answer,  and  tiien  directly  denies  some  fact  stated  in  the 
preceding  pleading  and  concludes  with  a  verification. 
The  detail  of  inconsistent  circumstances  with  which  it 
commences,  is  called  the  inducement  to  the  traverse; 
the  denial  is  called,  from  its  introductory  words,  the 
abtque  hoc  (without  this)^ 
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This  indirect  form  of  deni^  might  he  advisahle  in 
any  of  four  classes  of  circumstances,  as  follows: 

1.  The  case  might  be  one  in  which  some  principle 
or  rule  of  law  was  opposed  to  a  direct  denial. 

2.  Some  fact,  ordinarily  immaterial,  but  in  the  pres- 
ent case  material,  might  be  falsely  pleaded  by  the  ad- 
versary, and  the  purpose  of  the  defense  would  require 
the  materiality  of  that  fact  to  be  made  apparent  on 
the  face  of  the  pleading. 

8.  It  might  be  desirable  in  the  particular  case  to 
separate  questions  of  law  from  those  of  fact. 

4.  The  party  pleading  the  special  traverse  may  de- 
sire to  get  by  so  doing  the  ri^t  to  open  and  conclude 
the  cause. 

An  example  under  the  first  class  of  circumstances 
may  be  as  follows:  Lessor's  heir  sues  the  lessee  for 
non-payment  of  rent,  alleging  in  lessor  a  title  in  fee 
simple.  A  rule  of  law  prohibits  the  lessee  from  deny- 
ing the  lessor's  title,  but  does  not  compel  him  to  admit 
the  precise  title  alleged,  so  that  a  special  pleading  may 
raise  the  issue  that  lessor  did  not  have  a  title  in  fee  but 
only  a  life  estate. 

Under  the  second  class  it  may  be  observed,  that  while 
the  time  and  place  of  facts  constituting  transitory  causes 
of  action  are  immaterial,  yet  if  the  question  involved  is 
one  of  authority,  as  of  a  sheriff,  time  and  place  become 
material  incidents. 

Under  the  third  class,  in  an  action  of  waste,  the  acts 
of  devastation  may  have  been  committed  by  rebels  in 
arms.    And  the  defendant  wishes  to  raise  the  question 
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of  his  legal  liability  for  such  acts,  and  therefore  pleads 
the  fact  of  devastation  wrought  by  rebels  in  arms,  and 
under  the  absque  hoc  denies  his  guilt.  This  compels 
plaintiff  to  demur,  or  else  to  join  issue  upon  the  fact 
that  rebels  committed  the  waste  charged. 

The  special  traverse  concludes  with  a  verification,  it 
puts,  therefore,  the  affirmative  of  the  issue  upon  the 
party  pleading  it,  and  thus  gives  him  t^  right  to  begin 
and  conclude  at  the  trial. 

Sec.  1647.  A  SPECIAL  TRAVERSE  MUST 
ALWAYS  CONSIST  OF  THREE  PARTS.— A 
special  traverse  always  consists  of  three  parts,  as  fol- 
lows: 1.  The  affirmative  part  or  indticeinent,  whidi 
generally  introduces  new  matter,  and  constitutes  the  in- 
direct or  argumentative  denial.  2.  The  negative  part, 
which  contains  the  direct  denial,  and  is  called,  from  the 
Latin  word  introducing  this  part,  the  absque  hoc,  al- 
though similar  words,  et  non  (and  not)  might  also  be 
used.  8.  The  verification  and  prayer  for  judgment, 
with  which  the  form  of  traverse  originally  concluded. 

The  regular  method  of  pleading  in  answer  to  a  special 
traverse  is  to  tender  issue  upon  it,  with  a  repetition  of 
the  allegation  traversed. 

Thea6<gw  Aoc_was  necessitated  by  the  rule  of  plead- 
hig  that  prohibits  argumentative  denials.  The  verifica- 
tion was  required  by  the  rule  that  wherever  new  matter 
is  introduced  in  a  pleading,  it  is  improper  to  tender  is* 
sue. 

Owing  to  the  prolixity  of  the  special  traverse  and 
the  fact  that  it  delayed  the  issue  by  one  step,  the  courts 
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set  themselres  against  it,  and  finally  laid  down  the  rule 
that,  "where  the  whole  substance  of  the  last  pleading  is 
denied,  the  conclusion  must  be  to  the  country,  but  yrbere 
one  of  several  facts  only  is  the  subject  of  denial,  the 
conclusion  may  be  either  to  the  country,  or  with  a  veri- 
fication, at  the  option  of  the  pleader." 

The  inducement  in  a  special  traverse  should  be  such 
as  in  itself  amounts  to  a  sufficient  anstoer  in  stibatance 
to  the  last  preceding  pleading,  and  it  must  not  consist 
of  a  direct  denial.  It  must  not  be  in  the  nature  of  a 
confession  and  avoidance,  since  this  does  not  deny  but 
rather  admits. 

The  opposite  party  has  no  right  to  traverse  the  in- 
ducement, except  where  the  denial  under  the  abtque  hoc 
is  bad.  If  the  absque  hoc  is  sufficient  in  law,  the  in- 
ducement cannot  be  confessed  and  avoided,  but  if  it  is 
insufScient  in  law  the  opposite  party  then  has  the  ri^t 
to  plead  in  confession  and  avoidance  of  the  inducement, 
or  to  traverse  it;  or  he  may  demur  to  the  whole  traverse 
for  the  insufficiency  of  the  deniaL 

Sec.  1648.  PRINCIPLES  APPLICABLE  TO 
TRAVERSES  IN  GENERAL.— The  foUowing 
principles  are  applicable  to  traverses  in  general: 

1.  A  traverse  must  deny  modo  et  formo  (in  manner 
and  form)  as  alleged.  This  is  required  that  the  trav- 
erser  may  take  advantage  of  any  variance  betwem  his 
opponent's  allegations  and  his  proof.  But  these  words, 
though  usually  employed,  are  not  so  ess^itial  that  their 
omission  is  cause  for  demurrer,  and  they  are  not  used 
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in  the  geaeral  issue  of  non  eat  factum,,  nor  in  the  repli- 
cation de  injuria. 

2.  A  traverse  must  not  be  taken  upon  a  matter  of 
law,  A  demurrer  is  the  appropriate  fonn  for  testing 
tiie  correctness  of  an  allegation  of  law.  But  where 
an  allegation  is  a  confusion  of  law  and  fact,  it  may  be 
traversed. 

8.  A  traverse  must  not  be  taken  upon  matter  not 
alleged,  but  it  may  be  taken  upcHi  matter  not  expressly 
alleged,  if  it  is  necessarily  implied. 

4.  A  party  to  a  deed  who  traverses  it  must  plead 
non  e»t  factum,  and  should  not  plead  that  he  did  not 
grant,  did  not  demise,  etc.  This  is  to  avoid  the  doctrine 
of  estoppel.  For  a  man  is  sometimes  in  law  precluded 
from  alleging  or  denying  a  fact  because  by  some  previ- 
ous act,  allegation,  or  denial,  he  has  taken  a  position 
inconsistent  with  tiie  one  he  now  desires  to  take,  and 
such  a  preclusion  is  called  an  estoppel.  Estoppel  may 
arise:  (a)  From  matter  of  record;  (b)  from  the  deed 
of  tiie  party;  (c)  from  matter  in  p(d»,  that  is,  matter 
of  fact.  Thus,  any  confession  or  admission  in  a  plead- 
ing in  a  court  of  record,  whether  it  be  express  or  be 
implied  from  pleading  over  without  a  traverse,  will, — 
unless  coupled  at  the  time  with  a  saving  protestation, — • 
forever  preclude  the  party  from  afterwards  contesting 
the  same  fact  in  any  subsequent  suit  with  the  same  ad- 
versary. So  a  recital  of  a  certain  fact  by  the  party  in 
any  deed  wiudi  he  executes,  precludes  his  denying  that 
fact  in  any  action  brought  by  or  against  him  upon  that 
deed.    And  where  one  party  accepts  rent  from  another 
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he  is  thereby  estopped  from  denying  in  any  action  with 
such  party,  that  the  party  paying  the  rent  was  not  in 
fact  at  the  time  his  tenant.  But  a  stranger  to  a  deed 
is  not  estopped  to  deny  allegations  of  the  deed;  hence, 
when  he  is  sued,  he  pleads  non  eat  factum^  but  not  con- 
cesaitj  etc. 

Sec  1649.  OF  PLEAS  IN  CONFESSION  AND 
AVOIDANCE. — Fleas  in  confemon  and  avoidance 
are  divided,  with  respect  to  their  subject  matter,  into: 
1.  Pleas  in  justification  or  excuse.  2.  Pleas  in  dis- 
charge. 

The  effect  of  pleas  in  justification  or  excuse  is  to 
show  that  the  plaintiff  never  had  any  right  of  action, 
because  the  act  charged  was  lawful;  while  the  effect  of 
pleas  in  discharge  is  to  show  some  discharge  or  release 
of  the  matter  complained  of  in  the  declaration;  that  is, 
though  there  was  once  a  right  of  action,  it  has  been 
discharged  or  released  by  some  subsequent  matter.  This 
division  of  the  subject  applies  to  plem  only.  Replica- 
tions and  subsequent  pleadings  in  confession  and  avoid- 
ance are  not  subject  to  any  such  classification. 

Pleadings  in  confession  and  avoidance,  in  common 
with  all  other  pleadings  that  do  not  tender  issue,  con- 
clude always  with  a  verification  and  a  prayer  of  judg- 
ment. 

Every  pleading  by  way  of  confession  and  avoidance 
must  give  color,  that  is,  it  must  admit  an  apparent 
right  in  the  opposite  party,  and  rely  on  some  new 
matter  by  which  that  apparent  ri^t  is  defeated.  Such 
color  as  being  inherent  in  tiie  pleadings  is  called  tm- 
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plied  color;  but  some  circumstances  of  fact  contain  no 
inherent  or  implied  color,  and  here  the  pleader  wishing 
to  plead  by  way  of  confession  and  avoidance  must  give 
color,  by  which  is  meant  a  "feigned  matter,"  pleaded 
by  Uie  defendant  in  an  action  of  trespass  from  which 
the  plaintiff  seems  to  have  a  good  case  of  action,  where- 
as he  has  in  truth  only  an  appearance  or  color  of  cause. 

By  pleading  by  way  of  coafession  and  avoidance  the 
defendant  gains  several  advantages:  Thus,  he  spreads 
his  title  on  record  and  obliges  the  plaintiff,  if  he  regards 
it  as  not  a  lawful  title  as  thus  exhibited,  to  demur  and 
present  the  question  to  the  court,  instead  of  its  going 
along  with  the  other  matters  to  the  jury,  as  would  have 
been  the  case  upon  a  plea  by  way  of  traverse.  The  plea 
Id  confession  and  avoidance  also  obliges  the  plaintiff  to 
traverse  or  attack  but  a  single  link  in  the  defendant's 
chain  of  title,  and  thus  to  admit  all  the  others  as  good. 
Sudi  a  plea  also  gains  for  the  party  the  affirmative  of 
the  issue,  and  therefore  the  right  to  open  and  close. 

The  plaintiff  was  not  aUowed  in  his  replication  to 
traverse  the  fictitious  matter  suggested  by  way  of  color; 
for  its  only  object  being  to  circumvent  a  difficulty  of 
form,  such  a  traverse  would  be  wholly  foreign  to  the 
merits  of  the  case. 

The  practice  of  giving  express  color  is  now  confined 
to  actions  of  trespass,  and  in  those  actions  to  the  plea 
only.  It  is  imusual  to  resort  to  any  except  certain 
known  fictions  which  long  usage  has  applied  to  the  par- 
ticular case.  The  fictitious  averment  must  consist  of 
such  matters  as,  if  it  were  effectual,  would  sustain  tiie 
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nature  of  tiie  action,  and  the  right  suggested  must  be 
colortJ>le  only,  for  if  more  than  colorable  the  plaintiff 
would,  by  the  defendant's  own  showing,  be  entitled  to 
recover. 

Sec  1650.  OF  THE  NATURE  AND  PROP- 
ERTIES OF  PLEADING  IN  GENERAL.— 
The  following  propositions  are  to  be  observed  with  re* 
gard  to  the  nature  and  properties  of  pleadings  in  gen- 
eral:  I.  Every  pleading  must  be  an  answer  to  the  whole 
of  T^iat  is  adversely  alleged.  If  it  answer  part  only,  the 
opposite  party  is  entitled  to  take  judgment  for  the  paxt 
left  unanswered,  and  his  omission  to  do  so  will  be  a  <2u- 
conUnuance  or  abandonment  of  tiie  whole  action.  If  it 
attempts  to  answer  the  whole, -but  is  insufficient,  thai 
the  opposite  party's  course  is  to  demur  to  the  ^ole 
plea.  Where  the  part  not  answered  is  immaterial  or 
sudi  as  requires  not  sepu'ate  or  specific  luiswer,  the  rule 
does  not  apply. 

2.  Every  pleading  is  taken  to  confess  su<A  travers- 
able matters  alleged  on  the  other  side  as  it  does  not 
traverse;  and  tiiis  effect  continues  throu^  all  avhte- 
quent  actions  between  the  same  parties.  The  effect  in 
regard  to  subsequent  actions  may  be  avoided  by  the 
practice  of  protestation.  And  even  this  does  not  save 
the  party  protesting  unless  the  issue  is  decided  in  fais 
favor,  tmless  the  matter  be  such  as  the  party  protesting 
was  precluded  by  some  rule  of  law  from  taking  issue 
upon.  A  protestation  ought  not  to  be  repugnant  to  the 
pleading  which  it  acc<nnpanies,  nor  ou^t  it  to  be  taken 
upon  such  matters  as  the  pleading  itself  traverses.    As 
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protestatioos  are  made  only  to  save  advantages  in  sub- 
sequent suits,  any  faults  in  their  forms  [u«  not  subject 
to  demurrer. 

The  rule  requiring  a  party,  at  each  fltage  afT«r  the 
declaration,  to  demur,  or  plead,  ^oea  not  apply  to:  1. 
Dilatory  Fleas.  2.  Pleadings  in  ettoppel.  8.  Where 
a  netv  tungnment  is  necessary.  These  exceptions  may 
be  escplained  as  follows: 

1.  Dilatory  pleas  merely  oppose  a  matter  of  form 
to  tiie  declaration,  and  do  not  tend  either  to  deny  or  to 
confess  its  allegations.  Replication  and  subsequent 
pleadings  following  on  dilatory  pleadings  are  not  within 
this  exception. 

2.  Pleadings  in  eatoppel  neither  admit  nor  deny  the 
matter  of  fact  adversely  alleged,  but  merely  state  the 
previous  act,  allegation  or  denial  on  which  the  estoppel 
is  declared  by  the  pleader  to  arise,  and  pray  judgment 
if  the  adverse  party  shall  be  received  or  admitted  to  aver 
contrary  to  what  he  before  did  or  said. 

8.  Declarations  are  conceived  usually  in  very  gen- 
eral terms.  In  some  cases  the  defendant  is  not  suffi- 
dently  guided  and  confined  by  the  declaration  to  the 
real  cause  of  complaint,  and  thus  applies  his  plea  to  a 
different  matter  frran  that  whidi  the  plaintiff  has  in 
view.  This  compels  the  plaintiff  to  make,  in  his  repli- 
cation, a  new  atsigmtient,  or  statement  of  his  cause  of 
action,  in  which  he  guards  against  a  repetition  of  the 
defendant's  mistakes.  Where  the  plea  correctly  applies 
to  a  part  of  the  injuries  complained  of,  but  owing  to 
the  generality  of  the  statement  in  the  declaration,  fails 
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to  cover  the  whole,  the  plaintiff's  course  is  both  to  trav- 
erae  the  plea  and  to  new  tuugn.  Thus,  in  a  diarge 
of  trespass,  if  the  defendant  pleads  that  he  has  a  right 
of  way  over  a  certain  part  of  the  dose,  and  that  tiie 
alleged  acts  of  trespass  were  committed  by  virtue  of 
this  right  of  way,  the  plaintiff  replies  by  alleging  that 
he  brought  this  action  not  only  for  those  trespasses  men- 
tioned by  the  defendant,  but  for  others  committed  on 
other  occasions  and  at  other  places,  beyond  the  supposed 
way,  which  is  usually  called  a  new  assignment  ewtra 
viam  (beyond  the  way),  or,  if  the  plaintiff  means  to 
admit  the  ri^t  of  way,  he  may  assign  simply,  without 
the  traverse.  The  new  assignment  should  be  sufficiently 
specific,  if  possible,  to  prevent  a  repetition  of  the  de- 
fendant's mistake. 

Sec  1651.  RULE  II.— UPON  A  TRAVERSE 
ISSUE  MUST  BE  TENDERED,— The  second 
general  rule  of  pleading  is  that  upon  a  trttverte,  iuue 
must  he  tendered.  The  traverse  involves  a  contradic- 
tion or  denial  of  the  preceding  pleading,  hence  an  issue 
in  fact  has  been  reached,  and  the  rule  expresses  the  sen- 
sible requirement  that  the  method  of  deciding  the  issue 
be  now  adjusted. 

The  formulae  of  tendering  the  issue  in  fact,  vary  ac- 
cording  to  the  mode  of  trial  proposed.  Thus,  the  ten- 
der of  an  issue  to  be  tried  by  jury  is  by  a  formula  called 
the  conclusion  to  the  country.  In  this  the  defendant 
"puts  himself  upon  the  coxmtry;"  the  plaintiff  prays 
tiiat  the  issue  "may  be  inquired  of  by  the  country." 
There  is,  however,  no  substantial  difference  between 
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these  two  modes  of  expression,  and  no  substantial  ob- 
jection can  be  taken  if  they  are  interchanged. 

Where  new  matter  is  introduced,  the  pleading  should 
always  conclude  with  a  verification. 

Sec.  1652.  RULE  HI.— ISSUE  WHEN  WELL 
TENDERED  MUST  BE  ACCEPTED.— The 
third  rule  of  pleading  is  that  if  issue  be  well  tendered 
botti  in  substance  and  form  it  must  be  accepted,  and  the 
other  party  may  not  demur,  traverse,  or  plead  In  con- 
fession and  avoidance.  The  exception  to  this  rule  is, 
tiiat  a  party  may  plead  in  extoppel  even  after  issue  is 
well  tendered. 

The  acceptance  of  the  issue,  in  case  of  trial  by  jury, 
is  called  the  similiter,  because  the  usual  form  of  wording 
it  is,  "And  the  said  A.  B.  doth  the  like."  This  is  added 
in  making  up  the  issue  or  paper-book.  It  may  be  filed 
or  delivered,  however,  before  that  transcript  is  nuide  up, 
in  which  case  its  form  is  slightly  different,  and  it  is  called 
a  special  simUter. 

As  the  party  has  no  option  in  accepting  an  issue  when 
well  tendered,  the  entry  of  the  similiter  is  a  mere  mat- 
ter of  form,  and  may  be  made  by  the  party  who  tenders 
the  issue.  But  the  other  party  for  whom  this  similiter 
is  thus  entered,  may,  if  he  conceives  that  the  issue  is  not 
well  tendered,  strike  out  the  similiter  and  demur  to  the 
defective  tender. 

The  rule  that  an  issue  must  be  accepted,  extends  to 
an  issue  in  law  also,  so  that  the  party  whose  pleading  is 
opposed  by  a  demurrer  is  required  to  accept  the  issue  in 
law,  and  the  formula  by  which  he  does  this  is  called  a 
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joinder  in  deitmrrer.  Here  he  is  bound  to  accept,  how- 
ever, for  he  cannot  demur  to  a  demurrer. 

So  far  we  hare  discussed  rules  which  tend  simply  to 
the  production  of  an  issue. 

Sec.  16M.  OF  RULES  WHICH  TEND  TO  SB- 
CURE  THE  MATERIALITY  OF  THE  ISSUE 
—THE  GENERAL  RULE.— ^22  pleadinga  mmt 
contain  matter  pertinent  and  materiaL  This  is  essential 
to  keep  the  issue  from  going  astray.  As  where  the  dec- 
laration on  assumpsit  laying  promises  by  the  intestate, 
should  be  traversed  by  the  defendant  administratrix  as 
to  her  own  promises  instead  of  Uiose  of  the  intestate, 
sudi  plea  would  be  immaterial  and  bad. 

As  to  traverses  this  rule  includes  the  following: 

1.  A  traverse  must  not  be  taken  on  an  inmiaierial 
point;  or  upon  matter  the  allegation  of  which  was  pre- 
mature; or  upon  matter  of  aggravation;  or  upon  mat- 
ter of  inducement.  But  this  last  rule  does  not  apply 
where  the  introductory  matter  is  in  itself  essential,  and 
of  the  substance  of  the  case,  for  in  such  a  case  it  may 
be  traversed.  Also,  where  there  are  several  material 
allegations,  the  pleader  may  traverse  whichever  he 
pleases,  since  if  he  breaks  a  single  link  he  breaks  the 
chain. 

2.  A  traverse  must  not  be  too  large,  nor  too  nar- 
row; that  is,  it  must  take  in  no  more,  and  no  less  of  the 
allegation  traversed  than  is  materiaL 

A  traverse  may  be  too  large  by  involving  in  the  is- 
sue quantity,  time,  place,  or  other  circumstances,  which, 
thou^  forming  part  of  iiie  allegation  traversed,  are 
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immaterial  to  the  merits  of  the  cause.  A  traverse  may 
also  be  too  large  by  being  taken  in  the  conjmictiTe  in- 
stead of  the  disjunctive,  where  it  is  not  material  that 
the  allegation  traversed  should  be  proved  conjunctively. 
On  the  other  hand,  a  party  may,  generally,  traverse  a 
material  allegation  of  title  or  estate  to  the  extent  to 
whidi  it  is  alleged,  though  it  need  not  have  been  alleged 
to  that  extent,  and  such  traverses  will  not  be  considered 
too  large. 

A  traverse  is  too  narrow  when  it  fails  to  answer  fully 
the  whole  of  the  adversary's  allegation  which  it  purports 
or  undertakes  to  answer.  So,  a  traverse  may  be  too 
narrow  by  being  applied  to  a  part  only  of  an  allega- 
tion which  the  law  considers  as  in  its  nature  indivisible 
and  entire,  such  as  tliat  of  a  prescription  or  grant.  The 
principle  which  forbids  too  narrow  a  traverse  is  the 
same  as  that  which  requires  that  every  pleading  shall 
really  answer  so  xmxii  of  the  adversary's  pleading  as  it 
professes  and  undertakes  to  answer. 

Sec.  1654.  OF  RULES  WHICH  TEND  TO 
PRODUCE  SINGLENESS  OR  UNITY  IN  THE 
ISSUE— RULE  I.— PLEADINGS  MUST  NOT 
BE  DOUBLE.— The  first  rule  tending  to  produce  sm- 
gleness  or  unity  of  the  issue  is,  tliat  pleadings  muat  not 
he  double. 

Witii  respect  to  the  declaration,  this  rule  means  Uiat 
the  declaration  must  not,  in  support  of  a  single  demand, 
allege  several  distinct  matters,  by  any  one  of  which  tiiat 
demand  is  sufficiently  supported.  With  respect  to  the 
Kubsequent  pleadings,  none  of  them  is  to  contain  several 
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distinct  answers  to  that  which  preceded  it.  The  reason 
in  both  cases  is  that  such  pleading  tends  to  several  is- 
sues concerning  a  single  claim.  The  rule  in  tenns  pro- 
hibits only  doublenesa  or  duplicity,  but  it  will  include 
mvltipUdty  also.  The  piirpose  of  the  rule  is  to  secure 
a  single  issue  upon  a  single  subject  of  daim  or  defense. 
The  declaration  may,  therefore,  in  support  of  several 
demands,  allege  as  many  distinct  matters  as  are  respect- 
ively applicable  to  each.  And  the  plea  may  make  dis- 
tinct answers  to  sudi  parts  of  the  declaration  as  relate 
to  different  matters  of  claims  or  complaints.  Likewise 
in  the  replication  and  subsequent  pleadings.  But  the 
power  of  alleging  in  a  plea  distinct  matters  in  answer 
to  sadi  parts  of  the  declaration  as  relate  to  different 
claims,  seems  to  be  subject  to  this  restriction — that  none 
of  the  matters  alleged  be  such  as  would  alone  be  a  suf- 
ficient answer  to  the  whole. 

If  there  be  two  or  more  defendants  the  rule  against 
duplicity  is  not  carried  to  the  extent  to  compel  each 
of  them  to  make  the  same  answer  to  the  declaration. 
The  defendants  may  either  join  in  the  same  plea,  or 
sever,  at  their  discretion.  But  if  tiiey  have  united  in 
the  plea,  they  cannot  sever  at  the  rejoinder  or  other 
later  stage  of  the  pleading.  A  pleading  that  contains 
several  answers  is  double,  even  though  the  answers  be 
of  different  classes.  Matter  may  suffice  to  make  a 
pleading  double,  even  though  it  'be  ill-pleaded.  But 
matter  purely  immaterial  cannot  make  a  pleading  dou- 
ble. The  purely  immaterial  matter  is  surplusage  and 
may  be  stricken  out,  no  issue  can  be  taken  upon  it,  and 
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it  therefore  does  not  tend  to  prevent  singleness  of  is- 
sue. Nor  will  matter  pleaded  only  as  necessary  induce- 
ment to  another  allegation  operate  to  make  a  pleading 
double.  No  matters,  however  multifarious,  will  oper- 
ate to  make  a  pleading  double,  if,  taken  together,  they 
constitute  but  one  connected  proposition  or  entire  point. 
This  applies  not  only  to  pleas  in  confession  and  avoid- 
ance, but  to  traverse  also,  so  that  a  man  may  deny  as 
well  as  affirm,  any  nimaber  of  circumstances  that  to- 
gether form  but  a  single  point  or  proposition.  A  trav- 
erse of  several  matters  thus  connected  is  called  a  cumu- 
lative traverse.  But  if  tiie  matters  so  connected  require 
vfh&x  separate,  some  to  be  traversed  by  one  species  of 
traverse,  and  some  l^  another,  then  a  cumulative  trav- 
erse seems  to  be  improper. 

A  protestation  does  not  make  a  pleading  double,  since 
it  does  not  tend  to  an  issue,  but  merely  saves  to  the 
party  the  right  of  denying,  in  a  future  suit,  between 
the  same  parties,  the  matter  admitted  in  the  present  suit. 

Where  a  plaintiff  has  several  distinct  causes  of  action, 
he  is  allowed  to  pursue  them  cumulatively  in  the  same 
original  writ,  provided  they  conform  to  certain  rules 
which  the  law  prescribes  as  to  joining  only  such  de- 
mands as  are  of  a  similar  quality  or  character.  Such 
different  claims  or  complaints  constitute  different  parts 
or  sections  of  the  declaration,  and  are  known  in  plead- 
ing by  the  designation  of  cornits. 

Sec.  1655.  SAME  SUBJECT— OF  THE  USE 
OF  SEVERAL  COUNTS.— Distinct  causes  of  ac- 
tions of  the  same  quality  or  character  may  be  joined  in 
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one  action  by  the  use  of  separate  or  several  counts  for 
eadi  claim.  When  several  counts  are  thus  used,  the  de- 
fendant may,  according  to  the  nature  of  his  defense^ 
demur  to  the  whole;  or  he  may  plead  a  single  plea  ap- 
plying to  the  whole;  or  he  may  demur  to  one  or  more 
counts,  and  plead  to  the  oUiera;  or  he  may  plead  a  sev- 
eral plea  to  eadi  count;  and  in  the  two  latter  cases  the 
result  may  be  a  corresponding  severance  in  the  plead- 
ings, and  the  production  oi  several  issues. 

But  whether  one  or  more  issues  be  produced,  if  the 
decision,  Aether  in  law  or  in  fact,  be  in  the  plaintifiTs 
favor,  as  to  any  one  or  more  counts,  he  is  entitled  to 
judgment  pro  tanto  (for  so  mudi)  though  he  fail  as 
to  the  remainder.  All  this  is  quite  consistent  with  the 
rule  against  duplicity. 

But  tiirouji^  this  practice  of  using  counts  the  pleader 
for  the  plaintiff,  at  an  early  date  became  able  to  evade 
the  rule  against  duplicity  by  stating  what  was  really 
but  a  single  cause  of  action  as  thou^  it  were  several — 
slij^tly  varying  his  descriptions  in  each  count  His 
principd  purpose  in  so  doing  was,  of  course,  to  make 
himself  more  secure  against  the  insufficiency  of  any  one 
statement  of  his  cause;  also  to  lessen  the  possibility  of 
a  variance  between  his  allegations  and  the  proof  that 
might  develop  in  fbe  course  of  the  trial.  As  the  court 
visited  no  censure  upon  the  pleader,  even  Uiough  the 
event  of  the  suit  showed  quite  conclusively  that  he  never 
really  supposed  himself  to  be  enforcing  more  than  one 
cause,  this  practice  speedily  became  umveraaL  The 
same  statement  of  facts  may  be  varied  by  omitting  in 
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oae  count  aome  matter  stated  in  another.  In  sudi  a 
case  the  more  special  count  is  used,  lest  the  omission  of 
this  matter  render  the  other  insufficient  in  point  of  law. 
The  more  general  count  is  used,  because  if  good  in  point 
of  law,  it  will  relieve  the  plaintiff  from  the  necessity  of 
proving  such  omitted  matter  in  point  of  fact.  If  the 
defendant  demur  to  the  more  general  count  as  insuf- 
ficient, and  take  issue  in  fact  upon  the  other,  the  plain- 
tiff has  the  chance  of  proving  the  matter  alleged,  and 
also  the  chance  of  succeeding  in  the  demurrer.  If,  on 
the  other  hand,  the  defendant  do  not  demur,  but  take 
issue  in  fact  upon  both,  it  will  be  sufficient  for  the  plain- 
tiff to  prove  the  more  general  count.  The  several  counts 
must  always  purport  to  be  founded  on  distinct  causes 
of  actions,  and  not  to  refer  to  the  same  matter.  This 
is  accomplished  by  the  pleader  fay  inserting  sadi  words 
as  "other,"  "the  further  sum,"  etc  The  pleader  may 
evade  the  rule  against  duplicity  but  the  court  would  be 
shocked  if  he  were  to  violate  it. 

To  several  counts,  or  distinct  parts  of  the  same  coimt, 
the  defendant  may  plead  several  pleas,  that  is,  one  to 
each  count 

But  in  the  light  of  the  practice  of  pleading  the  same 
cause  of  action  in  different  forms,  as  though  there  were 
really  several  catises,  it  seemed  unjust  that  tiie  defend- 
ant should  not  be  given  equal  freedom  in  pleading  his 
defense,  so  in  1705  it  was  enacted  that  "it  shall  be  law- 
ful for  any  defendant  or  tenant,  in  an^  action  or  suit,  or 
for  any  plaintiff  in  replevin,  in  any  court  of  record,  with 
leave  of  the  court,  to  plead  as  many  several  matters 
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thereto  as  he  shall  think  necessary  for  his  defease."  This 
requires  that  the  defendant,  before  pleading  his  several 
defenses,  get  leave  from  the  court  so  to  do.  Where  the 
defendant  pleads  several  defenses,  the  plaintiff  has  the 
same  privilege  of  demurring  to  all,  or  to  some,  and 
pleading  to  the  others;  or  pleading  to  all,  as  has  the 
defendant  with  regard  to  the  plaintiff's  several  counts. 

Though  the  statute  presumably  intended  to  allow  one 
plea  for  one  groimd  of  defense,  yet  the  same  relaxation 
has  grown  up  here  as  with  regard  to  the  plaintiff's  sev- 
eral counts.  But  the  court  will  sometimes  refuse  leave 
to  the  defendant  to  plead  inconsistoit  pleas. 

It  will  be  noticed  that  the  statute  extends  only  to 
pleas,  and  does  not  apply  to  replications  and  subsequent 
pleadings;  nor  does  it  apply,  it  is  held,  to  dilatory  pleas. 
The  several  matters  of  defense  must  be  pleaded  for- 
mally, with  the  words,  "by  leave  of  the  court  for  this 
purpose  first  bad  and  obtained."  Bad)  one  must  also 
be  pleaded  as  a  new  and  further  plea,  with  a  formal 
commencement  and  conclusion  as  such.  But  in  all  these 
cases,  if  the  opposite  party  does  not  demur,  for  the  du- 
plicity, but  instead  pleads  over,  be  must  answer  eadi 
matter  alleged. 

Sec.  1636.  RULE  II.— IT  IS  NOT  ALLOWA- 
BLE BOTH  TO  PLEAD  AND  TO  DEMUR  TO 
THE  SAME  MATTER.— The  second  rule  to  pro- 
cure the  singleness  or  unity  of  issue,  is  that  the  pleader 
cannot  both  plead  and  demur  to  the  same  matter.  This 
rule  does  not  extend  to  prohibit  one  from  pleading  to 
one  distinct  matter  and  demurring  to  another.    So  the 
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statute  authorizing  several  pleas  discussed  in  the  last 
section,  does  not  allow  pleading  and  demurring  to  the 
same  matter. 

Sec.  1657.  OF  RULES  WHICH  TEND  TO 
PRODUCE  CERTAINTY  OR  PARTICULAR- 
ITY IN  THE  ISSUE— RULE  I.— The  rules  of 
pleading  tending  to  produce  certainty  in  the  issue  are 
numerous,  the  first  of  which  is:  The  pleadings  muat 
have  certainty  of  place.  This  rule  grew  out  of  the  for- 
mer requirement  that  the 'jurors  should  be  from  the  lo- 
cality wherein  the  cause  was  alleged  to  have  arisen,  thus 
making  it  necessary  to  allege  the  place  with  particu- 
larity. Such  place  is  called  the  venue  of  the  action,  and 
to  allege  it  in  the  declaration  is  to  lay  ike  venue. 

The  original  writ  must  be  directed  to  the  sheriff  of 
some  county,  and  in  that  county  the  action  is  said  to  be 
brought  or  laid.  Each  affirmative  traversable  allega- 
tion in  the  writ  is  to  be  laid  with  a  venue  or  place,  com- 
prising not  only  the  county  in  which  the  fact  occurred, 
but  also  the  parish,  town  or  hamlet  within  that  county; 
but  no  sudi  particularity  is  required  in  mere  matters 
of  induc^nent.  Of  the  different  facts  alleged  in  the 
writ,  it  is  necessary  that  some  principal  one,  at  least, 
should  be  laid  in  some  parish,  town  or  hamlet,  within 
the  county  in  which  the  action  is  brought,  in  order  to 
justify  the  bnnging  of  the  action  in  that  county,  and 
such  county  and  the  particular  place  so  laid  within  it 
are  called  the  venue  in  the  action,  or  the  venue  where 
the  action  is  laid. 

The  declaration  must  have  the  same  renue  as  the 
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original  writ.  ,  The  county  ^ere  the  action  is  laid  is 
placed  at  tiie  conunencement  in  tiie  margin  of  tiie  dec- 
laration. And  all  tiie  different  afiSnnative  traTersable 
allegations  are  to  be  laid  with  a  venue  in  parish,  town  or 
hamlet,  as  well  as  county,  in  the  same  manner  as  in  the 
original  writ,  and  in  accordance  with  it 

In  proceedings  by  bill,  the  law  of  venue  is  the  same, 
except,  of  course,  that  there  is  no  original  writ,  and  that 
the  bill  first  states  the  venue.  The  plea,  replication,  and 
subsequent  pleadings  lay  a  venue  to  each  affirmative 
traversable  aUegation,  according  to  the  principles  al- 
ready stated,  until  issue  joined. 

Under  the  early  law,  because  jurors  were  required 
to  be  men  acquainted  with  the  facts,  they  were  required 
to  be  summoned  from  the  venue  of  the  action.  Later, 
as  they  became  transformed  into  judges  of  the  facts,  de- 
termining them  from  the  evidence,  this  requirement  be- 
came a  matter  of  mere  form,  and  it  was  considered  suf- 
ficient if  no  more  than  two  jurors  were  from  the  venue. 
Finally,  in  1865,  one  of  the  statutes  of  jeofails  (16  and 
17  Car.  II,  c  8),  provided  that  "after  verdict,  judg- 
ment shall  not  be  stayed  or  reversed,  for  \haX  there  is 
no  rig^t  venue,  so  as  the  cause  were  tried  by  a  jury  of 
tiie  proper  county  or  place  where  the  action  is  laid." 
Before  that  time  it  had  been  ground  for  arresting  or 
reversing  judgment  in  case  the  jury  had  been  sum- 
moned from  the  venue  in  the  action  wbea  that  differed 
f  nnn  the  venue  laid  to  the  fact  in  ittue. 

Another  statute  (4  Anne,  c.  16) «  provided  that 
"every  venire  facias  for  the  trial  of  any  issue  shall  be 
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awarded  of  the  body  of  the  proper  county  where  the 
issue  is  triable,"  instead  of  being,  as  formerly,  awarded 
from  the  particular  venue  of  parish,  town  or  hamlet 
The  joint  effect  of  these  two  statutes  is  that  the  venire 
now  directs  that  the  jury  in  all  cases  shall  be  summoned 
from  the  body  of  the  county  in  which  the  action  is  laid, 
whe&er  or  not  that  be  the  venue  of  the  fact  in  issue. 

Actions  are  either  local  or  transitory.  An  action  is 
local  if  all  the  principal  facts  on  whidi  it  is  founded  be 
local.  It  is  trangitory  if  any  principal  fact  be  of  the 
transitory  kind.  And  a  fact  is  transitory  when  it  mi^t 
equally  well  have  occurred  elsewhere,  as  a  trespass  to 
a  particular  parcel  of  land.  The  venue  of  local  facts 
must  be  truly  laid.  In  transitory  facts  it  need  not  be; 
and  as  the  locality  of  a  transitory  fact  is  iimnaterial, 
there  can  be  no  variance  in  regard  to  it. 

So  in  transitory  actions  the  venue  may  be  laid  at 
pleasure,  but  in  local  actions  must  be  laid  truly.  But 
the  plaintiffs  freedom  to  lay  the  venue  of  a  transitory 
action  where  he  pleases  is  checked  by  a  practice  of  the 
court  to  allow  the  defendant  to  move  the  court  to  have 
the  venue  changed  so  as  to  be  in  conformity  to  the  fact. 
This  motion,  when  supported  by  affidavit  that  the  cause 
of  action  arose  wholly  in  the  county  to  which  it  is  pro- 
posed to  change  the  venue  will,  in  most  cases,  be  granted^ 
and  the  plaintiff  obliged  to  amend  his  declaration  in 
this  regard,  unless  he,  on  the  other  hand,  will  undertake 
to  give  at  the  trial,  some  material  evidence  arising  in 
the  coimty  where  the  venue  was  laid.  The  rule  is,  that 
while  the  venue  of  transitory  facts  need  not  be  laid  truly, 
it  cannot  be  anything  at  pleasure,  but  must  be  tjie  venue 
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laid  in  the  action.  No  venue  need  be  laid  witii  respect 
to  transitory  matters  in  the  pleadings  subsequent  to  the 
dechiration,  because,  with  respect  to  every  matter  of 
this  description,  the  original  venue  will  be  taken  to  be 
implied,  but  it  is  usual  to  lay  a  venue  in  these,  and  is  the 
better  course. 

When  transitory  matters  are  laid  out  of  their  true 
place,  they  should  be  laid  under  a  videlicet^  tiiat  is,  with 
the  prior  intervention  of  the  words,  *'to-wit"  or  "that  is 
to  say."  The  eflfect  and  object  of  the  videlicet  is  to 
mark  that  the  party  does  not  undertake  to  prove  the 
precise  place  alleged.  The  proper  method  of  alleging 
a  local  matter  occurring  outside  the  realm  was  arranged 
in  this  fashion,  "In  parts  beyond  the  seas,  at  Fort  St. 
George,  in  the  East  Indies,  to-wit,  at  Westminster,  in 
the  county  of  Middlesex."  The  true  place  being  fol- 
lowed by  a  videlicet  and  then  a  coimty  in  England.  This 
method  is  also  usually  applied  to  local  matters  arising 
within  the  realm  if  they  happen  at  a  different  venue 
from  that  laid  in  the  action. 

Where  place  is  alleged  as  a  matter  of  description  and 
not  as  a  venue,  it  must  in  all  cases  be  stated  truly,  under 
peril  of  variance. 

If  no  venue  be  laid  in  the  declaration  the  defendant 
may  demur,  or  may  plead  the  defect  in  abatement.  Even 
in  local  and  penal  actions,  the  only  modes  of  objecting 
to  the  venue  are  by  demurrer,  or  at  the  time  as  ground 
of  non-suit 

Sec.  1658.  RULE  II.— PLEADINGS  MUST 
HAVE  CERTAINTY  OF  TIME.— The  second 
rule  tending  to  produce  certainty  in  the  issue,  is  that  the 
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pleaMngs  must  have  certainty  of  time.  In  personal 
actions  the  pleadings  must  allege  the  time,  that  is,  the 
day,  month  and  year  when  each  traversable  fact  oc- 
curred; and  when  there  is  occasion  to  mention  a  con- 
tinuous act,  the  period  of  its  duration  ought  to  be  shown. 
But  no  Ume  need  be  alleged  to  matter  of  mere  induce- 
ment or  aggravation.  Wherever  it  is  necessary  to  lay 
a  venue,  it  is  also  necessary  to  mention  time.  But  in 
transitory  matters  time  occupies  a  place  of  importance 
corresponding  to  that  of  place;  hence  the  truth  of  the 
allegation  of  time  is  usually  unimportant.  But  where 
the  time  is  not  stated  truly,  it  must  be  laid  under  a 
videlicet,  and  it  should  never  be  so  stated  as  to  show  an 
intrinsic  impossibility,  nor  is  it  ever  permissible  to  have 
it  inconsistent  with  the  fact  to  which  it  relates.  Such 
misstatement,  if  in  regard  to  a  traversable  fact,  would 
make  the  pleading  demurrable.  Whenever  time  is  ma- 
terial, that  is,  is  of  the  substance  of  the  issue,  a  mis- 
statement of  it  is  not  helped  by  being  under  a  videlicet. 
So  where  time  is  immaterial  it  should,  in  subsequent 
pleadings,  follow  the  day  alleged  in  the  declaration  and 
writ.  If,  in  this  case,  no  time  is  stated  in  such  plead- 
ings, the  defect  is  cured  by  the  verdict  or  by  the  judg* 
ment;  but  verdict  and  judgment  do  not  cure  the  omis- 
sion if  time  is  material. 

Sec.  1659.  RULE  III.— THE  PLEADINGS 
MUST  SPECIFY  QUALITY,  QUANTITY, 
AND  VALUE. — The  third  rule  under  this  division  is 
that  the  pleadings  must  specify  quaUty,  quantity  and 
value. 

Value  must  be  specified  in  t^e  legal  denominations 
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of  the  money  of  the  country.  Quantity  should  be  sped- 
fied  by  the  ordinary  measures  of  extent,  weight  or  ca- 
pacity. 

Where  the  nature  of  the  subject  matter  will  not  con- 
veniently admit  of  exact  specification  of  quality  or  quan- 
tity, loose  and  general  specification  is  sometimes  admit- 
ted. In  some  kmds  of  actions,  as  debt,  and  indebitatu 
tummput,  modem  practice  does  not  require  quality, 
quantity  or  value  of  the  goods  sold  in  the  pleading,  but 
the  amount  due  must  be  pleaded. 

It  is  usually  not  material  that  quantity  and  value  be 
proved  as  laid  when  they  are  laid  under  a  videlicet,  but 
a  verdict  cannot  generally  be  obtained  for  a  larger  quan- 
tity or  value  than  is  alleged.  But  quality  must  be 
strictly  proved  as  laid. 

Sec.  1660.  RULE  IV.— THE  PLEADINGS 
MUST  SPECIFY  THE  NAMES  OF  PERSONS. 
— Another  rule  to  produce  certainty  in  the  issue  is,  that 
the  pleadings  mtut  specify  the  names  of  persons.  This 
rule  applies  to  the  parties  to  the  smt.  Each  must  be 
described  by  the  true  Christian  and  surname,  and  if 
either  be  mistaken  or  omitted,  it  is  ground  for  plea  in 
abatonent.  So  names  of  dignity  are  equally  import- 
ant. 

So  Uie  rule  applies  to  all  other  persons  mentioned  in 
the  pleadings  with  the  exception  that  if  the  names  of 
any  such  be  not  known  to  the  pleader,  he  should  so  state, 
in  whidi  case  Uie  omission  is  excused. 

Mistake  in  the  name  of  a  party  is  ground  for  plea 
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in  abatement  only;  but  a  mistake  in  the  name  of  any 
other  is  f  ataL 

Sec  leei.  RULE  v.— THE  PLEADINGS 
MUST  SHOW  TITLE.— Another  rule  to  atUin  cer- 
tainty is  that  the  pleadings  mu»t  show  tiUe.  Under  this 
rule,  where  a  party  alleges  title  in  himself  or  another 
whose  authority  he  pleads,  it  is  often  sufficient  to  allege 
a  tide  of  possession;  that  is,  that  the  property  is  "the 
goods  and  chattels  of  the  plaintiff,"  or  "that  plaintiff 
was  lawfully  possessed  of  them  as  of  his  own  proper^," 
or  "the  close  of  the  plaintiff,"  etc  A  title  of  possession 
will  be  applicable,  that  is,  will  be  sufficiently  sustained 
by  the  proof  of  an  interest  in  remainder  or  reversion. 
Where  a  title  of  possession  is  applicable,  the  allegation 
of  it  is,  in  many  cases,  sufficient  in  pleading,  without  al- 
leging title  of  a  superior  kind,  the  rule  being  that  it  is 
sufficient  to  allege  po$»e$9ion  as  against  a  lorongdoer. 
This  does  not  hold  good,  however,  in  replevin^  or  in  real 
or  miaed  actions. 

Where  the  rule  as  to  alleging  possession  against  a 
wrongdoer  does  not  apply,  there,  though  the  interest 
be  present,  or  possessory,  it  is  generally  not  sufficient  to 
state  a  title  of  possession,  but  some  superior  title  must 
be  shown,  and  it  must  be  alleged  in  its  full  and  precise 
extent. 

Where  a  party  aUeges  tiUe  in  his  adversary,  it  is  not 
necessary  to  allege  it  more  precisely  than  is  sufficient  to 
show  a  liability  in  the  party  charged,  or  to  defeat  his 
present  claim.  Usually  it  is  sufficient  to  allege  a  merely 
possessory  title,  though  this  is  not  always  so,  as,  for 
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example,  in  suing  the  defendant  for  rent.  Even  where 
the  allegation  of  possession  is  not  sufficient,  the  deriva- 
tion of  title,  if  required  to  be  shown  at  all,  is  never  ex- 
pected to  be  shown  as  fully  and  precisely  as  when  the 
party  is  pleading  his  own  title.  Title  is  ordinarily,  of 
the  substance  of  the  issue,  and  when  so  it  must  be  proved 
strictly  as  laid. 

Certain  exceptions  to  tbe  foregoing  should  be  stated. 
Thus  no  title  need  be  shown  where  the  opposite  party  is 
estopped  to  deny  the  title;  this  is  only  where  the  estop- 
pel goes  to  the  full  extent  of  the  title  whidi  the  pleader 
desires  to  establish;  if  it  stops  short  of  this  point,  the  ti* 
tie  should  be  alleged. 

Sec.  Ifl62.  RULE  VT.— THE  PLEADINGS 
MUST  SHOW  AUTHORITY.— This  rule  of  cer- 
tainty, that  the  pleadings  must  show  authority,  applies 
when  a  party  has  occasion  to  justify  under  a  writ,  war- 
rant, precept,  or  any  other  authority,  whatever,  he  must 
particularly  set  it  forth  in  his  pleading,  and  he  must 
also  show  that  he  has  substantially  pursued  sudi  author- 
ity. 

It  is  not  necessary  that  any  person  justifying  under 
judicial  process  should  set  forth  the  cause  of  action  in 
the  original  suit  in  wbicii  that  process  issued.  And  it 
is  sufficient  for  the  officer  executing  sudi  writ,  to  plead 
the  writ  only,  but  any  other  person  must  plead  the  tm- 
deriying  judgment  as  well  as  the  writ. 

If  an  officer  justifies,  and  the  writ  was  returnable, 
he  must  plead  that  it  was  returned;  otherwise  witih  the 
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one  who  has  not  the  power  to  procure  a  return  to  be 
made. 

Where  it  is  necessary  to  plead  tiie  judgment  of  a 
superior  court  it  is  not  necessary  to  plead  any  of  the 
previous  proceedings ;  otherwise  with  a  court  of  inferior 
jurisdiction,  where  the  jurisdiction  is  never  presumed. 
Likewise  the  jurisdiction  of  foreign  courts  is  not  pre- 
sumed. 

But  where  an  authority  may  be  created  orally  and 
generally,  it  is  allowable  to  plead  it  in  general  terms. 
Avennents  of  authority  must  be  strictly  proved. 

Sec.  1668.  RULE  VII.— IN  GENERAL, 
WHATEVER  IS  ALLEGED  IN  PLEADING 
MUST  BE  ALLEGED  WITH  CERTAINTY.— 
In  accordance  with  this  rule,  that  tokatever  is  alleged  in 
pleading  mugt  be  alleged  ttdtk  certainty ,  where  the  per- 
formance of  a  condition  or  covenant  is  pleaded,  it  must 
usually  be  pleaded  fully  and  specifically.  But  this  rule 
is  relaxed  where  there  is  such  multiphcity  of  matter  as 
would  lead  to  great  prolixity. 

And  where  the  condition  is  for  the  performance  of 
matters  set  forth  in  another  instrument,  and  the  mat- 
ters are  in  an  affirmative  and  absolute  form,  and  neither 
in  the  negative  or  disjunctive,  a  general  plea  of  per- 
formance is  sufficient.  Where  a  bond  is  conditioned 
for  indenmifying  the  plaintiff,  a  general  plea  of  non 
damnificatus  is  sufficient.  But  even  in  these  excepted 
cases,  the  plaintiff  in  his  replication  must  show  particu- 
larly in  what  way  the  condition  or  covenant  has  been 
broken. 
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With  respect  to  all  points  on  whidi  certainty  of  aOe- 
gation  is  required,  the  allegation,  when  brou^t  into 
issue,  must  usually  be  proved  substantially  as  laid,  with 
the  exception  of  place,  time,  quantity  and  value,  and 
even  in  these  cases  in  certain  issues. 

Sec.  1664.  LIMITATIONS  UPON  THE  PRE- 
CEDING SEVEN  RULES.— There  are  certain  lim- 
itations and  restrictions  placed  upon  the  foregoing  rules 
tending  to  produce  certainty  I^  other  and  subordinate 
rules  of  pleading,  as  follows: 

1.  It  is  not  necessary  in  pleading  to  state  that  which 
is  merely  matter  of  evidmce. 

2.  It  is  not  necessary  to  state  matter  of  which  the 
court  takes  notice  ex  officio.    The  court  takes  such  no- 

.  tice  of  all  public  law,  whether  common  or  statute,  but 
not  of  private  law,  unless  the  statute  expressly  so  di- 
rects. It  is  necessary  also,  in  some  cases,  to  make  men- 
tion of  the  law  for  the  convenience  or  intelligibility  of 
the  statement  of  fact.  As  it  Is  unne<xssary  to  state 
matter  of  law  in  a  pleading,  it  is  equally  improper  to 
make  it,  when  aUeged,  the  subject  of  traverse. 

8.  It  is  not  necessary  to  state  matter  whidt  would 
come  more  properly  from  the  other  side.  Thus,  it  is 
unnecessary  to  anticipate  the  answer  of  one's  adversary. 
It  is  sufficient  that  eadi  pleading  should  contain  in  itself, 
a  good  prima  facie  cate.  But  whatever  is  essential  to  a 
prima  facie  case  mutt  be  stated.  But  there  are  certain 
pleas  which  are  regarded  unfavorably  by  the  courts,  as 
tending  to  shut  out  the  truth,  and  these,  sudi  as  estoppel. 
that  the  other  party  is  an  aiien  enemy,  and  the  like,  must 
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be  certain  in  every  particular.  They  must  meet  and  re- 
move, by  anticipation,  every  possible  answer  of  the  ad- 
versary. 

4.  It  is  not  necessary  to  allege  what  the  law  will  pre- 
some. 

5.  It  is  not  necessary  to  allege  circumstances  neces- 
sarily implied. 

6.  A  general  mode  of  pleading  is  allowed  where  great 
prolixity  is  thereby  avoided.  The  proper  extent  and 
application  of  this  rule  is  largely  a  matter  of  practical 
judgment,  only  to  be  obtained  by  a  study  of  the  prece- 
dents. 

7.  A  general  mode  of  pleading  is  often  sufficient 
where  the  allegation  on  the  opposite  side  must  reduce 
the  matter  to  certainty.  Thus  pleading  performance  in 
actions  of  debt  on  bond,  and  pleading  non  dammfica- 
tus  in  aa  axAum'ot  debt  on  an  indemnity  bond  may  be 
general.  Likewise  where  the  condition  is  for  the  per- 
formance of  covenants  or  other  matters  contained  in  an 
indenture  or  other  instrument,  collateral  to  the  bond 
sued  on,  and  not  set  forth  in  it  But  this  does  not  ap- 
ply where  the  covenants  or  other  matters  mentioned  in 
the  collateral  instrument  are  either  in  the  iiegative  or 
the  ditjwnctive  form,  for  here  the  allegation  of  perform- 
ance should  be  more  specially  made,  so  as  to  apply  ex- 
actly to  the  tenor  of  the  collateral  instrument. 

In  pleading  performance  of  matters  contained  in  a 
collateral  instrument,  it  is  necessary  not  only  to  crave 
oyer  of  the  condition  and  set  it  forth,  but  also  to  make 
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profert  of  the  collateral  instrument  and  set  forth  its 
whole  substance. 

8.  No  greater  particularity  is  required  than  the  na- 
ture of  the  thing  pleaded  will  conveniently  admit. 

9.  Less  particularity  is  required  when  the  facts  lie 
more  in  the  knowledge  of  the  opposite  party  than  of  the 
party  pleading. 

10.  Less  particularity  is  required  in  the  statement  of 
matter  of  inducement  or  aggravation  than  in  the  main 
allegations. 

11.  With  respect  to  acts  valid  at  common  law,  but 
regulated  as  to  the  mode  of  performance,  by  statute,  it 
is  sufficient  to  use,  in  the  declaration,  such  certainty  of 
allegation  as  was  sufficieot  before  the  statute.  But  the 
plea  should  show  the  agreement  or  other  instrument  to 
be  in  writing,  if  the  statute  makes  writing  necessary. 

Sec.  1665.  OF  RULES  WHICH  TEND  TO 
PREVENT  OBSCURITY  AND  CONFUSION 
IN  PLEADING— RULE  I.— PLEADINGS 
MUST  NOT  BE  INSENSIBLE  NOR  REPUG- 
NANT.— The  first  of  the  rules  tending  to  prevent  ob- 
scurity and  confusion  in  pleading,  is,  pleadings  must 
not  he  insejisible  nor  repugnant. 

A  pleading  is  insensible  when,  through  the  omission 
of  material  words,  and  the  like,  it  has  become  unintel- 
ligible. It  is  repugnant  when  its  parts  are  inconsistent 
with  each  other.  Repugnancy  is  ground  for  demurrer. 
If  the  second  allegation,  which  creates  the  repugnancy, 
is  merely  superfluous  and  redundant,  so  that  it  may  be 
rejected  from  the  pleading  without  materially  altering 
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ibe  general  sense  and  effect,  it  shall,  in  that  case,  be  re- 
jected, at  least  if  it  laid  under  a  videlicet,  and  shall  not 
vitiate  the  pleadings,  for  the  maxim  is,  utUe  per  inutile 
non  viUatur  (the  useful  is  not  vitiated  by  the  useless). 

Sec.  1666.  RULE  II.— PLEADINGS  MUST 
NOT  BE  AMBIGUOUS,  OR  DOUBTFUL  IN 
MEANING.  AND  WHEN  TWO  DIFFERENT 
MEANINGS  PRESENT  THEMSELVES, 
THAT  CONSTRUCTION  SHALL  BE  ADOPT- 
ED WHICH  IS  MOST  UNFAVORABLE  TO 
THE  PARTY  PLEADING.— Under  this  rule  it  is 
sufficient  if  the  pleadings  be  certain  to  a  common  intent, 
that  is,  if  it  be  clear  according  to  reasonable  intendment 
and  ordinary  usage,  without  being  absolutely  precise. 

A  negative  pregnant  is  such  a  form  of  negative  ex- 
pression as  may  imply  or  carry  within  it  an  affirma- 
tive. Such  an  expression  in  pleading  is  faulty  under 
this  rule  as  being  ambiguous. 

Sec.  1667.  RULE  III.— PLEADINGS  MUST 
NOT  BE  ARGUMENTATIVE.— Another  rule 
seeking  to  prevent  obscurity  and  confusion  in  pleading 
is,  that  the  pleadings  must  not  be  argumentaUve.  Thus 
two  affirmatives  do  not  make  a  good  issue,  for  the  trav- 
erse by  the  second  is  argumentative  in  its  nature.  It 
is  this  rule  against  argumentativeness  that  necessitates 
the  lAsque  hoc  m  the  special  traverse.  The  vitiating  af- 
firmativeness  must  be  in  the  effect  of  the  words  used 
and  not  merely  in  their  form.  So  a  traverse  consisting 
of  two  negatives  is  equally  bad,  and  for  the  same  rea- 
son. 
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Sec.  1668.  RULE  IV.— TENDING  TO  PRE- 
VENT OBSCURITY  AND  CONFUSION.— Aji- 
other  rule  under  this  division  is,  pleading*  mutt  not  be 
hypothetical,  nor  is  it  permixaQtle  to  have  them  mthecilr 
temative. 

Sec  1669.  RULE  V.— TO  PREVENT  OB- 
SCURITY AND  CONFUSION.— Pfc«Kn^«  murt 
not  be  by  "way  of  recital^  but  must  be  positive  in  their 
form..  Under  this  rule  the  pleader  is  required  to  posi- 
tively aver  the  facts  on  whidi  his  complaint  rests,  and 
not  put  them  in  a  narrative  form.  The  requirement  is 
not  so  strict  in  regard  to  matters  of  inducement 

Sec.  1670.  RULE  VI.— IN  REGARD  TO  OB- 
SCURITY AND  CONFUSION.— TAtii^*  are  to  be 
pleaded  according  to  their  legal  effect  or  operation. 
But  there  is  an  apparent  exception  to  this  rule  in  the 
case  of  a  slander  or  hbel,  in  irtiidi  the  words  themselves 
must  be  set  forth,  as  the  action  turns  on  the  words  them- 
selves. 

Sec  1671.  RULE  VII.— TO  PREVENT  OB- 
SCURITY AND  CONFVSION. —PUadings  should 
observe  the  hnoam  and  ancient  forms  of  expression,  as 
contained  in  approved  precedents. 

Sec  1672.  RULE  VIII.— TO  PREVENT  OB- 
SCURITY AND  COWFJJSION. —Pleadings  should 
have  their  proper  formal  comm^ncemetUs  and  conclu- 
sions. 

The  defendant's  pleadings  subsequent  to  the  repU- 
cation  follow  the  same  forms  of  commencement  and 
conclusion  as  are  used  in  the  pka.    The  plaintiffs  fol- 
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low  the  same  form  as  in  the  replication.  But  to  this 
there  are  exceptions,  as  in  the  case  of  abatement  de 
facto,  as  by  death  of  the  party  before  verdict,  default 
judgment,  and  on  plea  f omided  on  matter  arising  after 
tiie  commencement  of  the  action.  So  pleadings  by  way 
of  estoppel  hare  commencements  and  conclusions  pe- 
culiar to  Uiemselres.    Likewise  in  replevin. 

If  any  pleading  be  intended  to  apply  to  part  only  of 
the  matter  adversely  alleged,  it  must  be  qualified  ac- 
oordmgly  in  its  commencement  and  conclusion. 

A  defect  or  impropriety  in  the  commencement  and 
ccmdusion  of  a  pleading  is  generally  ground  for  de- 
murrer. But  it  has  been  held  that  it  is  sufficient  if  the 
ocMumencement  pray  tiie  proper  judgment  even  though 
the  conclusion  be  improper  in  form,  and  so  also  when 
the  conclusion  was  correct,  although  the  commencement 
was  inf  ormaL 

The  commencement  and  conclusion  determine  the 
character  of  a  pleading  as  to  vriiether  it  is, — in  case  it 
be  a  plea, — ^to  the  jurisdiction,  or  in  suspension,  or  in 
abatonent,  or  in  bar.  This  is  usually  expressed  in  the 
maxim,  conchuio  facit  pladtam  (the  conclusion  makes 
the  plea) .  Hence  if  the  plea  contain  matter  suffidoit 
to  make  a  good  plea  in  bar,  but  conclude  as  in  abate- 
ment, it  is  plea  in  abatement  only,  while  if  it  contain 
only  matter  sufficient  for  abatement,  and  conclude  as  in 
bar,  it  is  an  insufficient  plea  in  bar,  and  is  bad.  Sim^ 
larly  in  the  replication  and  subsequent  pleadings. 

Sec.  1678.  RULE  IX.— TO  PREVENT  OB- 
SCURITY AND  CONFUSION.—^  pleading  which 
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is  bad  in  part  is  bad  altogether.  The  declaratioQ  is  not 
within  the  rule,  for  it  has  only  to  show  a  cause  of  action, 
and  worthless  matter,  heyond  that  is  treated  as  mere  sur- 
plusage. If  a  declaration  be  good  in  part,  and  bad  as 
to  another  part  relating  to  a  distinct  demand  divisible 
from  the  rest,  and  the  defendant  demur  to  the  whole  in- 
stead of  confining  his  demurrer  to  the  faulty  part  only, 
the  court  will  give  judgment  for  the  plaintiff.  The 
rule  is  also  applicable  only  to  material  allegations  in 
any  of  &e  pleadings,  as  mere  surplusage  does  not  vitiate 
the  rest  of  the  pleading. 

Sec.  1674.  OF  RULES  WHICH  TEND  TO 
PREVENT  PROLIXITY  AND  DELAY- 
RULE  I. — There  must  be  no  departure  in  pleadiag. 
A  departure  takes  place,  when,  in  any  pleading,  the 
party  deserts  the  ground  that  he  took  in  his  last  ante- 
cedent pleading  and  resorts  to  uiother. 

A  departure  may  be  either:  1.  In  point  of  fact.  2. 
In  point  of  law. 

In  all  cases  where  the  variance  between  the  former 
and  the  latter  pleading  is  on  a  point  not  material,  there 
is  no  departure.  If  there  were  no  rule  against  depar- 
ture, the  parties  might  shift  their  ground  and  dday  the 
issue  indefinitely. 

Sec.  1675.  RULE  II.— TO  PREVENT  PRO- 
LIXITY AND  DELAY.— JTfccre  a  plea  amoumts  to 
the  general  issue  it  should  be  so  pleaded.  It  is  held  that 
the  court  is  not  bound  to  adhere  to  thus  rule,  but  that  it 
may  in  its  discretion,  allow  a  special  plea  amounting  to 
tiie  general  issue,  if  it  involves  such  matter  as  might  be 
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unfit  for  the  decision  of  a  jury.  It  is  also  said  that  as 
the  court  has  sudi  discretion,  the  proper  method  of  tak- 
ing advantage  of  this  fault  is  not  hy  demurrer,  but  by 
a  motion  addressed  to  the  court  to  set  aside  the  plea  and 
enter  the  general  issue  instead  of  it.  It  appears  from 
the  precedents,  however,  that  the  objection  has  fre- 
quently been  allowed  on  demurrer. 

Sec.  1676.  RULE  III.— TO  PREVENT  PRO- 
LIXITY AND  imL AY. —Surpluiage  it  to  be 
aooided.  By  surplusage  is  meant,  any  unnecessary  mat- 
ter, of  T^atever  description.  It  includes:  1.  Matter 
wholly  foreign.  2.  Matter  not  required  to  be  stated. 
Thus  matter  of  law,  matter  necessarily  implied,  matter 
coming  more  properly  from  the  other  side,  and  the  like» 
are  surplusage. 

The  statements  in  a  pleading  should  be  terse  in  man- 
ner. Surplusage  is  not  subject  for  demurrer,  but  any 
flagrant  fault  of  this  kind  will,  when  brought  to  Ihe  no- 
tice of  the  court,  be  censured,  and  the  surplusage  be  or- 
dered stricken  out  at  the  costs  of  the  delinquent  pleader. 

So  unnecessary  detail  in  pleading  is  sometimes  dan- 
gerous, as  it  may  be  so  intimately  combined  with  ma- 
terial matter  as  to  require,  when  traversed,  to  be  proved 
as  laid,  thus  increasing  the  danger  of  variance.  When 
clearly  and  easily  separable  from  material  matter,  the 
immaterial  matter  cannot  be  included  in  the  traverse, 
but  otherwise  it  may  be. 

Sec  1677.  OF  CERTAIN  MISCELLANEOUS 
RULES  OF  PLEADING.— I.  TAe  declaration 
ghould  commence  with  a  redttd  of  the  origintd  xerit. 


DigizedbyGoOglC 


8M  COMMON  LAW  PLEADING. 

II.  The  declaration  miwt  he  conformable  to  the 
original  writ.  This  does  not  mean  that  it  must  be  iden* 
tical  with  the  writ.  The  declaration  states  the  cause  of 
action  more  specially  than  the  original  writ  But  the 
various  statutes  of  jeofails  and  amendments  have  largely 
derived  this  rule  of  its  original  force. 

III.  The  declaration  should^  in  conchmont  lay  dam^ 
age»  and  allege  production  of  attit  The  plaintiff  can- 
not recover  greater  damages  than  he  has  laid  in  the  con- 
clusion of  his  declaration.  But  the  allegatioD  of  pro- 
duction of  suit  is  now  purely  formal. 

IV.  Pleat  mutt  be  pleaded  in  due  order. 
This  order  is  as  follows: 

Pleas— 
1.  To  the  jurisdiction  of  the  court 

S.  To  the  disability  of  the  person,    j  ^  gf  dSS!it 

8.  To  the  count  or  declaration. 

4.  To  the  writ. 

ff.  To  the  action  itself — in  bar  thereof. 

The  defendant  may  plead  all  these  pleas  successively; 
but  he  cannot  vary  the  order,  nor  can  he  plead  two  pleas 
of  the  same  kind  or  degree.  A  plea  of  any  one  of  these 
kinds,  renoimces  the  rij^t  to  plead  in  that  action*  a  plea 
of  an  antecedent  kind.  These  pleas  should  also  be 
pleaded  with  defense;  the  word  defense  meaning  denies, 
and  applies  to  the  formula  of  words  used  to  introduce 
the  various  pleas. 

V.  Pleas  in  e^atement  must  give  the  plaiatif  a  bet- 
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ier  lent  or  hill.  The  meaning  of  this  rule  is  that  the 
pleader  objecting  to  a  formal  defect  in  the  adversary's 
pleading  must  correct  the  mistake  by  pointing  out  how 
it  should  hare  been  alleged. 

VI.  Dilatory  pleas  must  be  pleaded  at  a  preliminary 
stage  of  the  suit.  Thus  dilatory  pleas  are  not  allowable 
after  fvU  defensCj  or  plea  in  bar. 

VIII.  AU  affirmative  pleadings  which  do  not  con- 
dude  to  the  cowntry  must  conclude  leith  a  verification. 
A  verification  is  an  offer  to  verify  or  prove  the  allega- 
tion  to  which  it  is  attached.  It  is  also  called  an  aver- 
ment. Verifications  are  of  two  kinds;  common  and 
speciaL  The  common  verification  is  that  which  applies 
to  ordinary  cases,  and  is  of  this  form,  "And  this  the  said 
A.  B.  is  ready  to  verify."  The  special  is  used  only  whoi 
the  matter  is  intended  to  be  tried  by  some  other  method 
than  by  jury. 

Although  no  verification  is  necessary  in  the  case  of 
a  negative  pleading,  it  has  become  customary  to  attadi 
a  verification  to  all  such  as  do  not  conclude  to  the  coun- 
try. 

IX.  AU  pleadings  where  a  deed  is  alleged,  tender 
which  the  party  claims  or  justifies,  profert  of  suck  deed 
must  be  made.  This  rule  applies  to  deeds.  But  it  in- 
cludes letters  testamentary  and  letters  of  administra- 
tion, since  executors  and  administrators  are  bound,  when 
plaintiffs,  to  support  their  dedarations  by  making 
profert  of  these  instruments. 

This  rule  applies  only  to  cases  when  it  is  necessary  to 
mention  the  deed  in  tbe  pleading,  and  the  party  claims 
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under  the  deed,  or  justifies  under  it.  No  profert  is 
necessary  when  it  is  mentioned  only  as  an  inducement, 
or  for  some  collateral  purpose.  The  rule  is  also  con- 
fined i»  cases  where  the  party  relies  on  the  direct  and 
intrinsic  operation  of  the  deed.  The  rule  does  not  ob* 
tain  where  the  deed  has  been  lost  or  destroyed  through 
time  or  accident,  or  is  in  the  possession  of  the  opposite 
party,  but  in  these  cases  the  pleading  should  show  the 
facts. 

X.  All  pleadinga  mutt  be  properly  entitled  of  the 
court  and  term.  The  title  of  the  term  of  court  is  either 
general  or  special.  The  general  title  shows  the  term 
only,  and  all  pleadings  so  entitled  are  presumed  to  hare 
been  filed  on  the  first  day  of  the  term  named.  The 
gpecial  title  shows  the  day  of  lie  term  also  on  whldi  the 
pleading  was  filed,  and  should  be  used  in  the  case  of  all 
pleadings  filed  after  the  first  day  of  the  term,  if  the 
presumption  involved  in  the  general  title  would  occasi<m 
any  repugnancy. 

XI.  AU  pleadings  ought  to  be  true.  Notwithstand- 
ing tbis  rule,  the  practice  has  grown  up  of  admitting 
certain  sham  pleadings  that  are  interposed  for  the  pur- 
poses of  delay.  The  most  common  of  these  is  the  plea 
of  judgment  recovered.  But  no  sham  pleas  will  be  ad- 
mitted unless  they  conform  closely  to  a  pretty  limited 
and  narrow  range  of  precedents.  When  a  plea  is  not  in 
the  usual  and  tolerated  form  of  a  sham  plea,  and  the 
matter  pleaded  is  at  the  same  time  very  improbable,  and 
presumably  intended  as  a  sham  plea,  the  court  wHI,  on 
motion,  supported  by  affidavit  showing  the  falsehood 
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of  the  plea,  allow  judgment  to  be  sigaed  for  the  plain- 
tiflf  as  for  want  of  plea,  and  make  the  defendant  or  his 
attorney  pay  the  costs.  And  the  court  has,  in  all  cases, 
power  to  punish  for  sham  pleading,  and  has  often 
strongly  censured  the  practice. 

But  this  rule  does  not  extend  to  the  various  fictions 
which  have  been  established  in  connection  with  pleading* 
for  the  promotion  of  justice. 
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QUESTIONS  FOR  STUDENTS. 


The  questions  are  numbered  to  correspond  with  the  BActionB 
in  this  book.  The  answers  and  references  for  further  study 
ma;  be  obtained  by  referring  to  the  corresponding  sectimis. 

LAW  OF  REAX.  PROPERTY. 
CHAPTER  I. 

1481.  What  may  be  said  as  to  the  division  of  propoiy 
into  movable  and  immovable?  What  is  the  basis  of  the 
American  law  of  Real  Property? 

1482.  Describe  the  origin  of  the  terms  "real  prop- 
erty" and  "personal  property." 

1488.  What  is  the  distioction  between  real  and  per- 
sonal property? 

1484.  What  is  meant  by  corporeal  and  incorporeal 
property? 

1485.  Explain  the  use  of  the  words  "messuage," 
"tenanent,"  "land." 

1486.  Name  some  of  the  authorities  on  Real  Prop- 
erty law. 

CHAPTER  11. 

OF  AK  JSBIATB  FOB  LIFE. 

1487-  Explain  fully  the  origin  of  an  estate  for  life. 
1488.  Describe  and  explain  what  is  meant  by  an  es- 
tate "per  autre  vie." 
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1489.  What  is  meant  hy  a  "freehold  estatef '    What 
were  the  rights  of  a  tenant  for  life? 


CHAPTER  in. 

OF  AN  ESTATE  TAIL. 

1440.  Describe  and  explain  an  "estate  tail."  Into 
what  classes  are  estates  tail  divided  ?  Explain  the  mean- 
ing of  eadi. 

1441.  Explain  the  early  history  and  construction  of 
an  estate  tail. 

1442.  What  was  the  purpose  of  the  Statute  "De 
Denis  ConditionaUbus?" 

1448.  Explain  the  origin  of  "common  recoveries"  and 
the  decision  in  Taltarum's  Case. 

1444.  What  exceptions  were  there  to  the  ri^t  of  the 
tenant  in  tail  to  bar  the  entail? 

1445.  Name  and  explain  the  right  of  a  tenant  in  taiL 


CHAPTER  rV. 

OF  A  FEB  8IUFLE  ESTATE  ANB  THE  SUUi  IS  SHELLEY'S 
CASE. 

1446.  What  is  meant  by  an  estate  in  "fee  simple?" 
What  restraints  may  be  placed  upon  the  alienation  of 
such  an  estate? 

1447.  Explain  fully  the  origin  and  eflfect  of  the  rule 
in  Shelley's  Case. 
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1448.  Mention  four  cases  to  whidi  the  rule  in  Shel- 
ley's Case  does  not  apply. 

1449.  Explain  the  first  two  exceptions  to  the  appli- 
cation of  the  rule  in  Shelley's  Case. 

1450.  May  the  effect  of  the  word  "heirs"  be  dianged 
by  explanatory  words? 

1461.  Why  does  the  rule  in  Shelley's  Case  not  apply 
when  the  inheritiuice  is  grafted  on  the  heirs? 

1452.  Mention  o&er  examples  where  the  rule  in 
Shelley's  Case  does  not  apply. 

1458.  What  may  be  said  as  to  the  rule  in  Shelley's 
Case  being  abrogated  by  statute? 


CHAPTER  V. 

OF  BETEB8I0NS  ASTD  BBMAINIIEB8. 

1454.  Explain  the  meaning  of  a  "reversion." 

1455.  What  is  meant  by  a  "remainder?" 

1466.  What  was  the  process  of  conveying  a  revision 
or  remainder  at  common  law? 

1457.  What  is  the  requirement  as  to  ynhea  the  seizin 
of  a  subsequent  estate  must  take  effect? 

1458.  What  is  the  rule  as  to  the  kind  of  an  estate 
necessary  to  support  a  freehold  remainder? 

1459.  Explain  fully  the  meaning  of  "vested"  and 
"contingent"  remainders.    Give  examples. 

1460.  What  is  the  rule  as  to  construing  a  grant  ^inth 
creates  a  rested  or  contingent  remainder? 
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CHAPTER  VL 

OF  ESTATES  UPON  CONDITIOK. 

1401.  What  is  meant  by  an  estate  upon  conditim? 

1462.  Into  what  cksses  are  conditions  divided?  Ex- 
plain than. 

1468.  What  is  meant  by  a  rule  of  property?  Give 
examples,  and  explain  why  a  condition  subsequent  must 
not  violate  them. 

1464.  To  what  extent  may  the  use  of  land  foe  re- 
stricted in  the  grant?    Give  examples. 

1465.  How  is  an  estate  upon  condition  distinguished 
from  an  estate  upon  conditional  limitation? 

1466.  How  is  a  condition  distinguished  from  a  trust? 

1467.  Explain  the  nature  of  an  estate  upon  amdi- 
tion. 

1468.  What  is  the  nature  of  an  estate  upon  condi- 
tional limitation? 

1469.  How  is  the  estate  orer  in  a  condititmal  limita- 
ti(xi  distinguished  from  a  remainder? 

1470.  How  does  an  estate  upon  conditional  limitft' 
tion  differ  from  an  estate  tail? 

1471.  Explain  and  discuss  the  meaning  and  effect  of 
an  executory  devise. 

1472.  Explain  the  effect  of  a  conditional  limitation 
in  whidi  the  entire  estate  does  not  go  over  to  a  third 
person. 

1478.  Explain  how  a  will  may  be  drawn,  giving  the 
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devisee  the  right  to  sell,  and  yet  hare  the  remainder  go 
to  a  third  person. 

1474.  Explain  the  rule  against  perpetuities,  and 
vbsa  it  is  violated  by  executory  devises. 

147A-  Is  an  executory  interest  that  may  possibly  con- 
travene the  rule  against  perpetuities  valid?  Kxplain 
your  answer. 

1476.  Does  an  estate  upon  condition  violate  the  rule 
against  perpetuities?    Why? 

1477.  Give  some  of  the  common  examples  when  an 
executory  devise  will  be  held  void. 

1478.  How  is  a  conditional  limitation  created? 

1479.  What  is  the  efiFect  of  tiie  breach  of  the  condi- 
tion in  a  conditional  limitation? 

1480.  What  is  the  rule  against  perpetuities  at  pres- 
ent? 

1481.  Mention  some  grants  that  are  not  repugnant  to 
Ihe  rule  against  perpetuities. 


CHAPTER  VII. 

UHITATIONS  TO  CLASSES  OF  PE180N8. 

1482.  Explain  what  is  meant  by  a  gift  to  a  class. 
1488.  In  determining  the  validity  of  a  gift  to  a  class, 
vrbal  conditions  govern? 

1484.  Give  the  six  rules  for  determining  the  validity 
or  invalidity  of  devises  to  a  class. 

1485.  Mention  and  discuss  the  rules  for  determining 
when  the  class  is  closed. 
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CHAPTER  VIII. 

OF  THE  MTTTUAL  EIGSnCS  OF  HU8BAKD  AJSH  WIFE. 

1486.  What  are  the  classes  of  estates  which  the  bw 
creates  for  the  henefit  of  the  family? 

1487>  Define  and  explain  the  estate  of  dower. 

1488.  How  many  essentials  to  the  estate  of  dower? 
Explain  each. 

1489.  What  are  the  nature  and  incidents  of  a  dower 
estate  before  it  has  become  vested?    Explain  fully. 

1490.  May  a  wife  release  her  dower  to  her  husband? 
How? 

1491.  To  what  does  the  estate  of  dower  attach? 

1492.  What  may  be  said  of  the  nature  and  quality 
of  the  estate  subject  to  dower?  Does  dower  attadi  to 
an  estate  acquired  by  exchange? 

1498.  In  what  ways  may  lands  be  discharged  of  the 
right  of  dower? 

1494.  May  there  be  dower  out  of  dower? 

1495.  Define  and  explain  the  meaning  of  an  estate 
by  curtesy. 

1496.  What  may  be  said  as  to  the  existence  of  cur- 
tesy in  the  United  States? 

1497.  In  what  two  stages  does  the  estate  foy  curtesy 
exist?    Describe  each. 

1498.  What  are  the  essentials  to  the  creation  of  an 
estate  by  curtesy? 

1499.  To  what  estates  does  curtesy  attach? 

1500.  May  the  estate  by  curtesy  be  barred  by  will? 
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1501.  How  may  an  estate  by  curtesy  be  barred  when 
lands  are  conveyed  in  trust  to  uses? 

1002.  What  are  the  leading  incidents  of  an  estate  by 
curtesy? 

CHAPTER  IX. 

OP  JOINT  TENAMT8  AND  TENANTS  IN  COMMON. 

1508.  Describe  and  explain  what  is  meant  by  an  es- 
tate in  joint  tenancy. 

1504.  Describe  the  incidents  arising  from  an  estate 
in  joint  tenancy.    What  is  the  estate  of  each  tenant? 

1505.  How  may  an  estate  in  joint  tenancy  be  sev- 
ered? 

1506.  What  is  the  general  effect  of  modem  statutes 
upon  estates  in  joint  tenancy? 

1507.  What  is  meant  by  tenants  in  common?  How 
do  sudi  tenants  hold? 


CHAPTER  X. 

WHAT  PASSES  WITH  A  GRANT  OF  LAND. 

1508.  In  general  what  does  the  term  "land"  include? 

1509.  Explain  the  incidents  that  pass  with  a  grant  of 
minerals. 

1510.  How  are  standing  forest  trees  classed? 

1511.  How  are  nursery  trees  and  shrubbery  classed? 

1512.  Explain  and  discuss  the  law  applicable  when 
a  tree  extends  over  the  property  line. 
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1518.  How  is  manure  classed  at  common  law?  Why? 

1514.  To  whom  do  alluvion  deposits  belong? 

1515.  To  whom  do  aerolites  belonfj^? 


CHAPTER  XI. 

OF  THE  ANNUAL  PBODUCT8  OF  THE  X.AND. 

1516.  Into  what  two  classes  are  the  products  of  the 
soil  divided?    Of  what  does  each  class  consist? 

1517.  What  rules  govern  as  to  natural  fruits  of  the 
soil? 

1518.  How  are  annual  crops  or  emblements  re- 
garded? 

CHAPTER  XII. 

OF  BIOHT8  AND  INTEBE8TB  APPUBTENANT  TO  LAND. 

1519.  Explain  tbe  difference  between  things  whidi 
are  "appendant"  and  those  which  are  "appurtenant"  to 
land. 

1520.  What  may  be  said  as  to  the  nature  of  things 
v/iudi  may  be  appendant  or  appurtenant  to  land? 

1521.  Explain  the  meaning  that  will  be  given  the 
term  "appurtenant." 

CHAPTER  XIII. 

80UBCES  OF  TrrUS  TO  LAND  IN  THE  UNITED  STATES. 

1522.  What  land  passed  to  the  United  States  on  the 
acknowledge  of  Independence? 


DigizedbyGoOglC 


QUESTIONS  FOR  STUDENTS.  816 

1028.  Mention  the  various  purchases  and  acquisitkna 
of  land  by  the  United  States. 

1A24.  Discuss  the  rights  of  the  Indians  to  land  in  tlie 
United  SUtes. 

1525.  What  may  be  said  of  the  relation  between  the 
Indian  tribes  and  the  Fedei-al  goremment? 

1526.  What  may  be  said  as  to  title  by  ri^t  of  dis- 
covery? 

1527.  What  was  the  title  to  land  under  Colonial 
Charters? 

1528.  What  lands  were  ceded  to  the  general  govern- 
ment by  the  States? 

1529.  Explain  the  survey  of  the  Public  Lands. 

1530.  What  may  be  said  as  to  the  rights  of  Riparian 
owners? 

1581.  How  are  sales  of  the  public  land  effected? 


CHAPTER  XIV. 

COVENANTS  OF  TITLE. 

1588.  Explain  what  is  meant  by  covenants,  and  name 
the  various  kinds  of  covenants  usually  found  in  a  deed 
of  land. 

1584.  Define  and  explain  what  is  meant  by  title  to 
knd. 

1585.  Discuss  fully  the  covenant  of  seizin. 

1586.  What  do  you  understand  by  the  covenant  of 
the  right  to  convey? 

1537.  Explain  the  covenant  against  incimibrances. 
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1588.  What  is  included  in  the  term  "incumbrance?" 

1589.  What  is  the  effect  of  the  breach  of  the  cove- 
Dant  against  incumbrances? 

1510.  Discuss  fully  the  covenant  for  quiet  enjoy- 
ment 

1541.  What  is  meant  by  the  covenant  for  further  as- 
surance?  What  is  the  effect  of  this  covenant? 

1542.  Defin*  and  explain  the  covenant  of  warranty. 
1648.  Discuss  "general"  and  "special"  warranties. 

1544.  What  is  necessary  to  constitute  a  breach  of  the 
covenant  of  warranty? 

1545.  To  what  parties  does  the  covenant  of  wuranty 
extend? 


CHAPTER  XV. 

BECO&DIXQ  OF  DEEDS  AND  MOST0AOB8. 

1546.  Would  it  be  necessary  to  record  deeds  and 
mortgages  independent  of  statutes? 

1547.  Where  are  the  records  of  deeds  and  mortgages, 
and  the  other  records  affecting  title  to  land  kept!  How 
Me  they  entered? 

1548.  What  is  the  effect  of  a  mistake  in  the  records? 

1549.  How  is  proof  of  title  made  from  the  records? 

1550.  How  does  the  recording  laws  effect  the  title 
of  subsequent  purdiasers? 

1551.  How  is  a  mortgagee  regarded  under  the  re- 
cording laws? 
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CHAPTER  XVI. 

OF  AB8TBACT8  OF  imJL 

1652.  Why  is  the  subject  of  abstract  of  titles  im- 
portant? 

1658.  What  may  be  said  as  to  the  utility  of  abstract 
offices? 

1564.  Explain  and  discuss  the  method  of  examining 
titles. 

1666.  What  is  the  liability  of  an  examiner  of  titles 
for  mistakes  and  errors  therein? 
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BOOK  n. 

THE  PRINCIPLES  OF  PLEADING  IN  CIVIL 
ACTIONS  AT  COMMON  LAW. 

CHAPTER  I. 

THE  SUBJECT  IN130DUCED. 

1556.  What  may  be  said  as  to  the  importance  of  the 
-  study  of  the  English  common  law  pleading? 

1657.  How  are  rights  enforced?  What  rights  has  an 
individual  to  enforce  ri^ts  by  "self-help  T* 

1558.  What  is  the  means  of  redressing  wrongs  or  ap- 
plying remedies  when  the  operation  of  law  is  necessary? 

1550.  Explain  what  is  meant  by  a  "court  of  record." 

1560.  Mention  and  describe  the  constituent  elements 
of  a  court 

1561.  What  sort  of  judidid  madiinery  existed  under 
the  Anglo  Saxons? 

1562.  What  diange  in  the  system  was  made  by  the 
advent  of  Ihe  Nonnans  into  England?    Explain  fully. 

1568.  Discuss  the  origin  of  the  Court  of  Exchequer. 

1564.  When  and  how  did  the  institution  of  Justices 
in  Eyre  and  Assizes  come  to  be  introduced? 

1565.  What  was  ihe  origin  of  the  Court  of  Ccmmon 
Pleas,  or  Common  Bench? 

1566.  Explain  the  origin  of  the  Court  of  King's 
Bench? 

SIS 
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1567.  What  was  the  jurisdiction  of  the  Court  of 
King's  Bench? 

1368.  What  was  the  jurisdiction  of  the  other  English 
Courts? 

1569.  Explain  the  consolidation  of  the  English 
Courts  by  the  Judicature  Act  of  1878. 

1569a.  How  are  courts  organized  in  the  United 
States? 

1570.  Explain  eadi  of  the  various  kinds  of  jurisdic- 
tion. 

1571.  What  may  be  said  as  to  the  scope  of  the  sub- 
ject of  Pleading? 

1572.  Mention  some  of  the  authorities  on  the  subject 
of  Pleading. 

CHAPTER  II. 

OP  FORMS  OF  ACTION  AT  COMMON  LAW. 

1573.  What  is  the  general  classification  of  actions  at 
common  law? 

1574.  Define  "real  action,"  "personal  action,"  "mixed 
action." 

1575.  Explain  the  various  kinds  of  real  actions. 

1576.  What  were  the  kinds  of  mixed  actions? 

1577.  What  were  the  ancient  personal  actions? 

1578.  Discuss  fully  the  early  conunon  law  action  of 
debt 

1679.  Explain  the  origio  and  purpose  of  the  early 
action  of  detinue. 

1580.  What  may  be  said  of  the  action  of  covenant 
at  common  law? 
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1581.  How  was  the  action  of  "account"  employed? 

1582.  What  was  the  use  of  the  writ  of  gcire  fadat? 

1588.  Discuss  the  action  of  trespass,  as  a  formed  ac- 
tion. What  division  of  the  actions  of  trespass  was  there 
at  common  law? 

1584.  Explain  the  purposes  for  which  the  action  of 
replevin  was  employed. 

1585.  What  may  be  said  as  to  inadequacy  of  the 
formed  actions? 

1586.  What  was  the  purpose  and  effect  of  the  Stat- 
ute of  Westminster  II? 

1587.  Explain  the  origin  and  use  of  the  action  of 
trespass  on  the  case. 

1588.  Explain  the  origin  and  use  of  the  action  of  as- 
sumpsit. What  is  meant  by  general  assumpsit,  or  the 
"common  counts?"  What  could  be  recovered  und^  the 
common  counts? 

1589.  Explain  the  origin  and  use  of  the  action  of 
Trover. 

1590.  Explain  the  early  origin  and  use  of  Ihe  action 
of  ejectment.  How  and  why  did  the  action  come  to  be 
employed  to  try  title  to  land?    Explain  fuUy. 

1591.  What  was  the  effect  at  common  law  of  mak- 
ing a  mistake  as  to  the  kind  of  action  to  bring? 

1592.  Mention  the  extraordinary  actions. 

1598.  What  is  meant  by  the  action  or  writ  of  man- 
damus? 

1594.  Explain  what  is  meant  by  the  writ  of  proce- 
doido. 
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1595.  For  Trfiat  purpose  was  the  writ  of  prohibition 
used? 

1596.  What  is  the  use  of  the  writ  of  quo  warranto? 

1597.  What  was  the  use  and  purpose  of  an  "infor- 
mation" ia  England? 

1598.  For  what  is  the  writ  of  Habeas  Corpus  used? 

1599.  Explain  the  purpose  and  use  of  the  writs  of 
certiorari  and  error. 


CHAPTER  III. 

OF  THE  JOINDEB  AND  ELECTION  OF  ACTIONS. 

1600.  Explain  what  counts  might  be  joined  and  what 
might  not  be  joined  in  the  same  action. 

1601.  Explain  how  and  why  it  mi^t  be  advisable 
for  a*party  to  choose  a  particular  action  in  preference  to 
another. 

1602.  Mig^t  a  pleader  abandon  one  action  and  resort 
to  another? 

CHAPTER  IV. 

OF  THE  FUIX  PROCEEDINGS  IN  AN  ACTION  AT  LAW. 

1608.  What  do  the  proceedings  in  an  action  at  law 
include? 

1604.  What  is  the  meaning  of  process?  How  many 
kinds  of  process?    Explain  each. 

1605.  Discuss  and  explain  fully  the  use  of  the  origi- 
nal writ  as  a  mode  of  commencin'g  an  action. 

1606.  Explain  the  yarious  kinds  of  original  process 
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at  common  law  after  the  summons.    In  Tdiat  courts 
might  a  party  be  sued  without  ori^nal  writ? 

1607.  What  process  issued  to  institute  a  suit  in  the 
United  States? 

1608.  What  may  be  said  as  to  the  "appearance"  of 
the  defendant?  What  is  the  distinction  between  a  gen- 
ual and  special  appearance? 

1609.  What  is  the  general  purpose  of  the  pleadings? 
How  were  they  noted? 

1610.  What  duty  did  the  court  have  in  directing  the 
pleadings? 

1611.  What  was  the  first  pleading  called?  What 
did  it  contain? 

1618.  Explain  and  discuss  the  formal  conclusion  of 
the  Declaration. 

1618.  If  the  declaration  was  insufficient  in  law,  how 
could  it  be  tested?    What  kinds  of  demurrers? 

1614.  What  is  the  answer  of  the  defendant  to  the 
declarations  called?    Give  the  classification  of  pleas. 

1615.  Explain  fully  the  purpose  and  object  of  a  dila- 
tory plea.  What  is  the  effect  if  the  dilatory  plea  is  $us> 
tained? 

1616.  What  is  meant  by  p^emptory  pleas?  What 
kinds  of  sudi  pleas? 

1617.  What  is  meant  by  a  plea  by  way  of  traverse? 
What  was  the  formal  tender  of  issue  in  sudi  a  plea? 

1618.  What  are  the  other  pleadings  on  the  part  of 
plaintiff  and  defendant  tiiat  may  be  used  to  arrive  at  an 
issue? 
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1610.  What  other  pleadings  of  occasional  occurrence 
at  common  law  may  be  mentioned? 

1620.  What  was  the  "paper-book"  or  "demurrer- 
bookf    How  was  it  made  up? 

1621.  What  were  the  various  kindS  of  trial  at  the 
early  common  law? 

1622.  Discuss  the  origin  of  the  trial  by  jury. 

1628.  What  is  the  process  of  submitting  the  facts  to 
the  jury?    How  must  the  rerdict  be  given? 

1624.  What  is  meant  by  a  variance?  What  is  ihe  ef- 
fect of  it? 

1620.  What  is  done  with  the  verdict  when  given  by 
the  jury? 

1626.  How  are  exceptions  taken,  and  how  is  the  bill 
of  exceptions  made  up? 

1627.  What  is  meant  by  denrarring  to  the  evidence! 
What  issue  does  it  raise? 

1628.  When  is  judgment  rendered?  What  steps 
may  be  taken  before  judgment  is  entered? 

1629.  In  general  how  is  a  motion  for  a  new  trial  sup- 
ported? 

1680.  What  are  the  grounds  upon  which  a  motion  in 
arrest  of  judgment  may  be  made? 

1681.  When  should  a  motion  for  a  verdict  "non 
obstante"  be  made! 

1682.  When  should  a  motion  for  repleader  be  made! 
1688.  When  will  a  venire  facUu  de  novo  be  awarded? 
1684.  What  is  the  form  of  a  judgment  on  a  dilatory 

plea?   On  the  other  issues  of  law  or  fact? 
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1635.  What  is  the  purpose  and  effect  of  the  writ  of 
execution? 

1686.  Explain  the  forms  and  purpose  of  writs  of 

error. 

<*/ 

CHAPTER  V. 

OF  THE  BULES  07  FLEADINO. 

1687.  What  are  the  general  objects  of  rules  of  plead- 
ing?   Give  the  classification  of  the  rules  of  pleading? 

1688.  What  is  the  first  rule  looking  to  the  produc- 
tion of  an  issue  of  law  or  fact? 

1639.  When  is  it  proper  to  demur?   Explain  the  na- 
ture and  properties  of  general  and  special  demurrers. 

1640.  What  is  the  effect  of  pleading  ot^  without  de- 
murring? 

1641.  What  may  be  said  as  to  electing  vdielher  to 
demur  or  plead? 

1642.  What  classification  is  made  by  Stephen  under 
the  head  of  pleadings  in  general? 

1648.  What   is   the   form  of  a  common   traverse? 
What  is  meant  by  a  general  issue  traverse? 

1644.  What  is  the  effect  of  pleading  the  general  is- 
sue in  the  various  actions? 

1645.  What  is  meant  by  a  special  traverse,  and  when 
night  such  a  traverse  be  desirable? 

1647.  What  are  the  necessary  parts  of  a  special  trav- 
erse?   What  b  the  answer  to  a  special  traverse? 

1648.  Discuss  the  rules  or  principles  applicable  to 
tnvoses  in  general. 
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1649.  What  is  meant  I^  pleas  in  confession  and 
avoidance?  How  are  they  divided?  Wliat  is  meant  by 
giving  color?    Explain  fully. 

1650.  Discuss  and  ^cplain  the  principles  and  prop- 
erties of  pleadings  in  general 

1651.  What  is  the  second  general  rule  of  pleadings? 
What  is  the  formula  for  the  defendant  concluding  to 
the  comitry?    For  the  plaintiff? 

1652.  What  is  the  third  rule  of  pleading? 

1658.  Mention  and  discuss  the  rules  which  tend  to 
secure  the  materiality  of  the  issue. 

1654.  What  is  the  first  rule  tending  to  produce  sin- 
gleness or  unity  in  the  issue? 

1655.  Explain  the  purpose  of  several  counts,  to  arvoid 
the  rule  of  pleading  as  to  unity  in  the  issue. 

1656.  Why  is  it  not  rulable  to  plead  and  dmiur  to 
the  same  matter? 

1657.  What  is  the  first  rule  tending  to  produce  cer- 
tainty or  particularity  in  the  issue? 

1658.  Mention  and  discuss  the  second  rule  to  produce 
certainty  in  the  issue. 

1659.  Mention  and  discuss  the  third  rule  to  produce 
certain^. 

1660.  Mention  and  discuss  the  fourUi  rule  to  pro- 
duce certainty. 

1661.  Mention  and  discuss  the  fifth  rule  to  produce 
certainty. 

1662.  Mention  and  discuss  the  sixth  rule  to  produce 
certainty. 
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1668.  What  is  the  seventh  rule  to  produce  certainty 
fn  the  issue? 

1664.  Explain  and  discuss  the  limitations  on  the 
seven  rules  to  produce  certainty  in  the  issue. 

1665.  What  is  the  first  rule  to  prevent  obscurity  and 
confusion  in  pleading? 

1666.  What  is  the  second  rule  to  prevent  obscurity 
and  confusion? 

1667.  Explain  the  third  rule  to  prevent  obscurity  and 
confusion. 

1668.  Explain  Uie  fourth  rule  to  prevent  obscurity 
and  confusion. 

1669.  What  is  the  fifth  nde  to  prevent  obscurity  and 
confusion? 

1670.  What  is  the  sixth  rule  to  prevent  obscunty  and 
confusion? 

1671.  What  is  the  seventh  rule  to  prevent  obscurity 
and  confusion? 

1672.  Give  and  explain  the  eij^th  rule  to  prevent 
obscurity  and  confusion  in  pleading. 

1678.  Give  and  explain  rule  nine  to  prevent  obscurity 
and  confusion. 

1674.  Give  and  explain  rule  one  tending  to  prevent 
prolixity  and  delay. 

167fi.  Give  and  explain  rule  two  to  prevent  delay. 

1676.  Explain  rule  three  regarding  prolixity  and  de- 

Uy. 

1677.  Give  and  explain  the  eleven  miscdlaneous  rules 
of  pleading. 
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(SXB   AlAO   THE   ABBRBVIATION8    6IVBN   IN    PBBVIOCS   ITUHBSmS.) 

Atk. — ^Atkyn's  Reports,  English  Cbancery. 

Am.  Dec. — ^Americoa  Decisions  Reports. 

Beav. — BeaTans*  Reports,  English  Rolls  Court 

Co.  Litt. — Coke  on  Littletcm. 

Cox — Cox's  Reports,  English  Chancery. 

Cox.  C.  C. — Cox*s  Criminal  Cases,  English  and  Irish  Courts. 

Cowp. — Cowper*B  Reports,  English  King's  Bench. 

Doug,  or  Doug]. — ^Douglas'  Reports,  English  King's  Bench. 

Foster — Fost^s  Reports,  English  Courts. 

Real  Prop. — Real  Property. 

L.  R.  A. — ^Lawyers'  Reports  Annotated. 

M.  &  E.  or  Myl.  &  K. — ^Mylne  and  Keen's  Reports,  Eb£^ 
Chancery. 

N.  Dak. — ^North  Dakota  Reports,  Supr^ne  Court. 

Ohio  St. — Ohio  State  Reports,  Supreme  Court. 

Plowd. — Plowden's  Commentaries  or  Reports,  English  Courts. 

Purd.  Dig.~-Purdon*s  Digest,  Pennsylvania  Laws  and  Re- 
ports. 

Sbep.  Touch. — Sbeppard's  Touchstone. 
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PART  I. 

CASES  ON  REAL  PROPERTY. 

CHAPTERL 

THE  EARLY  HISTORY  OF  PROPERTY." 
Of  the  Distinction  Between  Real  and  Pertonal  Property.** 

BULL  T.  WENTWOBTH. 

38Vt.4S8.    1856. 

BzHNKTr,  J.  Thia  is  a  case  of  very  eomiderable  practical 
importance,  and  Te  have  endeavored  to  give  it  the  attention 
which  its  importance  demands.  The  charge  amunes  that,  if 
the  machinery  in  tiie  mill  was  necessary  and  nsoal  for  the 
parpose  of  mannfactoring  paper,  and  designed  to  be  and  re- 
main in  the  mill  permanently,  it  became  a  part  of  the  realty, 
however  slightly  it  m^  have  been  attached  to  the  freehold. 
There  are,  no  doabt,  cases  in  tiie  books  vhich  will  fnlly  war- 
rant  the  charge  of  the  Court,  and  of  that  character  is  the  case 
of  Farrar  v.  Stackpole,  6  QreenL  157,  to  which  we  have  been 
referred  (and  which  seems  to  be  an  extreme  oaae),  while  others 
take  an  opposite  view,  and  hold  that  the  annexaiion  mmt  be 
labstantial,  and  such  that  the  chattel  cannot  be  severed  withr 
out  substantial  injury  to  the  freehold,  beyond  what  shall  re- 
sult from  the  abstraction  of  the  thing  removed.  The  fitst  iup 
qnii7  should  be,  what  has  been  the  tendency  of  our  own  de- 
cisions in  relation  to  the  matter  t 

In  Wetherby  v.  Foster,  5  Yt.  136,  it  was  held  that  potash 
kettles,  set  in  brick  ar^es,  in  the  usool  manner,  with  chim- 

•6ee  Sece.  1431-1436,  ToL  10,  Cyclopedia  of  Uw. 
••See  Sees.  1433-1436,  ToL  10,  Crclopedla  of  Utw. 
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neys  to  the  arches,  and  used  in  manufacturing  pnrposes,  still 
remained  personal  propertf.  The  Gonrt  said,  p.  142,  if  the 
kettles  were  fastened  to  the  freehold  at  all,  it  ,waa  temporary 
merely,  and  the  injury  to  the  brick-work,  in  taking  them  ont, 
was  too  trifling  to  de^nate  them  real  estate  whUe  there.  In  To- 
bias T.  Francis,  3  Vt.  425,  the  qnestiona  arose  between  the  mort* 
gagee  and  a  creditor  of  the  mortgagor,  and  it  was  held  that 
carding  machines,  in  a  woolen  factory,  and  connected  by  a 
band  with  other  wheels  in  motion,  by  which  they  were  pro- 
pelled in  the  oanal  way,  and  which  remained  stationary  by 
means  of  their  own  weight,  were  still  personal  property,  and, 
as  such,  might  be  attached  and  taken  away. 

In  Stni^  V.  Warren,  11  Vt.  433,  the  question  also  arose  be- 
tween the  creditors  of  the  mortgagors  and  the  assignee  of  the 
mortgagee,  and  the  carding  machines  were  afBxed  to  the  factory 
building  in  Uie  osoal  manner,  lome  tottk  nails,  some  vnth  spAet 
and  screws,  and  some  toith  Aeats,  and  yet,  apon  the  authority 
of  the  case  of  Tobias  v.  Francis,  they  were  held  to  be  personal 
property.  In  Cross  v.  Marston,  17  Vt.  534,  the  case  of  drawers, 
and  the  sash  case  were  placed  in  a  building  which  was  fitting 
np  for  a  book  store.  The  ease  of  drawers  was  nailed  to  the 
waU,  and  open  shelves  were  placed  in  the  space  above.  The 
sash  of  the  show-case  was  nsed  to  cover  an  open  book-case, 
which  was  permanently  fastened  to  the  wall  of  the  boilding 
—the  sash  sliding  in  a  place  before  the  book-case,  and  being 
fastened  in  by  strips  of  boards  nailed  above  and  below.  The 
question  arose  between  vendor  and  vendee,  and  the  case  was 
made  to  turn  on  the  question  whether  the  chattels  had,  by  the 
manner  of  their  annexation  to  the  freehold,  lost  their  personal 
identity  as  chattels,  and  it  was  held  that  they  had  not,  the 
Court  applying,  as  a  test,  the  fact  that  the  articles  conld  have 
been  taken  out  of  the  building  without  injury  to  themselreB,  or 
the  building,  which  was  assumed  both  by  the  counsel  and  the 
Court,  although,  from  the  report  of  the  case,  I  do  not  see  that  it 
was  a  fact  distinctly  found  in  the  bill  of  exceptions.  From 
the  cases  already  decided  in  this  State,  upon  a  subject  which, 
from  its  very  nature,  is  perplexing,  and  rendered  more  so  by 
the  conflicting  views  of  different  Courts,  it  is  quite  evident 
our  Courts  have  assumed  the  ground  tiiat  a  chattel  is  not  to  lose 
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its  persoaal  identity,  aa  meb,  unless  it  has  been  sabstantisUy 
annexed  to  the  freehold,  in  a  manner  which  woold  not  permit 
it  to  be  separated  from  it,  without  material  injury  to  itself  or 
to  the  freehold.  We  apprehend  there  is  no  sufficient  reason 
why  we  shoald,  at  Qie  present  day,  recede  from  the  ground 
already  taken  by  our  Courts.  It  is  certainly  sustuned  by 
many  well-considered  cases. 

Id  Swift  V.  Thompson,  9  Conn.  63,  the  spinning  frames  in  a 
cotton  factory  stood  upon  the  floor,  and  were  kept  in  their 
place  by  means  of  cleats  nailed  to  the  floor  around  them,  and 
there  was  other  machinery,  to  the  posts  of  which  iron  plates 
were  attached,  through  which  wood  screws  passed,  fastening 
them  into  the  floor,  but  by  unscrewing  them  the  machinery 
coold  be  removed  without  injury  to  it  or  the  building,  and  it 
was  held  that  the  whole  machinery  remained  personal  prop- 
er^. Daggett,  J.,  says  it  is  material  to  consider  that  the 
machinery  was  thus  attached  to  the  building  to  render  it  stable, 
and  that  the  criterion  established  by  the  rules  of  the  commcm 
law  is,  could  this  property  be  removed  without  injury  to  the 
freeholdr  See,  also,  Taffe  v.  Warwick,  3  Blackford,  111.  The 
New  York  cases  are  very  full  on  this  point:  Cresson  t.  Stout, 
17  Johnson,  116;  Walker  t.  Sherman,  20  Wend.  636;  Farrar 
v.  Chauffetete,  5  Denio,  527,  and  Vanderpool  v.  Van  Allen,  10 
Barbour,  157,  So  in  a  recait  case  in  Ohio,  Teafft  v.  Hewett 
et  al.,  1  Ohio  N.  S.  5-11,  where  the  subject  was  examined  at 
great  length,  and  with  ability,  it  was  held  that  the  machinery 
in  a  woolen  factory,  connected  with  the  motive  power  of  the 
steam  engine  by  bands  and  straps,  and  only  attached  to  tiie 
building  by  cleats  or  other  means  to  confine  it  to  its  proper 
place  for  use,  and  could  be  removed  without  injury,  was  but 
chattel  property.  The  case  of  Gale  v.  Ward,  14  Mass.  352,  in 
its  facts,  is  much  like  the  case  of  Tobias  v.  Francis,  in  our  own 
reports.  In  that  case,  Parker,  C.  J.,  says,  though  in  torne 
sense  attached  to  the  freehold,  yet  they  (the  madiinee)  covid 
easily  be  disconnected,  and  used  in  bu^44ngs  erected  for  similar 


Upon  the  subject  of  fixtures,  in  the  EngUsh  law,  the  case  of 
Elwes  V.  Mawe,  3  East,  38,  and  reprinted  in  Smith's  Leading 
Cas^  may  well  be  conmdered  the  leading  case.    In  that  case, 
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and  in  the  notes  to  it  by  Mr.  Smith,  and  the  American  editor, 
most  of  the  Ikw  on  that  subject  is  collected. 

In  a  case  decided  id  the  Conrt  of  Ezeheqner,  in  1851,  Hella- 
-ffell  y.  Eastwood,  6  Welsby,  Hurlstone  &  Gordon,  295,  it  was 
held  that  machinery,  consisting  of  certain  cotton  spinning- 
machines,  some  of  which  were  fixed  by  screws  to  the  wooden 
floor,  and  some  by  screws  which  had  been  sunk  into  holes  in 
the  atone  flooring,  and  secured  by  molten  lead  poured  into 
them,  were  still  personal  property.  B.  Park  said  the  only 
question  was,  whether  the  machines,  when  fixed,  were  a  parcel 
of  the  freehold,  and  this  was  a  question  of  fact  depending  on  the 
circmostances  of  each  case,  and  principally  on  the  two  considera- 
tions, first,  the  mode  of  annexation  to  the  soil  or  fabric  of  the 
house,  and  the  extent  to  which  it  was  united  to  them,  whether  it 
could  be  easily  removed  without  injury  to  itself  or  the  buildii^; 
secondly,  on  the  object  and  purpose  of  the  annexation,  whether 
it  was  for  the  permanent  and  substantial  improvement  of  the 
dwelling,  or  merely  for  a  temporary  purpose,  or  the  more  com- 
plete enjoyment  and  use  of  it  <»  a  chattel. 

He  added,  we  cannot  doubt  that  the  machines  never  became 
a  part  of  the  freehold.  They  were  attached  slightly,  so  as  to 
be  capable  of  removal,  withont  the  least  injnry  to  the  fabric  of 
l^e  building,  or  to  themselves;  and  the  object  and  purpose  of 
the  annexation  was  not  to  improve  the  inheritance,  but  merely 
to  render  the  machines  steadier  and  more  capable  of  convenient 
use,  as  chattelg.  In  that  case,  it  is  true,  tlie  question  arose  be- 
tween landlord  and  tenant,  and  in  such  a  case,  it  is  said  in  the 
English  law,  the  greatest  indulgence  is  shown  to  the  tenant, 
where  the  annexations  are  made  for  the  purposes  of  trade  or 
manufactures.  No  doubt  in  England,  in  relation  to  fixtures, 
different  rules  have  been  held  to  prevail;  and  between  heir 
and  executor,  a  strict  rule  has  been  adopted,  and  the  same 
rule  seems  to  have  prevailed  between  vendor  and  vendee,  and 
between  mortgagor  and  mortgagee;  and  the  English  cases 
show  t^t  there  is  no  relaxation  of  the  mle,  as  applied  in  these 
latter  essea,  even  between  landlord  and  tenant,  where  the  erec- 
tions are  made  solely  for  the  purposes  of  agriculture,  although 
beneficial  and  important  in  improving  the  oceupanoy  of  the 
ectate.    We  apprehend  that  much  of  the  confusion  in  the  an- 
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thoritieB  npon  the  subject  of  fixtures,  may  have  had  its  origm 
in  the  fact  that  different  mles  have  been  attempted  to  be  ap- 
plied to  different  relatinui,  and  these  different  relations  have 
sometimes  been  lost  sight  of. 

It  is  said  by  GoUamer,  J.,  in  Sturgis  v.  Warren,  11  Vt.,  that 
"in  this  Stat«,  and  especially  Tinder  onr  attachment  law,  it  is 
difficult  to  recognize  any  sncb  diatinetion." 

In  Dubois  T.  SheUey  et  al.,  10  Barb.  496,  it  was  held  the 
same  role  shonid  be  applied,  as  to  fixtures,  whether  the  erec- 
tions were  for  agricultore  and  other  porposes,  or  for  the  pur- 
poses of  trade,  and  between  landlord  and  tenant 

In  Van  Ness  v.  Pacard,  2  Peter's  U.  S.  R.  145,  it  ia  strongly 
intimated  titat,  in  this  eoontry,  there  shooM  be  no  different 
mle  applied,  whether  die  erections  were  made  for  the  purpotn 
of  trade  and  manufacturei,  or  purely  for  agrioultur«l  purpoiea. 

We  thmk  tke  nde  tn  this  State  should  he  that  the  vorioiu 
niides  of  maehiaery  belonffing  to  s  mamifactoty  are,  in  no 
resp«ct  reol  estate,  excepting  aa  they  are  a  part  of  the  free- 
hold, or  mthstaniv^  attached  to  it,  and  that  it  is  not  suffi- 
cient to  make  them  a  part  of  the  freehold  if  they  are  attached 
to  the  buHding  for  the  purpose,  and  in  the  manner  adapted 
to  keep  them  steady,  and  that  their  use  may  be  more  beneficial 
as  chattds,  and  in  such  a  way  that  will  admit  of  their  removal 
vnthout  omy  maiervA  injury  to  the  freehold,  or  to  the  ^lattels. 
Neither  is  U  enough  to  make  them  reol  ^tate  that  they  are 
essentitU  to  the  occupation  of  the  building  for  the  business 
carried  on  in  it.  In  the  construction  of  a  building,  many 
things,  which  in  themselves  are  chattels,  as  doors,  window- 
blinds,  shutters,  etc.,  become  a  part  of  the  bu&ding,  and,  in 
such  cases,  the  nujn?i«r  of  oTmexation  is  of  no  particular  im- 
portance. But  to  mofte  the  test,  whether  fixture  or  no  fixture, 
to  be  found  in  the  relation  which  the  chattel  bears  to  the  use 
of  the  freehold,  is,  to  us,  wnwise,  and  against  weU-considered 
cases.  The  rule  requiring  actual  annexaiion  is  not  affected  by 
those  cases  where  a  constructive  annexation  has  been  held  suffi- 
cient. Those  cases  may  be  regarded  as  exeepti&ns  to  the  gen- 
eral nde,  or  else  as  cases  where  the  things  were  mere  ijtddents 
to  the  freehold,  and  became  a  part  of  it,  and  passed  with  it, 
upon  a  princ^pie  different  from  that  of  its  bmng  «  fixture. 
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In  deteTmimng  the  character  of  what  the  plaintiff  claims  to 
he  fixturet,  or  a  part  of  the  realty,  toe  m\ist  not  only  have  refer- 
ence to  the  manner  and  extent  of  the  annexation,  but  also  to 
the  object  and  purpose  of  it.  Whether  the  articles  in  question 
were  personal  property,  or  fixtures,  should  be  determinable,  and 
platflly  appear,  from  an  inspection  of  the  property  itself,  tak- 
ing into  consideration  their  nature,  the  mode  and  extent  of  their 
annexation,  and  their  purpose  and  object,  from  which  the  inten- 
tion would  be  indicated. 

To  change  the  nature  snd  legal  qaalitiea  of  a  chattel  into  a 
fiztu-e,  requires  a  positive  act  on  the  part  of  the  person  mak- 
ing the  annexation,  and,  his  intention  so  to  do  should  posi- 
tively appear,  and,  if  this  be  left  in  donbt,  the  article  shoold 
be  held  atill  to  be  personal  property. 

We  see  no  reason  why  the  case  of  the  potash  kettles,  in  5 
Tt.,  should  not  govern  this,  as  to  the  iron  boiler.  It  was  set 
in  a  briek-worfc,  resting  upon  s  atone  foundation  placed  upon 
the  ground,  and  the  floor  of  the  building  was  simply  laid  up 
to  it,  and  it  was  in  no  otiier  way  attached  to  the  building.  So 
in  Hunt  v.  Mulanphy,  1  Miasouri,  508,  a  kettle  and  boilers  put 
up  in  a  tannery,  with  brick  and  mortar,  was  held  not  to  be  a 
fixture.  See,  also,  Reynolds  v.  Shuler,  5  Cowen,  323,  and  Ray- 
mond V.  Whito,  7  Cowen,  319,  which  was  the  ease  of  a  heater 
used  for  applying  heat  to  tanners'  bark,  in  vats  and  leaches. 

We  think  the  four  engines,  used  for  grinding  rags  into  pulp, 
cannot  he  regarded  as  a  part  of  the  paper-mHi,  or  as  annexed 
to  it,  so  as  to  become  a  part  of  the  realty.  These  were  fixed  in 
Uwge  oval  tuba,  in  the  usual  way,  the  tubs  standing  on  timbers, 
and  the  floor  of  the  bwUding  screed  up  to  them,  and  the  en- 
gines were  carried  and  operated  by  means  of  a  band  connect- 
ing  them  with  the  iron  shafting  from  which  was  communica' 
ted  to  the  engines  their  motive  power.  There  can  be  no  ground 
to  claim  that  the  tubs  in  which  they  stood  were  a  part  of  the 
realty,  and  the  b<md  was  used  to  give  the  engines  motion,  and 
not  for  fastetwng  them  to  the  freehold.  Jt  could  be  slipped 
off,  and  put  on,  to  give  them  moUon,  or  arrest  it,  at  the  wHt 
of  the  operator,  and  they  could  be  removed  without  injury  to 
the  buHding,  or  the  engines.  The  case  of  Winslow  v.  Mer- 
chants' Insurance  Company,  4  Met.  306,  where  it  was  held 
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that  a  gteam  engine  and  boilers,  and  the  machines  for  working 
iron,  upon  which  they  operated,  were  fixtures,  and  a  part  of 
the  realty,  is  expressly  put,  so  far  as  relates  to  the  machines 
for  working  iron,  upon  the  tnanner  in  which  tkey  were  fitted  and 
adapted  to  the  mill.  The  words  "fitted  and  adapted  to  the 
mill"  seem  to  imply  sometbing  more  than  being  set  down  apon 
the  floor,  and  fastened  for  convenient  use,  but  rather  a  peculiar 
adaptation  and  fitting  to  that  particular  location  and  mill. 
The  building  was  a.  machine  shop,  and  the  steam  engine  fur- 
nished the  motive  power  which  moved  the  whole  machinery  in 
the  several  stories  of  the  building,  by  means  of  connecting 
bands  or  otherwise.  In  r^ard  to  the  case  of  Qale  v.  Ward, 
14  Mass.,  C.  J.  Shaw,  in  4  Metcalf,  observed,  "we  do  not 
think  that  an  aatliority  opposed  to  this  opinion,  because  it  ia 
manifest  that  the  Court,  in  that  case,  regarded  the  carding 
machines,  though  ponderous  and  bulky,  as  essentially  per- 
sonal property,  which  might  have  been  attached  and  removed 
as  the  personal  property  of  the  owner,  even  though  there  bad 
been  no  mortgage,  and  they  had  been  erected  by  the  owner  in 
his  own  mill,  for  bis  own  use."  Besides,  sp  far  as  the  steam 
en^ne  ia  concerned,  it  may  be  said  of  the  case  in  4  Metcalf,  it 
furnished  the  motive  power  for  the  whole  building,  and  may  be 
regarded  as  an  appurtenant  to  the  machine  shop,  as  much  so 
as  the  water  power  of  a  grist-mill,  or  a  paper-mill.  The 
paper  presses  were  kept  in  their  places  by  means  of  cleats  at 
the  top,  nailed  to  the  floor,  and  at  the  bottom  by  iron  screws, 
and  by  taking  off  the  iron  nuts  they  could  be  removed  with- 
out injuring  or  disturbing  the  building. 

In  regard  to  the  iron  frame  in  which  the  calendar  rolls 
stood,  it  seems  that  waa  simply  kept  in  place  by  means  of 
screws  at  the  toes  of  the  frame,  connecting  it  with  timbers 
upon  which  it  stood,  and  the  timbers  made  fast  to  the  floor  by 
means  of  spikes.  This  conld  be  easily  removed  by  unscrew- 
ing the  toes  of  the  frame.  The  rag-cutter  stood  in  a  wooden 
frame,  standing  on  the  floor,  and  was  not  otherwise  confined. 

The  trimming  press  was  set  also  in  a  frame,  and  this  only 
screwed  to  the  floor. 

The  machine  for  making  paper  was  kept  in  place  by  means 
of  cleats  around  it,  nailed  to  the  floor,  and  not  otherwise 
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fastened  to  the  building.  If  we  regard  the  iron  boiler  as  per* 
BOnal  property,  most  clearly  the  iron  pipes  connected  with  it 
only  by  screws  and  bolts,  which  the  case  says  could  be  easi^ 
taken  off,  should  be  regarded  in  the  same  light. 

The  iron  shafting  pot  up  in  the  building  for  the  purpose  of 
turning  and  potting  in  motion  the  machinery,  by  means  of 
hangers  of  iron  bolted  to  the  beams  and  sills  of  tJie  building, 
we  are  disposed  to  regard  as  a  constituent  part  of  the  mill. 
The  shafting  was  necessary  to  communicate  the  motive  power 
to  the  machinery,  and  should  be  regarded  as  part  of  the  mill, 
as  much  as  a  water-wheel,  by  which  a  water-power  is  called 
into  existence. 

Though  the  paper-mill  was  placed  upon  the  premises  sub- 
sequent to  the  execution  of  the  mortgage,  yet  it  would  inure 
to  the  benefit  of  the  mortgagee,  and  also  cany  with  it  all  that 
can  be  regarded  as  incident  to,  or  a  component  part  of  the 
mill,  but  the  machinery  and  articles  which  the  mortgagoia 
placed  in  the  building,  to  be  used  by  them  in  their  business  as 
manufacturers  of  paper,  and  not  permanently  attached  to  the 
building  or  freehold  in  such  a  manner  that  they  could  not  well 
be  removed  without  material  injury  to  the  chattel  or  freehold, 
did  not  lose  their  personal  ideutil?  as  chattels,  and  become  a 
part  of  the  realty.  This,  we  think,  has  long  been  the  views  of 
our  Courts  upon  this  subject. 

The  result  will  be  that,  so  far  as  the  irons  in  question  either 
constituted  the  whole,  or  were  a  part  of  the  machinery,  of  such 
a  description  and  character,  they  remained  the  personal  prop- 
erty of  the  mortgagors,  after  the  fire,  the  same  as  the  machin- 
ery was  before  the  fire,  and  the  plaintiff's  right  of  recovery 
should  have  been  limited  at  least  to  the  vaJoe  of  the  iron  which 
was  used  in  construction  of  the  building,  such  as  nails,  spikes, 
etc.,  and  l^e  iron  shaftii^  used  for  the  purpose  of  putting  and 
keeping  the  machinery  in  motion,  and  such  iron,  if  any,  as 
was  permanently  fixed  or  fastened  to  the  building  so  as  to  he 
annexed  to  and  become  a  part  of  the  realty,  accordrog  to  the 
foregoing  views. 

Whether  it  was  of  any  importance  that  the  plaintiff  should 
have  taken  the  actual  possession  of  these  irons,  after  the  fire, 
so  as  to  perfect  and  keep  good  his  title,  as  against  the  creditora 
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of  the  mortgagors  is  a  point  not  made  in  the  case,  and  one 
which  we  bsve  not  considered,  and  much  less  decided. 

JUDGHSNT  REIVEBSED  AND  CAUSE  BEMAIfDED. 


MICHIGAN  MUT.  L.  INS.  CO.  v.  CEONK. 
93  Mick.  49;  52  N.  W.  1035.    1887. 

MoNTOOMEBT,  J.  The  defendant,  on  the  18th  day  of  Jane, 
1887,  contracted  in  writing  to  purchase  of  one  William  L.  Jenks 
the  N.  W.  %  of  the  S.  W.  %  of  section  19,  township  7  N.,  range 
16  B.  The  contract  was  in  the  usual  printed  form,  and  contained 
a  covenant  on  the  part  of  the  defendant  that  he  would  not  com- 
mit, or  suffer  any  other  person  to  commit,  any  waste  or  damage 
to  said  lands  or  buildings,  except  for  firewood  or  otherwise,  for 
home  use,  while  clearing  off  the  lands  in  the  ordinary  manner. 
Immediately  after  entering  upon  the  lands  he  erected  a  small 
dwelling  house  thereon,  and  lived  in  it  for  two  years.  He  then 
made  default  in  his  pEorments,  and  the  plaintiff,  to  whom  the 
contract  had  in  the  meantime  been  assigned  by  Jenks,  terminated 
the  contract,  and  required  the  defendant  to  surrender  poasesaion. 
The  house  was  a  one-story  frame  house,  20  by  26,  and  suitable 
for  the  purposes  of  a  dwelling  house  to  be  used  upon  the  land  in 
question.  After  the  removal  of  the  house  from  the  premises,  it 
was  placed  upon  a  lot  across  the  street,  and  plaintiff,  after  de- 
mand, brought  replevin.  The  circuit  judge  directed  a  verdict 
for  the  plaintiff,  and  the  defendant  appeals. 

Two  questions  only  are  presented  in  appellant's  brief.  It  is 
first  claimed  that  replevin  will  not  lie,  because  the  house  had 
become  a  fixture  upon  the  land  to  which  it  was  moved,  and  was, 
therefore,  real  estate ;  second,  that,  as  the  house  was  occupied  as 
a  homestead  by  the  defendant  and  his  family,  the  wife  was  a 
necessary  party.  We  think  that  when  this  house  was  erected 
npon  the  land  held  under  contract  it  became  a  part  of  the  realty, 
and  as  such  the  property  of  the  owner  of  the  land,  subject  only 
to  the  rights  of  the  purchaser  therein,  Kingsley  v.  McFarlaud 
(Me.),  19  Atl.  Rep.  442;  MUton  v.  Colby,  5  Mete  (Mass.)  78; 
Iron  Co.  V.  Black,  70  Me.  473;  Tyler  Fixt.  78.    It  being  ser- 
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ered  from  the  land,  it  became  personal  property,  and  replevin 
would  lie  oulem  it  became  affixed  to  the  realty  by  the  tortions 
act  of  the  defendant  in  removing  it  and  placing  it  npon  other 
lands.  But  we  think  no  such  legal  effect  can  be  given  to  the  de- 
fendant's wrong.  The  house  was  moved  upon  the  land  of  a  third 
party.  There  was  no  privity  of  title  between  the  ownership  of 
the  bonse  and  the  ownership  of  the  land  to  which  it  was  removed. 
The  cases  cited  by  defendant  of  Morrison  v.  Berry,  42  Mich.  389 ; 
4  N.  W.  Rep.  731 ;  and  Wagar  v.  Briscoe,  38  Mich.  587,  do  not 
apply.  The  house  remaining  personal  property  in  the  wrongful 
possession  of  defendant,  it  follows  that  no  homestead  right, 
which  consists  in  an  interest  in  lands,  attached. 

The  judgment  is  apfibued,  with  costs.    The  other  justices  oon- 
corred. 


SNEDEKER  v.  WARING. 

12  N.  T.  170.    1854. 

,  J.  The  facts  in  this  case  are  undisputed,  and  it  is 
a  question  of  law  whether  the  statue  and  sun-dial  were  real  or 
personal  property.  The  plaintifiEs  claim  they  are  personal 
property,  having  purchased  them  as  such  under  an  execution 
against  Thom.  The  defendant  claims  they  are  real  property, 
having  bought  the  farm  on  which  liiey  were  erected  at  a  fore- 
closure sale  under  a  mortgage,  executed  by  Thom  before  the 
erection  of  the  statae  and  sun-dial,  and  also  as  mortgagee  in 
possession  of  another  mortgage,  executed  by  Thom  after  their 
erection.  The  claim  of  defendant  under  the  mortgage  sale  is 
not  impaired  by  the  tact  that  the  property  in  controversy  was 
put  on  the  place  after  the  execution  of  the  mortgage."  Corliss 
V.  Van  Sagin,  29  Me.  115;  Winslow  v.  Merchants'  Ins.  Co.,  4 
Meto.  306.  Permanent  erections  and  other  improvements  made 
by  the  mortgagor  on  the  land  mortgaged  become  a.  part  of  the 
realty,  and  are  covered  by  the  mortgage. 

In  deciding  whether  the  property  in  controversy  was  real  or 
personal,  it  is  not  to  be  considered  as  if  it  were  a  question 
}l  between  landlord  and  tenant,  but  it  is  governed  by  the 
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mles  applicable  between  grantor  and  grantee.  The  doubt 
thromi  upon  tius  point  by  the  ease  of  Taylor  v.  Townsend,  8 
Mass.  411,  is  entirely  remoyed  by  the  latter  anthorities,  which 
hold  that,  as  to  fixtures,  the  same  rule  preTails  between  mort- 
gagor and  mortgagee  as  between  grantor  and  grantee.  15  Mass. 
159;  4  Mete.  306;  3  Edw,  Ch.  B.  246;  Billiard  on  Mortgagee, 
294,  note  f,  and  cases  there  cited;  and  see  Bishop  v.  Bishop,  11 
N.  T.  123,  126. 

Governed,  then,  by  the  rule  prevailing  between  grantor  and 
grantee,  if  the  statue  and  dial  were  fixtures,  actual  or  constract- 
ive,  they  passed  to  the  defendant  as  part  of  the  realty. 

No  case  has  been  found  in  either  the  English  or  American 
courts  deciding  in  what  cases  statuary  placed  in  a  house  or  in 
grounds  shall  be  deemed  real  and  in  what  cases  personal  prop- 
erty. This  question  must,  therefore,  be  determined  upon 
principle.  All  will  agree  that  statuary  exposed  for  sale  in  a 
woiishop,  or  whatever  it  may  be  before  it  siiall  be  permanently 
placed,  is  personal  property;  nor  will  it  be  controverted  that 
where  statuary  is  placed  upon  a  building,  or  so  connected  with  it 
as  to  be  considered  part  of  it,  it  will  be  deemed  real  property, 
and  pass  with  a  deed  of  the  land.  But  the  doubt  in  this  case 
arises  from  the  peculiar  position  and  character  of  this  statue,  it 
being  placed  in  a  court-yard  before  the  honse,  on  a  base  erected 
on  an  artificial  mound  raised  for  the  purpose  of  supporting  it. 
The  statue  was  not  fastened  to  the  base  by  either  clamps  or 
cement,  but  it  rested  as  firmly  on  it  by  its  own  weight,  which 
was  three  or  four  tons,  as  if  otherwise  affixed  to  it.  The  base 
was  of  masonry,  the  seams  being  pointed  with  cement,  though 
the  stones  were  not  laid  in  either  cement  or  mortar,  and  the 
mound  was  an  artificial  and  permanent  erection,  raised  some  two 
or  three  feet  above  the  surrounding  land,  with  a  substantial  stone 
foundation. 

//  the  statue  had  ieen  aefudlly  affixed  to  the  base  hy  cement 
Or  clamps,  or  in  any  other  manner,  it  wovld  be  conceded  to  be 
a  fixture,  and  to  belong  to  the  realty.  But  as  it  was  it  could 
have  been  removed  without  fracture  to  the  base  on  which  it 
rested.  But  is  that  circumstance  controlling  T  A  building  of 
wood,  weighing  even  less  than  this  statue,  but  resting  on  a  sub- 
stantiai  foundation  of  masonry,  would  have  belonged  to  the 
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reatt7.  A  thing  may  be  as  firmly  affixed  to  the  land  by  gravita- 
tioQ  as  by  clamps  or  cement.  Its  character  may  depend  mnch 
upon  the  object  of  its  erection.  Ita  destination,  the  intention  of 
the  peraon  making  the  ereetioD,  often  exercises  a  controlling 
infloence,  and  its  connection  with  the  land  is  looked  at  prin- 
dpally  for  the  purpose  of  ascertainJDg  -whether  that  intent  was 
that  the  thing  in  qoeetion  should  retain  its  original  chattel 
character,  or  whether  it  waa  designed  to  make  it  a  permanent 
accession  to  the  lands. 

By  the  civil  law,  columns,  fignres  and  atatnes  used  to  spout 
water  at  fountains,  were  regarded  as  immovable,  or  reaL  Pan- 
decte,  lib.  19,  tit.  1,  §  17,  vol.  7,  by  Pothier,  107;  though  it  waa 
inferred  that  statues  resting  on  a  base  of  masonry  were  not 
immovable,  because  they  were  there,  not  as  part  of  the  eon- 
stmetion,  but  as  ornaments.  Corp.  Juris.  Civ.,  by  Kreigel,  lib. 
19,  tit  1,  S  17;  Poth.  Pand.  109;  Burrill's  Law  Die.  "Aflaxos." 
But  Labeo  held  the  rule  to  be  "ea  qwe  perpetui  usus  causa  in 
adificiis  sunt  tEdificii  este;  guce  vera  ad  prasens,  non  esse 
adificii}"  thus  making  the  kind  of  property  depend  upon 
the  question  whether  it  was  designed  by  the  proprietor  to  be 
permanent  or  temporary,  or,  as  it  was  generally  called  by  the 
civilians,  "its  destination;"  Corp.  Jui.  Civ.,  by  Kreigel,  lib. 
19,  tit  1,  §  17. 

And  Pothier  says  that  when,  in  the  construction  of  a  large 
vestibule  or  hall  niches  are  made,  the  statues  attached  ("at- 
tachSes")  to  those  niches  make  part  of  the  house,  for  they  are 
placed  there  ad  integrandam  donum.  They  serve  to  complete 
that  part  of  the  house.  Indeed,  the  niehes  being  made  only  to 
receive  the  statues,  there  will  fail  to  be  anything  in  the  vestibule 
without  the  statues ;  and,  he  says,  it  is  of  such  statues  that  we 
must  understand  what  Papimanus  says:  "SigiUa  et  statuce 
aifixcB,  instrumento  domus  non  continentur,  sed  domus  portio 
sunt:    Pothier  de  Communaut^,  §  56. 

By  the  French  law,  statues  placed  in  a  niche  made  expressly 
to  receive  them,  though  they  could  be  removed  without  fracture 
or  deterioration,  are  immovable,  or  part  of  the  real^.  T-^de 
Nap.,  §  &25.  But  statues  stending  on  pedestals  in  houses, 
court-yards,  and  gardens  retain  their  character  of  "movable" 
or  peraouaL    3  TouiUier,  Droit  Civil  de  France,  12.    This  hai 
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refra«iice  to  statues  only  whioh  do  not  stand  on  a  enbfltantial 
and  permanent  base  or  separate  pedestal  made  expr&eiy  for 
them.  For  when  a  statne  ia  placed  on  a  pedestal  or  base  <^ 
masomy  constrocted  expressly  foe  it,  it  ia  governed  by  the  same 
role  as  when  placed  in  a  niche  made  expressly  to  receive  it,  and 
is  immovable.  2  Repertoire  Gfo£rale,  Jonmal  dn  Palais,  1:^ 
Ledru  Bollio,  618,  5  139.  The  statne  in  sach  case  ia  regarded 
as  making  -part  of  the  same  thing  with  the  permanent  base  npon 
which  it  rests.  The  reasons  for  the  French  law  npon  this  sub- 
ject are  stated  by  the  same  auUior  in  the  same  work,  page  517, 
5  129,  where  the  rule  is  laid  down  with  regard  to  such  ornaments 
■a  mirrors,  pictures,  and  statues,  that  the  law  will  presume  the 
proprietor  intended  them  as  immoTable,  when  they  cannot  be 
taken  away  without  fracture  or  deterioration,  or  leaving  a  gap 
or  vacanay.  A  statne  is  regarded  as  integral  with  the  perma- 
nent base  npcm  which  it  rests,  and  which  was  erected  expressly 
for  it,  when  the  removal  of  the  statue  will  offend  the  eye  by 
presenting  before  it  a  distasteful  gap  ("vide  ckoquant"),  a 
foundation  and  base  no  longer  appropriate  or  nsefol.  lb.,  g  139. 
Things  immovable  by  destinalaon  are  said  to  be  those  objects 
movable  in  their  nature,  which,  without  being  actually  held  to 
the  ground,  are  destined  to  remain  there  perpetually  attached 
for  use,  improvement,  or  ornament.  2  Ledm  Bollin,  B^pertoire 
Q^^rale,  514,  §  30. 

I  think  the  French  law,  as  applicable  to  statuary,  is  in  accord- 
ance with  reason  and  jnstice.  It  effectuates  the  intention  of  the 
proprietor.  No  evidence  could  be  received  more  satisfactory  of 
the  intent  of  the  proprietor  to  make  a  statue  a  part  of  his  real^ 
than  the  fact  of  his  having  prepared  a  niche  or  erected  a  perma< 
nent  base  of  masonry  expressly  to  receive  it;  and  to  remove  a 
statne  from  its  base,  under  such  circumstances,  would  produce 
as  great  an  injury  and  do  as  much  violence  to  the  freehold,  by 
leaving  an  unseemly  and  uncovered  base,  as  it  would  have  done 
if  torn  rudely  from  a  fastening  by  which  it  had  been  connected 
with  the  land.  The  mound  and  base  in  this  case,  thou^  de- 
signed in  eonnectiim  with  the  statue  as  an  ornament  to  the 
grounds,  would,  when  deprived  of  the  statue,  become  a  most 
objectionable  deformity. 

There  are  droumstances  in  this  case,  not  necessary  under  the 
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Frraich  lav,  to  indicate  the  intention  to  make  the  statae  a  per* 
manent  erection,  bat  greatly  strengthening  the  presumption  of 
such  intent.  The  baae  was  made  of  red  aandstooe,  the  same 
material  as  the  statue,  giving  to  both  the  statue  and  base  the 
appearance  of  being  but  a  single  block,  and  both  were  also  of 
the  same  material  as  Uie  house.  The  statue  was  fhos  pecttliarly 
fitted  as  an  ornament  for  the  grounds  in  front  of  that  particalar 
house.  It  was  also  of  colossal  size,  and  was  not  adapted  to  any 
other  destination  than  a  permanent  ornament  to  the  realty.  The 
design  and  location  of  the  statue  were  in  every  respect  appro- 
priate, in  good  taste,  and  in  harmony  with  the  surrounding  ob- 
jects and  circnniBtances. 

I  lay  entirely  ont  of  view  in  this  ease  the  fact  that  Thorn  tes* 
tified  that  he  intended  to  sell  the  statue  when  an  opportunity 
should  offer.  His  secret  intention  in  that  respect  can  have  no 
legitimate  bearing  on  the  question.  He  clearly  intended  to  make 
use  of  the  statae  to  ornament  hia  grounds,  when  he  erected  for 
it  a  permanent  mound  and  base;  and  a  purchaser  had  a  right  so 
to  infer  and  to  be  governed  by  the  manifest  and  unmistakable 
evidences  of  intention.  It  was  decided  by  the  court  of  Cassa- 
tion in  France,  in  Homelle  v.  Enregistr,  2  Ledru  Rollin,  Journal 
du  Palais,  K6pertoire,  etc.,  214,  that  the  destination  which  gives 
to  movable  objects  an  immovable  character  results  from  facta 
and  circumstances  determined  by  the  law  itself,  and  could 
neither  be  established  nor  taken  away  by  the  simple  declarations 
of  the  proprietor,  whether  oral  or  written.  There  is  as  much 
reason  in  this  rule  as  in  that  of  the  common  law,  which  deems 
every  person  to  have  intended  the  natural  consequences  of  his 
own  acts. 

There  is  no  good  reason  for  calling  the  statue  personal  ie- 
cause  it  was  erected  for  ornament  only,  if  it  was  clearly  designed 
to  te  permanent.  If  Thorn  had  erected  a  hower  or  summer- 
house  of  wicker-work,  and  had  placed  it  on  a  permanent  founda- 
tion in  an  appropriate  place  in  front  of  his  house,  no  one  would 
doubt  it  belonged  to  the  realty;  and  I  think  this  statue  as 
clearly  belongs  to  the  realty  as  a  statue  would,  placed  on  the 
house,  or  as  one  of  two  statues,  placed  on  the  gate-posts  at  the 
entrance  to  the  grounds. 

An  ornamental  monument  in  a  cemetery  is  none  the  less  real 
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property  beeause  it  is  attached  by  its  own  weight  alone  to  tb6 
fotmdation  designed  to  give  it  perpetual  support.  (See  to  that 
effect,  Oakland  Cemetery  Co.  v.  Bancroft,  161  Pa.  St.  197.) 

It  is  said  the  statue  and  sphinxes  of  colossal  size  which  adorn 
the  avenue  leading  to  the  Temple  of  Kamak,  at  Thebes,  are 
secured  on  their  solid  foundations  only  in  their  own  weight. 
Tet  that  has  been  fonnd  sufficient  to  preserve  many  ol  them  un- 
disturbed for  4,000  years.  Taylor's  Africa,  113  et  seq.  And  if 
a  traveler  should  purchase  from  Mefaemet  Ali  the  land  on  which 
these  interesting  ruins  rest,  it  would  seem  quite  absurd  to  hold 
that  the  deed  did  not  cover  tiie  statues  still  standing,  and  to 
claim  that  they  were  the  still  unadministered  personal  assets  of 
the  Ptolemies,  after  an  annexation  of  such  long  duration.  No 
legal  distinction  can  be  made  between  the  sphinxes  of  Thebes 
and  the  statue  of  Thorn.  Both  were  erected  for  ornament,  and 
the  latter  was  as  colossal  in  size  and  as  firmly  annexed  to  the 
land  as  the  former,  and  by  the  same  means. 

I  apprehend  the  question  whether  the  pyramids  of  Egypt,  or 
Cleopatra's  Needle  are  real  or  personal  property  does  not  de- 
pend on  the  result  of  an  inquiry  by  the  antiquarian  whether  they 
were  originally  made  to  adhere  to  their  foundations  with  wafers, 
or  sealing  wax,  or  a  handful  of  cement.  It  seems  to  me  puerile 
to  make  the  title  depend  upon  the  use  of  such  or  of  any  other 
adhesiTe  substances,  when  the  great  weight  of  the  erection  is  a 
much  stronger  guarantee  of  permanence. 

The  sun-dial  stands  on  a  somewhat  different  footing.  It  was 
made  for  use  as  well  as  for  ornament,  and  could  not  be  useful 
except  when  firmly  placed  in  the  open  air  and  in  the  light  of 
the  sun.  Though  it  does  not  appear  that  the  stone  on  which 
it  was  placed  was  made  exprefflly  for  it,  it  was  appropriately  lo- 
cated on  a  solid  and  durable  foundation.  There  is  good  reason 
to  believe  it  was  designed  to  be  a  permanent  fixture,  beeause 
the  material  of  which  it  was  made  was  the  same  as  that  of  the 
house  and  the  statue,  and  because  it  was  in  every  respect  adapted 
to  the  place. 

My  eonclufflon  is,  that  the  facts  in  the  case  called  on  the  judge 
of  the  circuit  to  decide,  as  a  matter  of  law,  that  the  properly  was 
real,  and  to  nonsuit  the  plaintiff ;  and  if  I  am  right  in  this  con- 
dujmon,  the  judgment  of  the  Supreme  Court  should  be  b 


DigizedbyGoOglC 


16  EABLX  HiaiOBT  OF  PROPDRTX. 

DOOLET  T.  CmST. 

asm.  551.  1861. 

Wauekb,  J.  Appellee  claims  the  bnilding  in  ctmtrovtxBy 
under  his  purebase,  at  the  oonstable'a  sale,  on  the  execution 
against  Whitelock  and  Philips.  On  the  contrary,  appellant 
claims  it  as  a  part  of  the  real  estate  of  which  he  was  the 
owner.  This  then  involves  the  inquiry  whether  it  was  real  or 
personal  property.  It  is  a  fondamoital  role  that  real  estate 
embraces  lands,  tenements,  and  hereditaments.  All  improve- 
ments or  additions  of  a  permanent  nature  and  adapted  to  its 
use  and  better  enjoyment,  placed  upon  land,  are  regarded  as 
forming  a  part  of  the  land.  To  this  role  there  are  the  exoep- 
ticois  of  trade  fiztureei,  which  cannot  have  any  applicati<Hi  to 
this  case.  By  express  agrecmsit  between  the  parties,  ereo- 
tiona  placed  upon  the  laud  t^  the  tenant  during  the  term 
may  be  removed  as  personal  property;  or  if  the  owner  of  the 
soil  were  by  deed  to  sell  a  tenement  erected  upon  the  land,  it 
would  no  doubt  become  dissevered,  and  converted  from  real  to 
personal  property.  But  as  a  general  rule,  when  a  building  is 
erected  on  land,  the  presumption  is  that  it  is  a  part  of  the  real 
estate  and  not  personal  property,  and  to  take  it  out  of  Uie  oper^ 
ation  of  the  rule,  a  state  of  facts  must  be  shown  which  rebuts 
the  presumption.  Even  when  a  stranger  oonstruets  a  building 
upon  the  land  of  another,  without  his  consent,  it  becomes  a  part 
of  the  land,  and  he  would  become  a  trespasser  by  removing  it. 

This  record  affords  no  evidence  from  which  it  can  be  inferred 
that  the  appellant,  who  was  the  owner  of  the  soil  upon  which 
this  buildii^  was  erected,  ever  consented  that  it  might  be 
removed.  He  had  contracted  to  sell  the  land  to  Mrs.  Philips, 
but  that  agreement  was  afterward  rescinded,  and  when  the 
contract  was  abandoned  by  the  parties,  appellant  became  imde- 
niably  the  owner  of  the  land  and  its  improvements,  but  in  law 
and  equity,  ba  no  reservation  seema  to  have  been  made  of  the 
house  or  other  improvements.  When  "Whitelock  agreed  with 
Philips  for  the  purchase  of  &e  acre  of  land  npon  which  the 
house  was  built,  and  which  was  embraced  in  Mrs.  Philips'  pur- 
chase, there  seems  to  have  been  no  reservation  or  agreement  for 
tiie  removal  of  the  house  in  ai^  event.    Whitelock  save  an  acre 
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of  the  land,  pnreliased  of  appellaut,  in  exchai^  for  the  acre 
npon  which  the  house  waa  erected,  and  they  each  entered  into 
poBseSBioD  of  the  portion  thus  received  in  exchange,  and  so 
continaed  until  their  sereral  contraeta  were  rescinded  or  aban* 
doned,  neither  having  paid  for  the  land  purchased  of  appellant. 
This  boilding  was  a  part  of  the  improvement  connected  vrth 
Whitelock's  pnrehase,  and  it  mnst  have  been  made  with  the 
defdgQ  of  permanently  remaining  on  the  land,  and  not  for  any 
temporary  porpose. 

If  the  intention  of  Whitelock  was  to  render  the  improvement 
permanent  when  erected,  there  can  be  no  qneetion  that  it  be- 
came a  part  of  the  freehold,  and  no  subseqaent  change  of  inten- 
tion changed  its  character  to  that  of  personal  property,  render- 
ing it  liable  to  levy  and  sale  on  an  execution  from  a  jiKtice  of 
the  peace.  The  intention  at  the  time  to  render  it  a  part  of 
the  realty  fixed  its  character  beyond  all  dispate,  and  that  char- 
acter could  not  be  changed  by  anything  short  of  its  severance 
by  removal  or  by  an  executed  agreement  for  that  porpoee.  The 
mere  change  of  the  intention  of  the  owner  cannot  have  that 
effect.  This  principle  was  annoonced  by  the  first  of  appellant'a 
instnictions,  in  the  series  which  the  Court  refused  to  give,  and 
it  should  have  been  given.  The  Court  below  having  erred  in 
refusing  to  give  that  insbmction,  the  judgment  below  most  be 
BEVEBSCD,  and  the  cause  remanded. 

JUDOUENT  i 


PLTIMMEE  V.  HILLSIDE  COAL  ft  lEON  CO. 
160  Pa.  St.  483. 

Appeal  from  court  of  common  pleas,  Lackawanna  Connty; 
Pred.  W.  Gunster,  Judge. 

Trespass  q.  e.  by  Enmia  A.  Flmnmer  against  the  Hillside 
Coal  ft  Iron  Company  and  the  Lackawanna  Coal  Company, 
limited.  Judgment  for  defendants.  Plaintiff  appeals.  AJf- 
firmed. 

WhiUahb,  J.  The  learned  oonnsel  for  the  appellant  statea 
the  point  in  controvmy  very  Cairly  and  clearly  in  the  o 
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sentence  of  bia  printed  argoment.  He  says,  "The  contention 
in  tixis  case  is  confined  to  the  effect  and  anbeeqaent  history  of 
the  Calendar  lease  dated  the  Ist  of  October,  1S28."  His  po- 
sition is  that  the  lease  granted  only  an  incorporeal  right  to  the 
lessee,  to  be  exercised  apoo  the  premises  covered  by  the  lease. 
The  appellees,  on  the  other  hand,  contend  tiiat  it  granted  the 
coal  in  place,  under  the  land,  absolotely.  The  words  of  the  in- 
strument upon  which  this  question  depends  may  be  put  together 
thus;  "Samuel  Calendar  •  •  •  doth  lease  and  to  farm  let 
to  Thomas  Merideth  *  *  *  all  the  land  that  he  now  holds, 
*  *  *  and  the  lease  is  to  continue  for  the  term  of  one  hun- 
dred years  from  this  day.  Possession  of  the  leased  premises 
shall  extend  only  to  their  nae  as  a  coal  field.  The  leasee  shall 
have  full  power  and  possession  to  search  for  coal  anywhere  on 
the  leased  premises,  in  any  manner  he  may  think  proper,  to 
raise  the  eoal,  when  found,  from  the  beds;  to  enter  and  carry 
away  eoal ;  and  to  sell  the  same  for  his  own  benefit  and  profit. 
He  may  occupy  whatever  land  may  be  useful  or  necessary  as 
coal  yards,  *  *  *  for  roads  for  transporting  the  coal ;  and 
in  case  it  may  prove  necessary  for  securing  the  full  enjoyment 
of  the  premises  aforesaid  as  a  coal  field,  as  aforesaid,  then  the 
said  Samuel  coTenants  and  agrees  to  execute  such  further 
writings  as  counsel  learned  in  the  law  may  deem  proper."  The 
purchase  money  or  price  of  the  coal  is  fixed  at  $200.  If  the 
coal  proved  abundant,  and  of  a  given  thickness,  then  another 
$100  was  to  be  paid.  In  addition  to  this  the  sum  of  $1  per 
annum  was  to  be  paid,  as  rent.  The  lessor  reserved  out  of  this 
grant  the  right,  for  himself  and  his  heirs,  to  take  coal  for  their 
own  use,  so  long  as  they  should  reside  on  the  land.  This  in- 
strument contemplated  a  sale  of  the  coal  under  the  leased  prem- 
ises at  a  fixed  price,  to  be  increased  $100  if  the  quantity  of  roal 
reached  the  proportions  described  in  it.  The  right  of  removal 
WuS  to  be  exercised  within  100  years.  The  fact  that  the  instru- 
ment is  in  the  form  of  a  lease  is  not  material,  when  the  charter 
of  the  transaction  is  i^parent.  Kingsley  v.  Iron  Co.,  144  Pa. 
St.  613;  23  Atl.  250;  Montooth  v.  Gamble,  123  Pa,  St.  240; 
16  Atl.  594.  A  written  contract,  though  not  under  seal,  grant- 
ing the  privil^e  of  digging  all  &e  coal  or  ore  on  the  vendor's 
land,  is  equivalent  to  a  conveyance  of  the  title  to  the  coal  or  ors 
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in  fee.  Fairchild  t.  Furnace  Co.,  128  Pa.  St.  485;  18  AO.  443, 
444.  Sacli  a  eonveyanee  operates  to  sever  the  snrface  from  the 
underlyiiig  stratum  of  coaJ ;  and  after  saeh.  severance  the  oontin- 
aal  occupancy  of  the  snrface  by  the  vendor  is  not  hostile  to  the 
title  of  the  owner  of  the  underlying  estate,  and  wiU.not  give 
title  Quder  the  statute  of  limitations.  To  affect  the  title  of  the 
owner  of  the  coal,  there  must  be  an  entry  upon  his  estate,  and  an 
adverse  posBeeeion  of  it  Armstrong  v.  Caldwell,  53  Fa.  St.  294. 
But  the  contention  that  a  right  to  mine  coal  in  the  land  of  om- 
other  is  an  incorporeal  one  cannot  he  successfully  maintained. 
The  grant  of  such  a  right  is  a  grant  of  an  interest  in  land. 
Hope's  Appeal  (Pa.  Sup.),  3  Atl.  23.  When  the  grant  is,  in 
terms  or  in  effect,  a  grant  of  aU  the  coal  on  the  lessor's  land,  this 
amounts  to  a  severance  of  the  coal  from  the  surface,  and  vests  a 
Htle  to  the  underlying  stratum  in  the  grantee.  Sanderson  v. 
City  of  Scranton,  105  Pa.  St.  469.  This  underlying  estate  may 
he  conveyed  under  the  same  general  rules,  as  to  notice  as  to  re- 
cording, and  as  to  actud.  possession,  as  the  surface.  After  such 
a  severance  the  possession  of  the  holder  of  each  estate  is  referable 
to  his  title.  The  owner  of  the  surface  can  no  mare  extend  the 
effect  of  his  possession  of  his  own  estate  downward  than  the 
owner  of  the  coal  stratum  can  extend  his  possession  upward,  so 
as  to  give  kim  title  to  the  surface,  under  the  statute  of  limita- 
tions. The  owner  of  the  surface  can  be  affected  only  by  the  in- 
vasion of  the  surface.  The  owner  of  the  underlying  stratum  is 
not  hound  to  take  notice  of  the  invasion  of  the  estates  that  do  not 
belong  to  him,  hut  when  his  own  estate  is  invaded  he  is  hound  to 
take  notice.  The  conclusion  thus  reached  disposes  of  the  title  Ay 
possession  set  up  by  the  fdainliff,  and  of  her  right  to  recover  in 
this  case. 

The  appeUant  oitee  Oil  Co.  v.  Frette,  152  Pa.  St.  451 ;  25  AU. 
732;  Meniah  v.  Stone,  152  Pa.  St.  457;  note  25  Atl.  732,— and 
other  cases  in  which  oil  leases  were  considered,  and  the  rights  of 
the  lessors  and  lessees  defined.  A  lease  granting  to  the  lessee  the 
right  to  explore  for  oil,  and,  in  case  oil  is  fonnd  in  paying  quan- 
tities on  the  leased  premises  to  drill  wells  and  raise  the  oil,  pay- 
ing an  agreed  royal^  therefor,  has  been  held  to  convey  no  inter- 
est in  the  land,  beyond  the  right  to  enter  and  explore,  unless  the 
search  for  oil  proves  suceessfnl.    If  it  proves  unsuccessful,  and 
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tlie  lenee  abandons  its  fntnre  proBecation,  his  ri^ts  under  the 
lease  are  gone.  So  it  might  be  with  a  similar  lease  of  lands  sap- 
posed  to  contain  coal.  If  the  lessee  entered,  explored  the  leased 
premises,  and,  finding  nothing,  gave  np  the  search,  he  would  no 
doubt  be  held  to  the  same  rules,  upon  the  same  provisions  in  the 
lease,  as  were  applied  in  the  case  cited.  The  difference  in  the 
nature  of  the  two  minerals,  and  the  manner  of  tiieir  prodnction, 
have,  however,  reeolted  in  considerable  differences  in  the  forms 
of  the  contracts  of  leases  made  nse  ol  When  oil  is  discovered 
in  any  given  region,  the  development  of  the  re^on  becomes  im- 
mediately necessary.  The  fugitive  character  of  oil  and  gas,  and 
the  fact  that  a  single  well  may  drain  a  considerable  territory,  and 
bring  to  the  surface  oil  that  when  in  place,  in  the  sand  rock,  was 
nnder  the  lands  of  adjoining  owners,  makes  it  important  for  each 
laud  owner  to  test  bis  own  land  as  speedily  as  possible.  Such 
leases  generally  require,  for  this  reason,  that  operations  should 
begin  within  a  fixed  number  of  days  or  months,  and  be  prose- 
cuted to  a  successfnl  ^id,  or  to  abandonment.  Coal,  on  the  other 
hand,  ia  fixed  in  location.  The  owner  may  mine  when  he  pleases, 
r^ardless  of  operations  around  him.  Its  amount  and  probable 
value  can  be  calculated  with  a  fair  degree  of  bumnees  certain^. 
There  is  no  necessity  for  haste  nor  moving  pari  passu  with  ad- 
joining owners.  The  consequence  is  that  coal  leases  are  for  a 
certain  fixed  term,  or  for  all  the  coal  upon  the  land  leased,  as  the 
case  may  be.  The  rule  of  Oil  Co.  v.  Pretts,  supra,  is  not  capa- 
ble of  application  to  tiie  lease  made  by  Calendar  to  Merideth  in 
1828,  for  several  reasons:  First,  the  Calendar  lease  is,  in  effect, 
a  sale  of  all  the  coal  in  the  leased  premises,  and  anbsequeaitly  a 
severance  of  the  surface  therefrom.  Second,  it  is  for  100  years. 
All  idea  of  haste  in  development  or  operating  is  excluded  by  the 
terms  of  the  instrument,  and  the  time  for  commencing  the  woik 
of  mining  is  left  to  the  discretion  of  the  lessee.  Third,  the  con* 
sideration  of  the  grant  was,  not  the  development  of  the  mineral 
value  of  the  land,  but  the  price  fixed  by  the  agreement,  and  act- 
ually paid  to  the  lessor  in  money.  Upon  a  careful  examination 
of  the  several  asaignments  of  error,  we  are  all  of  opinion  that  the 
judgment  must  be  affibiied.  Judgment  will  be  entered  ac- 
cordingly. 
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4  Watts,  330.    1835, 

SsBOEANT,  J.  The  general  principle  is  that  a  fixture  erected 
by  a  tenant  on  demised  premises,  for  the  purpose  of  carryii^ 
on  his  trade,  is  personal  property,  and  may  be  removed  or 
levied  on  by  iUH  facias  against  him,  end  at  his  death,  if  not 
disposed  of,  passes  to  his  execntor.  In  Lawton  v.  Lawton,  3 
Atk.  13,  a  fire-engine  set  np  for  t^e  benefit  of  a  colliery  by  a 
tenant  for  life  was  considered  part  of  his  personal  estate,  pass- 
ing to  the  exeeator  as  assets,  and  not  to  the  remainderman  as 
annexed  to  the  freehold,  it  being  for  the  benefit  of  the  public  to 
encourage  tenants  to  do  what  is  advantageous  to  the  estate  dur- 
ing their  term.  The  same  point  was  afterward  decided  in  Dadley 
V,  Warde,  Amb.  113,  where  an  engine  of  a  similar  kind  was  con- 
sidered part  of  the  peraonal  estate,  whether  erected  by  tenant 
for  life  or  in  tail.  In  Tan  Ness  t.  Packard,  2  Peter's  S.  C.  Rep. 
137,  the  subject  is  carefully  examined  by  Justice  Stort,  and 
the  tenant  was  there  held  not  to  be  liable  for  pulling  down  and 
removing  a  wooden  dwelling-house,  with  a  cellar  of  stone  or 
brick  foundation,  and  a  brick  chimney,  which  he  had  erected  on 
a  demised  lot  of  ground  for  a  term  of  years  reserving  rent,  with 
a  view  of  carrying  on  the  business  of  a  dairyman,  and  for  the 
residence  of  his  family  and  servants  engaged  in  the  business. 
The  present  is  the  case  of  a  steam  engine  set  up  by  the  tenant 
on  tiie  demised  premises  and  used  in  lieu  of  horse-power,  for 
more  advantageously  canyiDg  on  the  manufacture  of  salt.  It 
must,  therefore,  be  deemed  personal  property  belonging  to  him, 
and  as  such  liable  to  be  seized  and  sold  on  the  execution  of  his 
judgment  creditor.  In  Gray  v.  Holdship,  17  Sei^.  &  Eawle, 
413,  Qie  copper  kettle  in  the  brew-house  was  erected  by  tiie 
owner  of  the  inheritance,  and  would  have  passed  to  the  pur- 
chaser of  the  building  unless  specially  reserved;  it  was,  there- 
fore, part  of  the  building  within  the  mechanics'  lien  law.  The 
ease  of  Morgan  v.  Arthur^  3  Watts,  140,  was  determined  on  the 
same  grounds.  But  here  the  engine  was  purchssed  and  erected 
by  the  tenant,  and  was  never  part  of  the  inheritance. 

It  is  supposed,  however,  that  the  terms  of  this  lesse  form  an 
exception  to  the  general  rule.   There  is  a  covenant  on  the  part  of 
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the  leuees  to  bore  the  wella  to  the  depth  ot  five  hnDdred  feet 
if  practioable,  and  as  much  deeper  aa  they  please,  and  to  make 
all  additional  and  neeeseaiy  erecticma  at  their  own  expense.  It 
is  afterward  declared  that  should  the  wells  fail  at  anj  time 
daring  the  lease  the  leawes  were  at  liberty  to  g^ve  them  up  by 
paying  np  the  rent  to  the  time  of  sud  failure ;  and  shoiild  sach 
failare  take  place  within  the  term  of  three  years  the  leasees  were 
at  liberty  to  take  away  all  the  metal  and  improvements  of  the 
works,  or  be  paid  the  valne  thereof,  at  the  choice  of  the  lessor. 
This  covmant  seems  to  contain  an  implication  that  if  the  lessees 
gave  np  the  works  after  the  three  years,  on  account  of  failare  of 
the  water,  the  erections  were  to  belong  to  the  lessor.  The  rea- 
son of  this  covenant  is  not  very  clear;  bnt,  perhaps,  it  was 
thongbt  right  they  shoold  remain  as  an  indemnity  to  the  leaor 
for  his  loss,  where  the  lessees  had  enjoyed  the  strength  of  the 
wells  daring,  perhaps,  a  larger  part  of  the  term.  Bat  there  was 
no  surrender  on  account  of  failure;  for  although  one  witness 
for  the  plaintifiEs  said  he  thou^t  the  water  fwled  the  first  year, 
he  explained  by  saying  it  got  weaker ;  it  was  not  more  than  half 
aa  good,  perhaps.  He  also  states  that  the  well  was  not  given  np 
to  Lemar.  The  er^it  contemplated,  then,  never  occurred;  and 
the  rights  of  the  parties  can  only  be  adjusted  by  the  application 
of  the  usual  legal  principles.  Besides,  I  am  inclined  to  think 
this  clause  refers  to  erections  of  a  more  real  and  permanent 
cbaroctor  than  an  engine.  The  words  "metal  and  improve- 
ments" may  comprehend  all  permanent  fixtares  of  iron  or  other 
metal,  and  all  buildings,  whether  dwelling-houses,  stables,  sheds, 
walls,  or  of  whatever  Mnd,  set  up  for  the  purpose  of  carrying 
on  the  business  more  convenient^;  the  right  to  remove  which 
might  have  been  considered  as  questionable,  unless  expressly 
agreed  to.  Bat  for  an  article  in  itself  decidedly  personal,  it 
was  not  necessary  to  make  such  provision,  and  it  ought  not  by 
implication  to  be  applied  to  it. 
JtTDOMKHT  irwnatEO. 
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TAPT  T.  STETSON. 
t^  Mass.  ill.    1875. 

Aheb,  J.  The  iteam  engine,  wiih  the  hoUer  and  Hi  appli- 
ances, was  fumisked  and  set  up  upon  the  premises  by  the  de- 
fendant,  who  at  the  time  had  no  title  in  the  estate.  The  agree- 
mer^  between  him  and  the  owner  was  that  these  additions  to 
the  premues  should  ccnUrvue  to  belong  to  him,  with  the  right  to 
remove  them  whenever  he  saw  fit.  They  were,  therefore,  per- 
sondl  property:  Howard  v.  Feawndcm,  14  Alien,  124;  Morris  v. 
French,  106  Mass.  326;  HartweU  v.  Kelly,  ante,  235;  and  never 
became  the  property  of  the  mortgagor,  and,  of  oootse,  did  not 
pass  by  and  were  not  included  in  the  mortgage,  lliey  were 
rightfully  Bold  by  the  defendant  as  hia  own  property,  and  there 
is  no  reason  wlqr  he  aboold  be  held  aceoontable  to  this  plaintifF 
for  the  proceedB  of  the  sale. 

WitJi  regard  to  the  rent  of  the  hoose,  it  does  not  appear  that 
any  was  collected  by  the  defendant,  or  that  any  was  left  uncol- 
lected by  bis  fault  or  neglect  The  house  was  occupied  nnder 
a  claim  of  right,  adversely  to  the  defendant.  There  having  been 
no  release  of  the  homeBtead,  the  occupation  of  the  house  by  the 
mortgagor  and  his  family  was  rightful :  Silloway  t.  Biown,  12 
Allen,  30. 

-Dhicbsie«  Af^^UOC 


OSGOOD  V.  HOWABD. 

6  Maine,  453.    1830. 

Mellen,  C.  J.,  delivered  the  opinion  of  the  Conrt,  in  Cnm- 
berland,  in  Angnst  following:  The  question  in  this  ease  seems 
to  be  a  new  one;  or,  in  other  words,  the  decision  of  it  requires 
the  application  of  certain  well-settled  principles  to  certain 
facts,  where  the  application  of  them  appears  to  be  considered 
as  a  novelty.  The  facts  before  us  are  few  andi  mmple,  and  we 
wish  to  be  understood  as  not  extending  onr  decision  beyond  those 
facts  as  they  have  been  found  by  the  jury.  Cases  whose  general 
oharaeter  might  resemble  the  present,  may  easily  be  imagined  to 
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inTolTB  sereral  mterestbiff  and  intricate  inqnirie^  tiie  aolntitm 
of  wbich  might  be  attended  with  many  difficaltiea.  But  the  find- 
ing of  the  jury  has  excluded  them  all  from  the  case  under  ocm- 
nderatiott.  The  buildings  whose  valoe  is  demanded  in  this  ae- 
tioD  of  trover  were  the  abaolate  proper^  of  Hemy  Howard,  the 
deceased,  at  the  time  of  his  death.  The  land  on  which  they  were 
erected  was  then,  and  ocMttiniies  to  be,  the  property  of  tiie  de- 
fendant. They  were  erected  on  the  land  by  his  express  consent. 
The  hnildings  have  been  fairly  pnrchaaed  by  the  plaintiff,  and 
they  are  his  absolnte  property ;  and  the  defendant  has  converted 
Qiem  to  his  own  tis&  Now,  the  qne8ti(Ri  is,  why  should  not  this 
action  be  maintainedl  Almost  all  the  cases  which  have  been 
cited  on  both  sides  are  those  between  lessor  and  lessee,  or  heir 
and  execDtor,  and  they  were  decided  upon  principles  of  policy, 
or  the  mere  nature  of  the  property  in  question,  independently  of 
any  express  contract  in  relation  to  this  sabjeet— the  former  ac- 
cording to  those  nsages  between  landlord  and  tenant  which  were 
established  and  respected  for  the  benefit  of  trade,  and,  in  some 
instances,  of  husbandry;  and  the  latter  accordingly  as  the  snb- 
ject  in  question  partook  most  of  the  realty  or  personalty— 
whether  attached  or  not  to  the  fre^old.  We  appr^end  that 
such  cases  cannot  be  of  mach  use  in  the  determination  of  the  case 
at  bar;  for  in  this  the  express  agreement  between  the  defendant 
and  his  son  as  to  the  erection  of  the  buildings  converted  by  the 
defendant  places  the  subject  on  other  grounds,  and  at  once  settles 
the  req)ectiTe  rights  of  the  owner  of  the  land  and  the  owner  of 
the  buildings.  It  ii  not  denied  that  if  one  erects  a  huUding  on 
the  land  of  another  wrongfuUy,  the  buUding  immediately  he- 
comeg  attached  to  the  freehold,  and  the  property  of  the  owner 
of  the  land;  hut  the  case  is  different  in  respect  to  erections  which 
are  sanctioned  by  the  relation  between  landlord  and  tenant;  and 
for  reasons  stSl  stronger,  when  buHdings  are  erected  by  one  man 
on  the  land  of  another,  under  his  express  license  and  agreement, 
as  was  the  fact  in  the  mstance  before  us.  The  case  of  WeZls  v. 
Banister  et  al.,  4  Mass.  514,  seems  directly  in  point.  There  the 
facts  were  that  o  son  built  a  dwelling-house  on  his  father's  land, 
(Hid  by  his  express  permission.  The  Court,  then  consisting  of 
Pabsons,  C.  J.,  and  Sbwall  and  Pabkeb,  Justices,  in  giving  the 
opinion,  say  "the  property  of  the  house  is  personal  property  of 
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the  son,  he  having  no  estate  in  the  land."  We  understand  that, 
among  the  profession,  this  is  the  principle  recognized  and  acted 
upon  in  practice,  that  such  property  is  considered  personal,  and 
is  accordingly  alwayt  sold  on  execution  in  the  same  manner  as  all 
other  personal  estate  is  sold  at  auction.  Should  wre  decide  this 
cause  in  opposition  to  the  above-mentioned  principle  and  prac- 
tice, we  should  open  a  door  to  innumerable  frauds  which  might 
be  effectually  committed  with  impunity.  A  person  mig^ht  erect 
expensive  buildings  on  the  land  of  a  friend  in  whom  he  cotdd 
confide,  by  his  ezprees  permiasion ;  and  thus,  in  case  of  failure  in 
business,  perhaps  a  contemplated  or  intended  failure,  he  would 
enjoy  a  home  and  ample  accommodations  at  the  expense  of  his 
defrauded  creditors ;  for  if  the  buildings  became  the  property  of 
the  owner  of  the  land,  then  his  creditors  could  not  seize  them  (hi 
execution,  and  the  friend  could  not  be  adjudged  the  trustee  of 
the  builder,  in  conaeqncnce  of  their  standing  on  his  land,  be- 
cause Uie  houses  are  nether  goodB,  effects,  nor  credits  of  the 
builder.  We  do  not  percflive  any  reason  why  there  should  not  be 
judgment  on  the  verdict. 


JENKINS  v.  McCURDT. 

48  Wis.  628.    1879. 

Obion,  J.  This  action  is  brought  to  enjoin  the  defendant 
from  entering  upon  the  lands  of  the  plainti£Es  and  removing 
earth  or  certain  filling  material,  which  had  become  part  of  the 
soil,  and  for  the  value  of  such  material  which  has  been  thus  re- 
moved. The  defendant,  by  his  answer,  admits  his  entry  upon 
the  lands  of  the  plainti&  and  removal  of  certain  material  there- 
from, which  he  insists  had  not  become  a  part  of  the  soil  or  at- 
tached to  the  freehold,  but  consisted  of  fire-wood,  piled  up  and 
BO  placed  upon  the  premises  as  to  be  personal  property,  and  that 
he  was  the  owner  of  the  same,  and  had  the  right  to  so  enter  upon 
the  premises  of  the  plaintiSa  and  remove  it.  This  case  involves 
the  small  amount  of  about  nine  doHars,  and'  only  one  question, 
which  is  a  mixed  one  of  law  and  fact,  and  depends  entirely  ap<m 
the  facts  in  proof,  and  trill  therefore  be  but  briefly  considered. 
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It  ^peais  that  the  plaintiffii  porchased  tlie  premises  of  one 
ThompBon ;  that  at  tiiat  time  the  material  in  qnestion  was  npon 
the  surface  of  the  soil,  either  aa  fire>wood  or  fillii^;  and  that 
afterward  Thompson  Bold  said  material  to  the  defendant,  and 
the  defendant  entered  the  premises  and  removed  a  part  of  sach 
material  therefrom.  The  charact^  of  this  material  in  its  nature 
and  tuea,  ite  sitnaticm  upon  the  land  as  being  aetaaUy  and  phys- 
ically attatdied  or  detached,  and  the  intention  of  the  owner 
when  it  was  so  placed  in  respect  to  its  use,  are  questions  of  fact 
necessary  to  be  considered  in  determining  the  qnestion  of  law  as 
to  whether  this  msterial  had  become  a  part  of  the  realty,  and 
passed  by  deed  to  the  plaintiffs,  or  whether  it  was  personal  and 
movable  property,  and  was  sold  to  the  defendant,  and  he  thereby 
became  the  owner.  The  facts  agreed  npon,  the  qaestions  of  law 
are  neither  difBeult  nor  doubtful.  That  which  is  in  its  nature 
otherwise  personal,  when  physically  attached  to  the  soil, 
or  constructively  attached  by  its  use  or  intended  use  with  the  soil, 
will  pass  with  the  title  of  the  realty :  Tyler  on  Fixtures,  59,  116  j 
Ewell  on  Fixtures,  31 ;  ConkUn  v.  Parsons,  2  Pinney,  264. 

The  only  question  in  this  case  is.  Does  the  evidence  show  the 
material  to  have  been  "slabs,  sawdust,  shavings,  and  other  re- 
fuse matter"  used  to  fill  ap  low  and  marshy  ground  near  the 
mill,  as  dsimed  by  the  plaintiffs,  or  slabs  and  pieces  of  lumber 
suitable  for  fire-wood,  and  piled  up  on  the  premises  and  intend- 
ed to  be  used  and  removed  as  such  T  On  this  qnestion  depends 
the  legal  conclusion  that  the  material  in  question  is,  or  is  not, 
personal  or  real  property;  and  on  this  qne^on  the  evidence  is 
conflicting  and  contradictory.  The  Circuit  Court  found  that 
the  facts  justified  the  conclusion  that  the  material  was  penonal 
property  and  belonged  to  the  defendant,  and  made  a  special 
finding  of  the  facts  npon  which  snch  ooncIoEdon  was  baaed 
Against  these  findings  there  does  not  appear  such  a  clear  pre- 
ponderance of  the  evidence  as  would  warrant  us  in  revermng 
them :  Oreen  v.  Fell,  41  Wis.  620,  and  numerons  other  cases  in 
this  Court,  and  make  this  the  true  test  for  the  exercise  of  this 
right  by  this  Court. 

Bt  thb  Coubt.— The  judgment  of  the  Circuit  Court  is 

AFFIBMED,  With  COStS. 
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CHAPTER  IL 

OF  AN  ESTATE  FOR  LIFE.* 

Incidents  of  an  Estate  for  Life.** 

JENKS  V.  HORTON. 
96  Mich.  13;  55  N.  W.  372. 

Bill  by  William  L.  Jeobs  against  Rebecca  Horton  to  establish 
A  lien  for  taxes  paid  by  eomplainaut  on  certain  premises,  and  to 
oompel  the  payment  of  other  taxes  assessed  on  said  premises. 
Decree  for  complainant.  Defendant  appeals.  Modified  and 
affirmed. 

The  agreed  facts  in  this  ease  are  as  follows:  (1)  Prior  to 
May  8,  1869,  the  ownership  of  the  land  was  in  Rebecca  Horton, 
a  widow  of  Nelson  D.  Horton,  deceased,  and  Carlos  D.  Horton 
and  Mary  E.  Beard,  the  children  and  heirs  at  law  of  Nelson  D. 
Horton,  and  that  Oie  property  was  the  homestead  of  Nelson  D. 
Horton.  (2)  May  8,  1869,  the  said  Carlos  D.  Horton  and 
Mary  E.  Beard  gave  to  Rebecca  Horton  a  life  lease  of  said 
premises.  (3)  By  sundry  and  mesne  conveyances  the  title  of 
Carlos  D.  Horton  was  conveyed  to  Frances  S.  Farrand.  (4) 
May  22,  1884,  Frances  S.  Farrand  conveyed  the  interest 
acquired  from  Carlos  D.  Horton  to  Etta  M.  Beard,  and  upon 
the  same  day  the  same  Etta  M.  Beard  gave  to  B.  C.  Farrand  a 
mortgage  on  the  entire  reversion  for  $918.90,  to  secure  the 
purchase  price  of  the  interest  conveyed  to  her;  that  said  mort- 
gage contained  a  covenant  on  the  part  of  the  mortgagor  to  pay 
all  taxes  assessed  upon  said  premises.  (5)  Said  mortgage  was 
assigned  June  16,  1884,  to  George  8.  Barrett  and  by  him  fore- 
closed for  the  interest  accrued  and  unpaid;  the  sale  taking 

•See  Bees.  14S7-14S8.  Tol.  10,  Cyclopedia  of  Law. 
•*See  Sec.  1439,  Vol.  10,  Cyclopedia  of  Uw. 
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place  FebrnaiT  27,  1886,  and  a  sheriff's  deed  being  made  to 
George  S.  Barrett.  Redemption  expired.  (6)  May  7,  1887, 
the  said  Qeorge  S.  Barrett  conveyed,  by  ordinary  qoitdaim,  the 
said  premises  to  B.  C.  Farrand  and  W.  L.  Jenks,  and  on  the 
18th  day  of  September,  1889,  the  said  Barrett  ezecnted  in  person 
a  coDTeyance  by  quitclaim,  in  naoal  form,  of  the  said  premises 
to  the  same  grantees,  and  the  same  Farrand  conveyed  by  ordi- 
nary warranty  deed,  except  as  againat  existing  tax  claims  and 
mortgages,  his  interest  in  the  said  premises  to  Sheldon  A.  Wood, 
on  September  23, 1889,  and  after  the  filing  of  the  original  bill  in 
this  case  the  said  Sheldon  A.  Wood  conveyed,  without  covenants, 
his  interest  in  the  said  premises  to  complainant  (7)  September 
20,  1886,  the  said  Oeoi^  8.  Barrett  redeemed  the  said  premises 
from  the  sale  made  for  nnpaid  taxes  of  1882  and  1883,  pay- 
ing therefor,  for  the  taxes  of  1882,  the  sum  of  $84.90,  and, 
for  the  taxes  of  1883,  $71.14.  (8)  September  27,  1887,  the 
said  B.  G.  Farrand  and  W.  L.  Jenks  redeemed  for  Hie  taxes  of 
1884,  paying  therefor  $62.94;  September  25,  1888,  the  said 
parties  redeemed  for  the  taxes  of  1885,  paying  therefor  $68.70; 
September  27,  1889,  the  said  Jenks  and  Wood  redeemed-  for 
the  taxes  of  1886,  paying  therefor  $71.56 ;  and  all  the  rights  of 
said  Barrett  for  taxes  paid  were  transferred  to  said  Farrand  and 
Jenks  and  the  rights  of  said  Farrand  and  Jeoks  transferred  to 
Jenks  and  Wood,  and  the  rights  of  said  Wood  transferred  ta 
said  complainant  by  assignment.  (9)  At  the  time  of  filing  the 
original  bill  there  were  the  ordinary  city.  State  and  county 
taxes  araessed  upon  said  premises  for  the  years  of  1887,  1888, 
and  1889,  in  all  amounting  to  upwards  of  $161,  nnpaid. 
(10)  Said  Rebecca  Horton  has  occupied  a  portion  of  the 
premises  continuously  since  the  lifeleasa  given  to  her  in  May, 
1869,  and  has  not  paid  any  taxes  assessed  thereon,  beginning 
with  the  year  1882.  (11)  From  September  1,  1885,  to  Jana- 
ary  20,  1890,  Etta  M.  Beard  and  .her  family  occupied  the  prop- 
erty described  in  the  bill  as  a  home;  Mrs.  Horton  also  living 
there  during  the  same  time.  The  court  entered  a  decree  that 
the  complainant  had  a  lien  upon  the  life  estate  of  the  defendant 
for  the  taxes  of  1882  to  1886,  inclusive,  which  had  been  paid 
by  the  complainant  and  his  assignors,  and  for  the  unpaid  taxes 
of  1887,  1888,  1889:  that  she  pay  the  amount  of  such  taxes 
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within  60  da^  oft^  service  upon  her  of  a  certified  copy 
of  the  decree,  and  that,  in  defaolt  thereof,  her  interest  be  sold 
by  the  sheriff  of  the  coonty,  in  Uie  manner  provided  for  the 
sale  of  real  estate  on  execution  for  Hie  taxes  to  and  incloding 
the  year  1886;  and  that,  in  default  of  the  payment  of  l^e  taxm 
for  the  subsequent  years  above  named,  a  receiver  be  appointed  to 
receive  the  rents  and  profits  of  the  premises  for  the  purpose  of 
paying  such  taxes. 

Qbant,  J.  (after  stating  the  facts).  Defendant's  counsel 
insist  (1)  that  complainant  has  no  lien  or  right  of  action  for  the 
taxes  prior  to  and  including  1886 ;  that  (2)  under  our  system  of 
taxation  complainant  is  not  entitled  to  a  receiver  for  Qts  unpaid 
taxes. 

1.  It  is  conceded  that  the  law  impo$es  upon  a  life  tenant  the 
duty  to  pay  the  taxes  asseued  upon  the  land.  It  is  insisted, 
however,  that  the  peisonal  covenant  of  the  reversioner  in  the 
mortgage  to  Frances  S.  Farrand  to  pay  the  taxes,  and  the  joint 
occupancy  of  the  premises  by  the  defendant  and  her  daughter, 
the  reverdoner,  operated  to  relieve  the  defendant  from  the  pay- 
ment thereof.  The  defendant,  however,  was  a  stranger  to  the 
agreement  between  the  reversioner  and  B.  C.  Farrand.  The  fact 
that  a  reversioner  mortgages  his  reversion,  and  in  the  mortgage 
agrees  vith  t^e  mortgagee  to  pay  the  taxes,  is  not  of  itself  a 
release  of  that  duly  on  the  part  of  the  life  tenant.  Had  there 
been  a  contract  between  the  defendant  and  her  daughter  by 
which  the  danghtcr  had  ^reed  to  pay  the  taxes,  a  different  ques- 
tion would  have  been  presented,  which  we  are  not  now  called 
upon  to  determine,  A  purchaser  of  a  reversion,  either  by  mort- 
gage or  absolute  conveyance,  is  subrogated  to  all  the  rights  of 
the  original  reversioner  as  against  a  life  tenant  The  agreed 
facts  contain  nothing  showing  any  intention  or  agreement  to 
release  defendant  from  this  duty  to  pay  the  taxes.  The  decree, 
therefore,  covering  the  taxes  which  the  complainant  and  his 
assignors  have  paid,  is  affirmed. 

2.  In  New  York  the  practice  of  appointing  receiverB  in  similar 
cases  prevails  (Cairns  v.  Chabert,  3  Edw.  Gh.  312;  Sidenberg 
V.  Ely,  90  N.  T.  257) ;  but  under  onr  method  of  enforcing  the 
collectitm  of  unpaid  taxes  upon  real  estate,  and  nnder  onr  sys- 
tem of  foreclosing  liens,  we  do  not  think  tJie  appointment  of 


DigizedbyGoOglC 


80  ^INOISBNTS  OF  AN  BSTATB  FOB  LIFE. 

reeeiveis  the  proper  remedy.  Wlien  it  is  determiaed  by  adjudi- 
cation that  defendant  ia  under  obligation  to  pay  the  taxes,  it  is 
quite  probable  that  ahe  will  do  bo.  The  appointment  of  a 
receiver  is  a  hanb.  proceeding,  and  should  be  reeorted  to  only  in 
extreme  eases.  In  this  respect  the  decree  will  be  modified.  The 
taxes,  however,  for  the  years  named  are  past  due,  and,  if  not 
paid  within  60  d^s  after  service  upon  the  defendant  of  a  certi- 
fied copy  of  this  decree,  the  complainant  m^  pay  them,  and 
include  the  amotmt  thereof  in  the  sale  ordered  by  this  decree. 
The  complainant  will  recover  costs  of  court  below,  and  the  de- 
fendant costs  of  this  court.    The  other  josticei  concurred. 


DDNCOMBB  v.  PBI/T. 

81  Mich.  333;  45  N.  W.  1004, 

Lcofa,  J.  The  bill  was  filed  in  this  cause  for  an  injnnction  to 
restrain  the  defendant  from  cutting  and  removing  any  of  the 
timber  or  trees  standing  or  growing  upon  the  premises  described 
in  the  bill,  and  from  committing  or  permitting  any  waste  of  sud 
premises.  The  bill  alleges  t^t  complainant  is  the  owner  in  fee 
of  the  premises,  containing  about  160  acres,  subject  to  a  life- 
estate  in  tiie  defendant  That  the  complainant  d^ved  his  title 
through  a  sheriff's  deed,  upon  an  execution  sale  to  satisfy  a 
jodgmtoit  against  Seth  H.  Felt  That  said  Seth  H.  Felt  derived 
his  title  through  a  deed  made  and  executed  to  him  by  the  defend- 
ant, Hontio  O.  Felt,  and  his  vrife.  That  at  about  the  time  of 
o(Hivey«noe  of  said  premises  to  Seth  H.  Felt  he  made,  executed, 
and  delivered  a  lease  in  writing  to  Horatio  O.  Felt  and  wife. 
This  lease  is  set  out  in  full  in  the  record.  The  bill  also  alleges 
that  said  Horatio  0.  Felt  is  in  actual  posaesnon  and  occupancy 
of  the  premises  under  and  by  virtue  of  said  lease,  and  that  his 
wife  is  now  deceased.  That  upon  about  nine  acres  of  said  prem- 
ises is  growing  and  standing  a  large  amount  of  valuable  oak  and 
oQier  timber,  fit  for  sawing  luid  liunbering  purposes,  and  that 
said  timber  oonstatntes  a  large  portion  of  the  value  of  said  prem- 
ises. The  bill  then  states:  "Your  orator  further  shows  that 
the  said  Horatio  O.  Felt  has  caused  to  be  cot,  and  is  caoEong  to 
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be  eat,  and  is  cattii^,  Itimberiiig,  and  removing  from  said  prem- 
iaea,  a  large  portion  of  saad  timber  and  trees  growing  thereon, 
and  threatens  to  continue  so  to  do,  and  has  already  cut  about 
fiTe  acres  of  said  timber.  Your  orator  further  shows  that  thereby 
the  said  Horatio  0.  Felt  is  committing  waste  upon  said  premises 
and  irreparable  injury  thereto,  and  materially  leesening  the  value 
thereof.  Tour  orator  further  shows  that  if  the  said  Horatio  0. 
Felt  is  permitted  to  continue  to  cut  down  said  timber  and  lum- 
ber, and  commit  waste  upon  said  premises,  as  aforesaid,  and  is 
not  restrained  from  so  doing  by  an  order  and  injunction  of  this 
honorable  court,  the  value  thereof  will  be  depreciated  to  the 
amount  of  at  least  five  hundred  dollars.  And  your  orator 
further  shows  that  said  cutting  and  removing  said  timber  and 
said  lumber  upon  aaid  premises  by  said  Felt  haa  been  and  is 
being  done  without  the  authority  or  consent  of  your  orator,  and 
against  his  wishes  and  direction  thereon,  and  without  any 
authority  or  right  in  said  Felt  to  do  so.  AU  of  which  actings 
and  doings  of  the  said  Horatio  0.  Felt,  who  is  made  defendant 
herein,  are  contrary  to  equity  and  good  conscience,  and  tend  to 
the  manifest  wrong,  injury,  and  oppression  of  your  orator," 
The  lease  set  ovt  in  the  bill  of  complaint  as  executed  before  the 
complainant  derived  his  title  under  the  sheriff's  deed,  and  con- 
tuns  the  following  clause:  "To  have  and  to  hold  the  said 
demised  premises,  with  the  appurtenances,  unto  the  said  parties 
of  the  second  part,  their  executors,  administrators,  and  assigns, 
for  and  during  and  until  the  full  end  and  term  of  their  natural 
lives,  so  long  as  either  of  them  shall  live,  yielding  and  paying 
therefor,  during  the  continuance  of  the  lease,  onto  the  stud 
party  of  the  first  part,  nothing;  this  lease  being  ^veu  in  con- 
sideration of  the  second  parties  having  conveyed  the  premises 
herein  described  to  the  first  party,  and  under  no  consideration 
whatever  are  the  second  parties  to  be  removed  from  the  posses- 
sion of  the  said  premises  except  as  they  shall  voluntarily  sur^ 
render  their  rights  under  this  lease.  And  it  is  expressly  under- 
stood that  the  second  parties  are  to  have  as  full  and  complete 
control  of  said  premises,  while  they  or  either  of  them  sbaU 
live,  as  though  such  conveyance  had  not  been  made."  A  gen- 
eral demurrer  was  filed,  and  on  the  hearing  of  the  oourt  below 
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was  oTermled,  and  decree  entered  for  oomplainout  making  the 
mjonction  perpetual    Defendant  appeala. 

The  claim  of  counsel  for  the  complainant  is  that  on  the  prem- 
tses  there  is  only  about  nine  acres  of  growing  timber ;  that  this 
timber  is  needed  for  tiie  use  of  the  farm,  and  its  destmction 
makes  a  case  of  actionable  waste,  to  be  restrained  by  injnne- 
tion.  The  ri^ts  of  the  parties  most  be  determined  by  the  con- 
stmction  given  to  these  danaes  in  the  lease  above  granted.  The 
titie  to  the  premises  was  in  defendant^  Horatio  0.  Felt  When 
he  and  his  wife  deeded  the  same,  they  took  back  this  lease,  hy 
the  terms  of  which  they  were  to  have  and  to  hold  the  premises 
"for  and  tmtil  the  full  end  and  term  of  their  natural  lives,  so 
long  aa  either  of  them  shall  live,  yielding  and  paying  nothing." 
The  consideration  was  the  conveyance  of  the  premises  to 
Seth  H.  Felt  It  is  farther  provided  in  the  lease  that  the 
lassees  are  not  to  be  removed  from  the  premises  on  any 
consideration  whatever,  except  aa  they  might  volnntarily  snr- 
render  their  rights  under  the  lease.  Then  follows  the  claose 
which  it  is  claimed  gives  the  defendant  the  right  to  take  the 
timber  in  question.  "And  it  is  expressly  understood  that  the 
second  parties  are  to  have  aa  full  and  complete  control  of  said 
premises,  while  they  are  or  either  of  them  shall  live,  as  thou^ 
such  conveyance  had  not  been  made."  The  complainant  ac- 
quired all  the  rights  in  the  premises  under  his  purchase  at 
the  execution  sale  that  Seth  H.  Felt  had,  bnt  wiQi  notice  of  all 
the  conditions  in  this  lease.  It  is  therefore  contended  by  coun- 
sel that  the  lease  gave  defendant  the  same  interest  or  property 
in  the  estate  as  he  had  before  he  and  his  wife  conveyed  the  lands 
to  Seth  H.  Felt,  and  that  he  can  deal  with  it  in  all  respects 
as  though  he  was  the  owner,  the  only  limitation  being  that  of 
duration  of  tiie  estate,  and  that  the  clauaea  in  the  lease  above 
set  out  in  effect  are  equivalent  in  meaning  with  the  old  clause 
in  leases  witiiout  impeachment  for  waste. 

Counsel  for  defendant  insists  that  the  doctrine  laid  down  in 
Stevens  v.  Rose,  69  Mich.  260;  37  N.  W.  Bep.  205,  fully  sus- 
tains his  claim  that  the  defendant  haa  the  right  to  remove  this 
timber,  and  do  aU  other  acts  that  he  could  have  done  as  owner 
in  fee,  and  that  the  defendant'a  estate  is  not  impeachable  for 
waste.    His  elaun  is  not  sustained  by  that  case.    It  was  there 
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held  that  the  words  "to  have  and  to  hold,  and  to  use  and  control 
as  the  lessee  thinba  proper  for  bis  benefit  daring  bis  natural  life, ' ' 
clearly  import  a  lease  withoat  impeaching  for  waste,  and  that 
the  defendant  bad  the  right  to  do  all  those  acts  which  snob  a 
tenant  may  exercise,  but  that  the  words  were  not  to  be  treated 
as  importing  a  license  to  destroy  or  injure  the  estate,  but  to  do 
all  reasonable  acts  consistent  with  the  preservation  of  the  estate 
which  otherwise  might  in  law  be  waste.  In  the  present  case  it  is 
conceded  that  there  is  cmly  9  acres  of  timber  on  the  whole  160- 
acre  tract,  and  that  the  defendant  has  already  cat  aboat  5  acres, 
and  threatens  ti>  cut  and  carry  away  the  remainder.  I  have 
never  understood  the  rule  of  the  common  law  to  be  so  broad  as 
contended  for  by  connsel  for  defendant  The  clause  "without 
impeachment  for  waste"  never  was  extended  to  allow  the  very 
destruction  of  the  estate  itself,  but  only  to  excuse  permissive 
waste.  10  Bac,  Abr,,  p.  468,  tit  "Waste."  In  Packington  v. 
Packington,  decided  in  1744,  and  cited  by  Bacon  (reported  3  Atk. 
215),  the  plaintiff  alleged  that  the  defendant.  Sir  H.  Packing- 
ton,  had  eat  down  a  great  number  of  trees,  and  had  threatened 
to  cut  down  and  destroy  them  all.  Ixn-d  H€trdwicke  granted  an 
injunction  to  restrain  the  waste.  The  lease  in  the  case  was  made 
without  impeachment  of  waste.  Mr.  Oreenleaf  in  his  Cruise  on 
Real  Property  (volume  1,  p.  129),  lays  down  the  rule  thus: 
"The  clause  without  impeachment  of  waste,  is,  however,  so  far 
restrained  in  equity  that  it  does  not  enable  a  tenant  for  life  to 
commit  malicious  waste  so  as  to  destroy  the  estate  which  is  called 
'equitable  waste,'  for  in  that  case  the  court  of  chancery  will  not 
only  stop  him  by  injunction,  but  will  also  order  him  to  repair 
if  possible  the  damage  he  has  done."  In  10  Bac.  Abr.  tit. 
"Waste,"  p.  469,  it  is  said:  "So,  where  a  lease  was  made  by  a 
bishop  for  twenty-one  years  without  impeachment  of  waste,  of 
land  tiiat  had  many  trees  upon  it  and  the  tenant  cut  down  none 
of  the  trees  until  about  half  a  year  before  the  expiration  of  his 
term,  and  then  began  to  fell  the  trees,  the  court  granted  an  in- 
junction; for  though  he  might  have  felled  trees  every  year  from 
the  beginning  of  his  term,  and  then  they  would  have  been  grow- 
ing up  agMD  gradually,  yet  it  is  unreasonable  that  he  should  let 
them  grow  till  towards  the  end  of  his  term,  and  t^en  sweep  them 
all  awi^;  for,  though  he  had  power  to  oommit  waste,  yet  this 
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oonrt  win  model  the  exercise  of  that  power,"  citing  Abraham  t. 
Bobb,  Freem.  Ch.  53.  At  the  common  lav  no  prohibition 
against  waste  lay  against  the  leasee  for  life  or  years  deriving  his 
interest  from  the  act  of  the  party.  The  remedy  was  confined  to 
those  tenants  who  derived  their  interest  from  the  act  of  the  law, 
but  the  timber  cat  was,  at  common  law,  the  property  of  the 
owner  of  the  inheritance,  and  the  words  in  the  lease  "without 
impeachment  of  waste"  had  the  effect  of  transferring  to  the 
leasee  the  property  of  the  timber.  Bowles'  Case,  11  Coke,  79; 
Co.  Litt.  220a.  The  modem  remedy  in  chancery  by  injonetion  is 
broader  than  at  law,  and  equity  will  interpose  in  many  cases,  and 
stay  waste  where  there  is  no  remedy  at  law.  Chancery  will  in- 
terpose when  the  tenant  affects  the  inheritance  in  an  onreason- 
able  and  anconacientious  manner,  even  though  the  lease  be 
granted  without  impeachment  of  waste.  4  Kent  Comm.  13th 
ed.)  78;  Perrot  v.  Perrot,  3  Atk.  94;  Aston  v.  Aston,  1  Vea  Sr. 
264;  Vane  V.  Barnard,  2  Vem.  738;  Kane  v.  Vanderburgh,  1 
Johns.  Ch.  11.  In  the  case  of  Kane  v.  Vanderburgh,  supra,  it  wag 
said:  "Chancery  goes  greater  lengths  than  the  courts  of  law  in 
staying  waste.  It  ia  a  wholesome  jurisdiction,  to  be  liberally  ec- 
ercised  in  the  prevention  of  irreparable  injury,  and  depends  on 
much  latitude  of  discretion  in  the  court."  In  this  State  an 
action  on  the  case  for  waste  is  authorized  by  chapter  271,  How. 
St.  This  has  superseded  the  oommon-law  remedy,  and  relieves 
the  tenant  from  the  penal  consequences  of  waste  under  the 
Statute  of  Gloucester,  as  he  now  recovers  no  more  than  the 
actual  damages  which  the  premises  have  sustained,  while  that 
statute  gave  1^  way  of  penalty  the  forfeiture  of  the  place 
wasted,  and  treble  damages;  and  this  harsh  mle  was  adopted 
by  many  of  the  American.  States  by  the  early  statutes.  This 
statute  giving  a  right  of  action  in  courts  of  law  for  waste  does 
not,  however,  deprive  the  court  of  chancery  of  jurisdiction  in 
prooeedingB  to  restrain  threatened  waste. 

There  can  b$  no  doubt  that  the  defendant  in  the  present  case 
has  much  of  the  character  of  a  tenant  in  fee,  hut  ke  cannot 
destroy  the  inheriianee.  He  may  take  the  timber  for  hit  own 
use,  and  do  oil  those  acts  which  a  prudent  tenant  in  fee  would  do. 
Be  cswMt  puU  dovm  the  buH^ngs  to  destroy  tkem,  or  cut  and 
destroy  fruit  trees,  or  those  jAanted  for  ornament  and  shelter; 
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neHher  can  he  he  pemutted  to  entirely  str^  the  land  of  aU  tim- 
ber, and  convert  into  lumber,  and  sell  it  away  from  the  inherit- 
ance. It  is  not  claimed  that  the  timber  is  being  ttted  for  better' 
menta  on  the  premises,  but  it  is  admitted  that  the  life4ena»t  it 
selling  for  his  own  gain  and  profit.  The  demurrer  was  properlf/ 
overruled.  The  decree  of  the  court  below  vill  be  AinBiiM»,  with 
eoBts.    The  other  jiuticeB  coiuMirreil 


BIGHABDSON  t.  YORK. 
14  Me.  216. 

Isaac  York  oonveTed  landa  to  his  son  Joseph  with  the  follow- 
ing reaervaticoi  in  the  deed:  "Beserving  to  tnTself  tiie  use  and 
control  of  the  aboTe-deacribed  landi  daring  my  natural  life. 
Joseph  York  afterward  sold  the  lands  to  the  plaintiff,  and  Isaac 
York  remaining  in  poeseesion  cut  a  large  qnantity  of  timber  and 
was  taking  it  to  the  banks  of  the  Saco  River,  intending  to  appro- 
priate  the  proceeds  to  his  own  siqiport,  when  the  plaintiff  re- 
plevied the  timber  on  the  ground  that  the  life-tenant  had  no  in- 
terest or  title  to  the  timber, 

Eheby,  J.  The  great  question  in  this  ease  is  whether  the 
logs  replevied  are  the  property  of  the  plaintiff,  so  as  to  draw 
to  him  the  right  of  maintaining  the  aetion.  For  it  is  certain, 
he  could  not  rightfully  have  entered  to  cut  them  himself  with- 
out the  assent  of  Isaac  York,  one  of  the  defendants. 

In  the  language  of  Heath,  J.,  in  Atteraoll  v.  Stevens,  1 
Taunl  183,  at  p.  198,  it  is  stated,  as  common  learning,  that 
every  lessee  of  land,  whether  for  life  or  years,  is  liable  in  an 
action  of  waste  to  his  lessor,  for  all  waste  done  on  the  land  in 
lease,  by  whomsoever  it  may  be  committed.  If  a  general  or  a 
partial  permisratoi  be  given  to  the  lessee  in  the  instroment 
creating  the  estate,  to  commit  waste,  he  is  so  far  a  tenant  with- 
ont  impeachment  of  waste.  Such  a  permission  vesbi  the  prop- 
erty of  what  is  the  subject  of  waste,  in  the  lessee,  so  that  he 
avails  himself  of  it  dnring  the  contitinanee  of  his  interest.  It 
is  so  with  respect  to  trees  and  minerals. 

From  the  statement  of  facts  we  leam  that  the  land  oon- 
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veyed  by  Isaac  York  to  Josepli  York,  on  which  the  trees  were 
cut,  oonsieted  of  about  thirty-five  acres,  from  fifteen  to  twenty 
acres  of  which  ia  paj-tiaUy  wooded,  the  residue  consists  of 
mowing  and  pasture,  about  five  aeree  of  that  mowing  is  in- 
terval and  of  a  good  quality;  and  the  income  of  the  land  is 
insufficient  for  the  support  of  said  Isaac;  and  that  sud  Isaac 
has  not  sufficient  income  from  every  soarce  for  his  comfortable 
support;  that  he  intended  to  apply  the  proceeds  of  the  aale  of 
the  logs  to  his  own  support,  and  that  if  so  applied,  it  would 
not  have  been  more  than  a  comfortable  provision  therennto; 
that  the  house  occupied  by  said  Isaac  was,  and  is,  greatly  out 
of  repair,  as  well  as  the  fences;  that  the  said  Isaac  is  very 
poor,  nearly  eighty  years  of  age,  and  very  decrepit. 

In  no  part  of  the  statement  of  facts,  or  in  the  deeds,  is  it 
made  known  whether  this  was  an  arrangement  made  by  father 
and  son.  for  the  support  and  maintenance  of  the  father,  though 
it  is  strongly  to  be  suspected. 

The  deed  of  Isaac  York,  dated  the  14th  October,  1831,  con- 
veys to  Joseph  York  "the  northwest  half  of  the  homestead 
farm,  whereon  I  now  live,  reserving  to  myself  the  use  and 
control  of  the  above-described  lands,  during  my  natural  life." 
The  deed  of  Joseph  York  to  the  plaintiff,  dated  24th  Novem- 
ber, 1834,  for  $175,  sells  and  conveys  to  him  all  the  pine  trees 
and  hemlock  trees  standing,  growing,  and  being  on  the  north- 
west  half  of  the  homestead  farm  on  which  Isaac  York,  now 
of  Standish,  iu  the  county  of  Cumberland,  lives,  with  license 
to  go  on  and  cut  and  carry  away  the  same ;  the  said  northwest 
half,  being  the  same  land  described  in  a  deed  of  Isaac  York  to 
Joseph  York,  dated  October  14,  1831,  reserving  so  much  of 
said  trees  and  timber  for  the  benefit  of  Isaac  York,  who  has  a 
life  estate  in  the  premises,  as  shall  be  -necessary,  convenient, 
and  indispensable  to  the  enjoyment  of  the  premises  aforesaid 
during  his  lifetime,  the  quantity  reserved  and  to  be  left  as 
aforesaid,  to  be  ascertained  and  designated  by  Isaac  Spring. 

In  Faget's  Case,  5  Coke's  Bep.  77,  it  was  resolved  that  when 
trees  are  cut  down  by  tenant  for  life,  the  property  thereof  be- 
longeth  to  him  in  remainder  in  fee. 

Afterward,  and  contrary  to  the  adjudication  in  Herlaken- 
den's  Case,  4  Coke's  Bep.  62,  it  was  adjudged  by  all  the  Judges 
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in  the  King's  Bench,  11  Coke's  Bep.  79,  in  Lewis  Bowlee'  Case, 
which  was  trover  and  conversion,  that  the  lessee  without  im- 
peachment of  waste  shall  have  trees  which  he  cnts,  for  without 
impeachment  of  waste,  is  as  mnch  as  witboat  demand  for 
waste  done;  otherwise,  it  is,  if  it  be  without  impeachment,  etc., 
by  writ  of  waste.  It  was  also  resolved,  that  if  trees  are  blown 
down  with  the  wind,  the  lessee,  without  impeachmrait  of  waste, 
shall  have  them. 

After  this  determination,  it  was  a  necessary  consequence, 
that  in  general,  unless  on  particular  circumstances,  the  lessee 
for  life,  without  impeachment  of  waste,  was  not  to  be  restrained 
inequity. 

But  It  is  said  that  the  clause  was  never  extended  to  allow 
the  destruction  of  the  estate  itself,  and  would  not  give  leave 
to  fell  or  cut  down  trees  omaioental  or  Weltering  of  a  lioTise, 
much  less  to  destroy  or  demolish  a  house :  Packington  v.  Pack- 
ington,  3  Atk.  215.  In  that  case  the  Lord  Chancellor  declared 
that  the  Courts  of  Equity  had  in  this  respect  established  rules 
mnch  more  reErtrictive  than  those  of  the  oonunon  law,  which 
gave  tenant  for  life  without  impeachment  of  waste,  as  large  a 
power  over  the  timber,  as  tenant  in  fee  simple,  that  timber 
might  be  had  for  public  use :  7  Bac.  Abr.  Waate,  289.  It  was 
nudioious,  extravagant,  humorous  waste  which  the  Courts  of 
Equity  would  restrain. 

The  parties  here  have  diaregarded  the  provisitm  of  our  own 
statute,  passed  February  28,  1821,  ch.  34,  which  provides, 
"that  any  person  seized  of  a  freehold  estate  or  of  a  remainder 
or  reveruon  in  fee  simple  or  fee  tail  in  a  lot  of  woodland  or 
timberland  in  this  State,  whereon  the  trees  shall  have  come  to 
an  age  and  growth  fit  to  be  cut,  may  petition  to  this  Court  to 
have  them  felled  and  sold,  and  the  proceeds  invested  for  the 
use  of  those  interested  in  such  woodlands." 

It  is  not  to  be  questioned,  that  ccmformably  to  the  strict  eon- 
stmction  adopted  in  Massachusetts,  that  for  a  tenant  in  dower 
to  cut  timber  for  sale  would  be  waste,  and  produce  a  forfeiture 
of  the  place  wasted.    And  so  in.  this  State. 

But  upon  the  deeds  and  facts  agreed  is  the  defendant,  Isaac 
York,  to  be  subjected  to  tiie  unmitigated  consequences  of  his 
acts,  as  if  he  was  a  mere  tenant  for  life  without  any  excuse. 
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AliooBt  Hie  whole  of  the  cases  have  arisen  under  leases,  or 
devises,  etc.  Here  he  was  original  owner,  oonv^yin^  the  land 
in  fee,  reserving  to  himself  the  ase  and  control  of  the  lands 
during  tae  natnral  life.  It  may  well  be  doubted  whether  this 
alone  wonld  protect  him  though  the  terms  are  very  broad. 
Bnt  though  the  second  deed,  onder  which  the  plaintiff  cbums, 
as  pnrcjiaser  of  the  trees,  mig^t  seera  to  extend  to  defendant 
a  greater  latitude,  yet  the  terms  use  and  control  of  the  land, 
do  not  necessarily  inclnde  destruction  of  the  timber. 

In  Davis  v.  Uphill,  1  Swanston,  129,  an  estate  had  been 
limited  to  Ann  Uphill  for  life,  remainder  to  her  children,  hy 
her  deceased  husband,  as  ahe  should  appoint;  in  default  of 
that  appointment,  to  the  children  in  common.  They  agreed 
with  her,  that  on  her  joining  in  a  reoovery,  the  first  use  should 
be  to  her  for  life,  without  impeachment  of  waste.  Some  diffi- 
culty occurred  in  the  conveyance.  She  commenced  cutting, 
and  an  injunction  was  obtained.  But  the  Court  refused  to  con^ 
tinue  it  to  restrain  her  from  sutting  timber,  unlev  securi^ 
was  givoi  to  her  for  the  fall  value  of  all  she  might  oat  in,  her 
lifetime.    This  was  in  1818. 

The  expressions  in  the  deed  of  Joseph  York  to  tiie  plaintiff, 
reserving  so  much  of  said  trees  and  timber  for  fbe  henefit  of 
Isaac  Yorii  as  shall  be  neoeasary,  convenient,  and  indispensa- 
ble to  the  enjoyment  of  the  pr«aiiKs  during  his  natural  life, 
might  possibly  have  misled  the  defendants  to  a  suppontion 
that  they  were  equivalent  to  the  exprcadons  without  impeach- 
ment of  waste.  But  bemdes  this,  Ihey  may  have  Kiq>po8ed 
that  the  plaintiff  has  no  exdomve  property  in  the  trees  and 
timber,  tiH  what  should  be  left  was  ascertained  and  dengnated 
by  Isaac  Spring. 

It  does  not  appear  but  what  the  trees  cut  were  of  suitable 
growth,  and  fit  to  be  cut.  See  8  Term  Sep.  145,  Martin  v. 
Enowlys.  It  is  not  stated  that  Oiey  w«re  intended  to  be  ap- 
plied to  the  repaira  of  the  fences  or  buildings,  but  tiie  poverty 
and  age  of  the  defendant  shows  that  the  supply  would  be  con- 
venient, if  m>t  necessary  for  his  enjoyment  of  the  premises. 

In  Yirginia  it  is  held  by  Roane,  J.,  Findley  v.  Santb,  6 
Honf.  134,  that  in  considering  waste  in  this  oonnftty,  the  com- 
mon law,  by  whiidi  it  is  regulated,  adapts  itself  in  this,  m  in 
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other  cases,  to  the  varied  situations  and  circnmstanceB  of  the 
eountiy.  That  cannot  be  waste,  for  example,  in  an  entire 
woodland  ooontry,  which  would  be  so  in  a  cleared  one.  The 
contrary  doctrine  would  starve  a  widow,  for  example,  who 
could  not  auhsigt  without  cultivating  her  dower  land,  nor  cul- 
tivate it  without  felling  the  timber.  A  clearing  of  the  land  in 
such  circumstauceB,  would  not  be  a  lasting  damage  to  the  in- 
heritanoe,  nor  a  disherison  of  him  in  remainder,  which  is  the 
true  definition  of  waste.  Here  liie  widow  is  not  dowable  of 
wild  lands,  and  m>  is  not  put  in  temptation  to  fell  the  trees. 
.  In  the  case  under  consideration,  it  is  not  among  the  facts 
agreed  that  what  was  done  was  to  the  prejudice  of  tiie  plain- 
tiff's inheritance.  Th^  whole  tg  left  on  the  dllegaiion  of  a  cutting 
of  frine  and  hemiock  timber. 

"Wg  most  gather  the  intention  of  the  parties  from  their 
deeds,  as  well  as  we  can  on  the  words  in  the  deed.  And  thou^ 
we  may  conjeotnre  that  the  grantor,  Isaac,  intended  not  to  be 
limited  hj  the  terms  use  and  control  to  anything  bat  t^e  em- 
ployment of  the  property  during  his  life  as  he  did  before; 
and  though  this  conjecture  is  etrei^t^ened  by  Joseph's  ex- 
planation or  enlai^ement  in  the  deed  to  the  plaintiff,  and  though 
it  does  not  appear,  but  there  is  snfBciency  of  such  timber  left 
for  tie  remainderman,  yet  upon  the  facts  agreed  the  plaintiff, 
according  to  the  rules  of  law,  upon  the  severance  by  the  de- 
fendants of  the  pine  and  hemlock  timber  from  the  freehold,  be- 
came the  owner  of  it,  We  may  lament  the  carelessness  with 
irtiieh  parties  have  instruments  drawn  relating  to  the  relative 
rights  of  tenant  for  life  and  persons  in  reversion  or  remainder. 
But  in  this  case,  in  the  opinion  of  the  Court,  the  defendant, 
Isaac  York,  by  his  reservation,  remained  liable  to  impeachment 
of  waste,  and  therefore  the  defendant  most  be  dbf&ui/ted. 


HUM)  V.  CTJSHING. 

7PieJt.l€9.    1828. 

Whjis,  J.     The  demandant's  title,  as  appean  by   the  faets 
agreed,  ki  derived  from  one  Thomas  Gushing,  and  through  him 
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from  David  Thacher  and  Isaiah  Smalley,  three  nodivided  foorth 
parts  being  derived  from  Thacher,  and  the  remaining  fourth 
part  from  Smalley.  And  as  the  titles  of  Thacher  and  Smalley 
depend  on  different  prindples,  th^  will  be  eonsidered  sepai^ 
ately. 

It  a^^eais  that  on  the  28ili  of  December,  1807,  an  agree- 
ment was  made  between  Thacher  and  Smalley  respecting  the 
erection  and  ose  of  certain  salt-works,  then  ccmtemplated  to  be 
biult,  and  which  are  now  standing  on  the  demanded  premises. 
By  the  tenns  of  this  agreement  Thacher  wiaa  to  fmmish  the 
materials  for  the  salt-works,  and  Smalley  was  to  famish  the 
land  upon  which  they  were  to  be  erected.  In  pursuance  of 
this  agreement  Smalley  afterward  procured  a  lease  of  a  tract 
of  land,  including  the  demanded  premises,  from  one  BJcketson 
the  owner,  by  which  the  same  was  granted  and  demised  to  him 
for  an  indefinite  period  of  time,  and  so  long  as  the  salt-works 
then  intended  to  be  erected  should  continue  to  be  used.  By 
virtue  of  this  lease  the  legal  estate  was  vested  in  Smalley 
during  his  life,  determinable  by  his  ceasing  to  occupy  the  salt- 
works. On  the  8th  of  April,  1817,  Smalley  conveyed  an  un- 
divided fourth  part  of  the  demanded  premises  to  Thomas  Cnsh- 
ing.  Thifi  was  intended  as  a  mortgage  or  security,  and  a  bond 
of  defeasance  was  given  by  Gushing  to  Smalley,  but  as  this 
bond  was  not  registered,  and  as  the  demandant  had  no  koowl- 
edge  of  it  when  he  extended  his  execution  on  the  premises 
as  the  estate  of  Oudung,  it  is  very  clear,  we  think,  -that  his 
title  cannot  be  affected  by  that  bond.  The  demandant  there- 
fore acquired  by  the  levy  of  his  execution  against  Gushing  all 
the  original  title  of  Smalley  to  an  undivided  fourth  part  of  the 
premises;  and  as  to  this  part  he  would  be  clearly  entitled  to 
recover,  but  for  tjie  death  of  Smalley.  By  his  death  the  estate 
of  the  demandant  was  determined,  and  his  right  of  action  de- 
stroyed. And  this  fact  may  be  pleaded  in  bar  of  the  actiim, 
or  may  be  given  in  evidence  on  the  general  issue,  if  the  par- 
ties so  agree;  and  it  being  thus  agreed  in  this  case,  it  is  clear 
that  the  demandant's  title  derived  from  Smalley  can  no  longer 
be  maintained:  Jackson  on  Real  Actions,  168. 

The  same  objeetitHi  would  apply  to  the  title  derived  frwn 
Thacher,  if  he  and  Smalley  were  seised  in  common,  as  the 
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demandant  contends  they  were,  hy  virtue  of  their  agreement, 
and  by  the  erection  of  the  salt-works.  "We  are,  however,  of 
opinion  that  Thatcher  had  no  legal  title  to  the  land;  and  tba^ 
therefore,  it  is  immaterial  whefther  the  aalt-works  are  fixtures 
or  not  The  legal  estate  was  clearly  in  Smalley;  and  if  the 
works  were  fixtures,  they  passed  with  the  land,  and  if  they  were 
personal  properly,  the  demandant  acquired  no  title  to  them 
by  the  levy  of  bis  execution.  All  the  right  or  interest  which 
Thacher  had  in  the  land  was  a  parol  license  to  enter  for  the  pur- 
pose of  repairing  and  using  the  salt-works;  but  this  is  not  such 
a  title  as  would  enable  him  or  his  assigns  to  maintain  a  writ  of 
entry.   He  was  (lever  seised,  and  therefore  could  not  be  disseised. 

Nor  cpn  the  demandant  recover  on  his  title  1^  disseisin,  or 
by  estoppel. 

Tme  it  is  that  Gushing,  by  virtue  of  the  levy  of  his  execu- 
tion against  Thacher,  became  actually  seised  by  dissei«n,  and 
this  title  passed  to  the  demandant  under  the  levy  of  his  exe- 
cution against  Cushing.  But  this  was  a  wrongful  seisin,  and 
was  defeated  or  determined  by  the  entry  of  Smalley.  He  en- 
tered in  1823,  and  since  that  time  he  and  one  Nathaniel  Cush- 
ing, and  their  representatives  (the  tenants  being  administra- 
tors of  Nathaniel  Gushing),  have  occupied  the  premises;  so  that 
it  is  clear  t^t  the  demandant  cannot  now  recover  on  a  title  by 
disseisin. 

Nor  can  he  recover  on  a  title  by  estoppel.  Smalley  and  Rick- 
etson  were  strangers  and  not  parties  to  the  proceedings  be- 
tween Thomas  Gushing  and  David  Thacher.  They  acted  merely 
as  appraisers,  and  had  no  right  to  object  to  the  form  of  the 
proceedings.  And  besides,  they  might  have  been,  and  probably 
were,  ignorant  of  their  legal  rights;  and  they  were  not  bound 
to  inform  themselves  as  to  the  irregularity  of  the  proceedings. 
As  to  the  deed  from  Smalley  to  Cushing,  his  right  only  passed 
by  it,  and  not  a  fee  by  disseisin.  The  words  of  the  grant  are, 
"all  my  right,  title,  and  interest,  in  and  to  one  undivided  fourth 
part,"  etc.  It  is  true  that  the  language  of  the  covenants  is  more 
extensive ;  but  this  will  not  enlarge  the  words  of  the  grant  so  as 
to  work  a  constructive  disseisin  of  the  land. 
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Upon  the  irtiole,  tlierefore,  we  ore  of  opimon  thst  tlte  d^nand- 
ant  is  not  entitled  to  recover,  and  acoording  to  the  agreement  of 
the  parties  he  ia  to  be  non-suited. 

JUDOMBNT  FOB  TENANTS  F(»  GOeTS. 


WHITE  V.  CUTMa. 
J7  Pick.  248.    1835. 

Shaw,  G.  J.,  delivered  the  opinion  of  the  Conrt  The  ques- 
tion in  the  present  case,  is  whether  a  tenant  in  dower  or  her 
lessee  has  a  right  to  cut  wood  upon  the  dower  estate,  for  sale, 
to  be  removed  and  not  used  or  oonsumed  Vlpoo,  or  in  connec- 
tion with  the  estate. 

We  think  that  a  reference  to  a  few  principles,  which  have 
been  adopted  and  acted  npon  in  decided  caaea,  in  onr  own 
State,  wiU  lead  to  a  satisfactory  decision  of  this  question. 

It  was  in  effect  decided  in  Sargent  t.  Towne,  10  Mass.  K. 
307,  that  a  tenant  for  life  has  no  rig^t  to  cut  growing  trees, 
that  such  cutting  would  be  waste,  and  that  wild  and  Tmcuiti- 
vated  land  cannot  be  deemed  estate  yielding  annual  rents  or 
profits. 

In  the  case  of  CiHiner  v.  Shepherd,  15  Maaa.  B,  164,  it  was 
decided  that  in  this  Commonwealth  a  widow  is  not  »ititled 
to  dower  in  wild  and  uncultivated  lands,  held  separately  and 
distinct  from  houses,  cultivated  lands  and  other  improved 
estate,  first,  becanse  they  yield  no  annual  profit,  and  secondly, 
becaoae  the  widow  could  not  nmke  the  only  beneficial  use  of 
tbem,  of  which  they  are  capable,  without  committing  waste 
and  forfeiting  the  estate.  These  reasons  apply  as  well  to  the 
case  of  a  wood  lot  situated  in  the  midst  of  a  cultivated  country, 
as  to  forest  lands  in  their  original  state.  But  the  Chief 
Justice,  in  delivering  the  opinion  of  the  Court  in  this  case, 
takes  care  in  terms  to  limit  its  operation  to  the  caae  of  wood- 
lands not  used  or  connected  with  a  cultivated  farm,  or  other 
improved  estate. 

In  the  case  of  Webb  v.  Townsend,  1  Piek.  21,  the  general 
rule,  that  a  widow  is  not  dowable  of  wild  lands,  is  confirmed. 
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and  it  waa  placed  nwre  distinctly  upon  &e  gioond  that  as  a 
widow  is  to  be  endowed,  not  according  to  the  vslae  of  the  land, 
bnt  according  to  the  value  of  the  annual  rents  ajid  profits,  and 
as  uncultivated  lands  yield  no  rents  and  profits,  dower  therein 
would  he  nugatory  and  of  no  value. 

But  in  a  subsequent  case,  White  v.  WiUia,  7  Pick.  143,  it 
waa  held  that  a  lot  of  wild  land,  which  bad  been  used  foy  the 
husband  in  conoecticm  with  his  house  and  cultivated  land,  to 
supply  wood  for  buildings,  fences,  and  fuel,  might  be  properly 
assigned  to  a  widow  as  part  of  her  dower,  to  enable  her  to 
take  fuel  and  timber  for  repairs.  It  was  also  suggested,  that 
a  widow  would  have  no  right  to  take  firebote,  etc.,  from  lands 
of  her  deceased  husband,  unless  the  land,  from  which  it  is 
taken,  were  included  in  those  assigned  as  her  dower. 

A  distinction  was  urged  in  the  argument,  between  wood- 
lands, kept  by  the  owners  to  raise  wood  for  sale,  for  purposes 
of  profit,  and  wild  lands,  and  that  it  would  be  hard  to  deprive 
a  widow  of  her  dower  in  such  lands,  of  which  the  raising  of 
wood  for  sale  m^  be  considered  as  the  most  profitable  use. 
But  we  think  the  answer  results  from  the  legal  principles  on 
which  the  foregoing  cases  are  settled.  Such  estate  yields  no 
annual  profit.  The  owner  may  make  a  profit  of  Hie  land, 
hut  it  is  in  the  exercise  of  the  rights  of  a  tenant  in  fee,  which 
a  tenant  for  life,  by  law,  does  not  enjoy,  that  of  felling  grow- 
ing trees.  The  result  we  think  is  that  a  widow  is  not  to  be 
endowed  of  a  lot  of  growing  wood  and  timber,  although  kept 
purposely  to  raise  wood  and  timber  as  objects  of  profit,  pro- 
vided that  it  is  not  assigned  to  her  as  part  of  her  dower,  in 
connection  with  buildings  or  cultivated  lands.  But  when  wood- 
land is  so  connected  and  used,  it  may  be  included  in  the  asragn- 
ment  of  dower,  to  be  used  and  enjoyed  'by  the  widow,  or  those 
holding  under  her. 

But  the  right  of  the  widow  thus  acquired  is  that  of  reason- 
able estovers,  under  which  may  be  included  firebote  or  the 
necessary  fuel  for  the  supply  of  the  dower  estate.  But  this 
right  of  reasonable  estovers  is  confined  strictly  to  wood  and 
timber  sufficient  for  the  supply  of  the  estate,  and  it  must  be 
actually  applied,  used  and  consumed  upon  the  estate,  or  for 
purposes  connected  with  its  proper  use,  occupation,  and  en- 
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iaymmt.  It  baa  been  neentfy  decided  Hut  eatting  gnnring 
treet,  to  be  exchanged  for  other  vood  to  be  used  aa  fad  or 
timber  on  the  eatat^  -wtm  not  within  the  ri^it  of  a  tenant  in 
dower,  but  in  law  waa  deemed  waste:  Padelford  t.  Padelford, 
7  Pick.  152. 

A  fortiori,  tiie  etriting  of  wood  for  aale,  the  proceeds  of  whic^ 
are  not  to  be  oaed  or  appropriated  upon  the  estate  or  in  otm- 
neetion  with  it,  is  not  admisible,  imder  the  limited  ri^t  of  tak- 
ing reasonable  estorera. 

If  the  plaintiff,  aa  lenee  of  the  tenant  in  dower,  bad  no 
ri|^  to  CQt  the  growing  wood,  the  defendant,  as  having  the 
next  estate  of  inheritance,  had  a  rigjit  to  take  the  wood  iriien 
aerered :  Blaker  t.  Anacombe,  4  Boa  &  PuL  25. 

PlAINTIFP  MON-SDIT. 


EBIPP  V.  KEIFF. 

64  Pa.  8t.  134.    1870. 

Bead,  3,  The  phintiffs  in  error  were  the  leasees  of  a  farm 
of  152  acres,  from  their  mother,  a  widow,  who'had  a  life  estate 
in  it  nnder  the  will  of  her  hosband,  their  father.  Th^  were 
annual  leasees  from  the  1st  April,  1866,  1867,  and  1868,  the 
widow  dying  on  the  15th  Jnne,  1868.  At  the  time  of  her  death, 
there  waa  standing  nncnt  on  the  premises,  a  quantity  of  mixed 
timothy  and  clover  grass,  a  qoantity  of  grass,  part  meadow  and 
part  timoliiy,  and  a,  qoantity  of  timothy  eziclinvely.  The 
qnestion  was,  was  this  grass  emblements,  belmging  to  the  ten- 
an-ts  of  the  deceased  owner  of  the  life  estate.  The  v^etable 
chattels  called  emblements  are  the  com  and  other  growth  of  the 
earth  which  are  produced  annually,  not  qKintaneooaly  but  by 
labor  and  industry  and  thence  are  called  fructua  industrialet. 
The  growing  crop  of  grass,  even  if  grown  from  seed,  and  though 
ready  to  be  cut  for  hay,  cannot  be  taken  as  emblements:  be- 
cause as  it  is  said  the  improvement  is  not  distinguishable  from 
what  is  natural  products,  although  it  may  be  increased  by  cul- 
tavation :  1  Williams  on  Execntora,  670,  672. 

The  learned  Judge  in  the  Court  below  is  a  practical  farmer. 
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thoroQ^^iIy  acqaainted  with  the  established  usages  of  our  State, 
and  we  have  no  hesitation  in  agreeing  with  him  that  this  crop 
of  hay  was  not  emblements,  and  belonged  to  the  exeeatora  of 
ihe  testator. 
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OF  AH  ESTATE  TAH-* 

Mtaminfh  foriy  Bittoty  and  Conttruetion  of  m»  Xrt&te  Tafl.** 

LEHNDOBF  t.  COPK. 

123  la.  3fr. 

Shop^  J.  It  n  eonteDded  by  ^ipellee  that  by  flu  deed  of 
Angnrt  3, 1883,  from  Hmnphrey  and  wife  to ' '  Haria  Anm  Lehn- 
dorf,  and  her  heiiB  by  her  pment  hiubaad,  Henry  Lehndort," 
Mn.  Ldhndorf  took  a  fee-aimple  estate  in  the  lands  conveyed; 
while  appeUflnta  contend  that  she  thereby  took  a  life-estate  only, 
witJi  remainder  in  fee  to  her  children  by  said  Henry  Lehndorf . 
The  deed,  being  statntory  in  f<mn,  contains  no  Aobendum  limit- 
ing or  defining  the  estate  taken  by  Mn.  Lehndivf ;  and  althoof^ 
the  deed  most  be  held  equivalent  to  one  ooataining  fnll  eorenants 
(Elder  t.  Derby,  98  lU.  228),  it  is  manifest  that  the  estate 
granted  would  not  be  enlarged  or  restricted  thereby.  Snch  cov- 
enanta  are  an  assorsnce  of  the  title  granted  to  the  grantees, 
whomsoever  they  may  be.  If  Mrs.  Lehndorf  took  the  fee,  the 
covenants  asstire  tliat  estate  to  ber ;  If  she  takes  an  estate  in  tail, 
the  covenantor  warrants  to  her  a  life-estate,  and  the  remaindw 
in  fee  to  whoever  wonld  take  up(»a  determination  of  her  estate. 
Therefore,  as  said  by  ooonsel  for  appellees,  the  determioation  of 
the  qoestiou  depends  apon  a  constraction  of  the  granting  danse 
of  the  deed,  which  is  that  the  grantois,  is  oonaideration,  etc., 
"convey  and  warrant  to  Maria  Anna  Lehndorf,  and  her  hmrt 
by  her  present  husband,  Henry  Lehndorf,  of,"  etc,  the  lands 
in  controversy. 

The  legitimate  pnrpose  of  all  oonstracticsi  of  a  Maitraet  cr 

•See  Seok  1440-lMfi.  Vol.  10,  Cycl<q)e(IU  of  Iaw. 
••Bee  Sec  1440  et  seq.,  YtA.  10,  Crcl<vedla  ol  Law. 
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other  infitniment  in  writing  is  to  ascertain  tlie  iutentioo  of  the 
party  or  parties  in  making  the  same;  and,  when  this  is  deter- 
mined, effect  will  be  given  thereto,  nuleBB  to  do  so  would  violate 
some  established  mle  of  property.  The  nature  and  quantity  of 
the  interest  granted  by  a  deed  are  (Umtys  to  be  uscertained  from 
the  instrument  itself,  and  are  to  be  determined  by  tke  court  as 
a  matter  of  law.  The  intention  of  the  parties  will  control  the 
court  in  construction  of  the  deed;  but  it  is  the  intention  appar- 
ent  and  manifest  in  the  instrument,  construing  each  clause,  word, 
and  term  involved  in  the  construction  according  to  its  legal  im- 
port, and  giving  to  each,  thus  construed,  its  legal  effect.  8 
Washb.  Heal  Prop.  404;  Bond  v.  Pay,  12  Allen,  88;  Lippett  v. 
KeDey,  46  Vt.  516;  Price  v.  Siason,  13  N.  J.  Eq.  169,  178; 
CaldweU  V.  Fulton,  31  Pa.  St.  489;  Wager  v.  Wager,  1  Sei^f. 
&  B.  374  It  oannot  be  presumed  that  the  parties  used  words 
or  terms  in  the  conveyance  without  intending  some  meaning 
should  be  given  l^em,  or  without  an  intent  that  the  effect  legiti* 
mately  ranilting  from  their  use  should  follow;  hence,  if  it  can 
be  done  oonnstently  with  the  rules  of  law,  that  eonstruotion  will 
be  adopted  whii^  will  give  effect  to.  the  instrument,  and  to  each 
word  and  term  emplc^^,  rejecting  none  as  meaningles  or 
repugnant 

We  should,  perhaps,  first  notice  the  contention  of  counsel  for 
appellee  that,  l^  virtue  of  section  13  of  the  conveyance  act  (as 
there  is  here  no  express  lindtation  upon  the  estate  of  Mrs.  Lehn- 
dorf ,  and  as  no  one  can  have  heirs  while  living) ,  the  vrords  fol- 
lowing the  grant  to  her  should  be  rejected,  and  the  deed  read  as 
if  to  her  only.  This  arises  from  a  misapprehension  of  the 
statute.  The  evident  purpose  of  the  section  referred  to  waa  to 
change  ihe  rule  of  the  common  law,  whereby,  if  a  conveyance, 
etc.,  was  made  without  words  of  inheritance,  an  estate  for  the 
life  of  the  grantee  only  was  created.  The  section  is  as  follows : 
"Sec.  13.  Every  estate  in  lands  which  shall  be  granted,  eon- 
veyed,  or  devised,  although  o3ier  works  heretofore  necessary  to 
transfer  an  estate  of  inheritance  be  not  added,  shall  be  deemed  a 
fee-simple  estate  of  inheritance,  if  a  less  estate  be  not  limited  by 
express  words,  or  do  not  appear  to  have  been  granted,  conveyed, 
or  devised  by  construction  or  operation  of  law."  It  is  not  nec- 
eaury,  as  seems  to  be  supposed,  that,  to  create  a  less  estate  than 
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the  fee,  there  shoald  be  egress  words  of  limitation,  either 
under  the  statat«  or  at  oommon  lav.  It  is  BufScient  for  that 
purpose  if  it  appear  by  necessary  implication  that  a  less  estate 
was  granted. 

In  an  early  oeae  (Frogmorton  v.  Wharrey,  2  W.  BL  728), 
where  there  was  a  snrreuder  of  oopyholds  hy  B.,  who  was  seised 
in  fee,  to  M.,  his  then  intended  wife,  and  the  heirs  of  their 
two  bodies,  etc.,  'Wilmot,  C.  J.,  delivermg  the  opinion  of  the 
court  for  himself,  Bathnrst,  Gonld^  and  Blacksttme,  JJ.,  after 
holding  on  authority  of  Qossage  v.  Tayler,  Style,  325,  and 
Lane  t.  Fannell,  1  BoUe,  438,  that  the  children  thos  begotten 
took  as  porchaseiB,  and  not  as  b^rs,  says  the  only  difference  in 
the  cases  is  that  in  those  cases  "the  wife  had  an  express  estate 
for  life,  and  here  not  Bnt  npim  1^^  piinciple  the  cases  are 
just  alike.  An  estate  'to  A.  ajxA  the  heiiB  of  his  body,'  is  the 
same  as  an  estate  *to  A.  for  life,  remainder  to  tlie  heirs  of  his 
body.'  "  By  operation  of  law,  the  added  words  created,  in  the 
case  cited  in  M.  a  life-estate  only,  with  remainder  to  the  heirs  of 
herself  and  B.,  as  porchaseis.  So  the  grant  "to  A.  and  the 
heirs  of  his  body,"  by  operation  of  law,  creates  an  estate-tail 
in  A. ;  remainder  in  tail.  And  thia  has  been  the  oniform  Ixdding. 
The  sixth  section  of  the  ocniTeyance  act  provides  tliat  in  cases 
where,  by  the  oommon  law,  any  perstm  or  perstms  might,  after 
its  passage,  become  seised  in  fee-tail  of  any  lands,  eto.,  by 
virtne  of  any  gift^  devise,  grant,  or  conveyance  "hereafter  to 
be  made,"  or  by  any  other  means  whatsoever,  such  person  or 
persons,  instead  of  being  or  becoming  seised  thereof  in  fee-tail, 
shall  be  deemed  and  adjudged  to  be  and  become  seised  thereof 
for  bijB  natural  life  only,  and  the  remainder  eliaU  pass,  in  fee- 
simple  absolute,  to  the  person  or  persons  to  whom  tiie  estate- 
tail  would  <Hi  the  death  of  the  first  grantee  or  donee,  pass  ac- 
cording to  the  oonise  of  the  common  law,  by  virtue  of  such 
gift,  devise,  or  conveyance. 

It  is  apparent  if,  at  comtnon  law,  hy  vuiue  of  this  cotweyance, 
Mrs.  Lehndorf  would  take  an  estate-ta&,  whether  an  estate-tail 
general  or  an  estate-taU  special,  the  thirteenth  section  would  be 
inoperative,  and  by  virtue  of  section  6  she  wovld  become  seised 
of  an  estate  for  her  life,  with  remainder  in  fee  to  those  to  whom 
the  estate  is  immediately  Umited, 
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Estatu-tail  came  into  general  use  upon  ocmstniotion  bf  the 
courts  of  the  statute  de  donia  cotiditionalibus  (13  Edw.  I.  c.  1) ; 
and,  while  no  extended  dkcossiou  vill  be  neeeBsary,  an  examina- 
tion sufficient  to  determine  if  this  case  falls  witiiin  the  rales 
creating  an  estate-tail  will  be  proper.  To  create  an  estate  in 
fee-simple  at  common  law,  the  grant  must  be  to  the  grantee  and 
bis  heiiB,  without  Lmitation,  to  take  from  generation  to  genera- 
tion in  the  regular  oomse  of  descent,  A  tenant  in  fee-simple  is 
defined  hy  Blackstone  to  be  "he  that  hath  lauds,  tenements,  or 
hereditaments,  to  hold  to  him  and  his  heire  forerer,  generally, 
absolutely,  simply;  withont  mentioning  what  heirs,  bat  refer- 
ring that  to  his  own  pleasure,  or  tbe  disposition  of  the  law." 
2  Bl.  Comm.  104.  Estates  in  fee-tail  were  of  two  kinds: 
Estates-tail  general,  as  where  the  grant  was  to  cme,  and  the  heirs 
of  his  body  generally,  so  that  his  iasae  in  general,  by  each  and 
all  marriages,  are  capable  of  taking  per  forman  doni;  and  es- 
tates-tail special,  where  the  gift  or  grant  was  restricted  to 
certain  heirs,  or  class  of  heirs,  of  the  donee's  body.  2  BI. 
Comm.  113,  114;  4  K«it  Comm.  11;  1  Washb.  Real  Prop. 
*66.  In  a  grant  of  lands,  words  of  inheritance  were  neceasary 
at  common  law  to  the  creation  of  a  fee ;  but  in  the  creation  of  a 
fee-tail  estate  more  was  required.  There  must  also  be  words  of 
procreation,  indicating  the  body  oat  of  which  the  heirs  were  to 
issue,  or  by  whom  they  were  to  be  begotten.  The  ordinary 
formula  was  to  make  the  gift  or  grant  to  the  donee,  as  the 
grantee  was  caUed,  "and  the  heiis  of  his  body,"  or  "her  heirs 
upon  her  body  to  be  begotten,"  or  "upon  her  body  to  bo 
begotten  by  A."  But  there  was  no  special  efBciency  in  these 
partionlar  forms  of  words,  and  it  w&s  requisite  only  that,  in 
addition  to  limitation  to  "heirs,"  the  description  of  the  heira 
should  be  such  tiiat  it  should  appear  they  were  to  be  tbe  issue  of 
a  particular  person.  2  Bl.  Comm.  114;  1  Washb.  Real  Prop. 
*72;  2  Prest.  Est.  478,  and  caws  cited;  2  Jarm.  Wills,  325. 

The  necessary  words  of  inheritance  are  Tiat  here  wanting  to 
create  a  fee-gimple  or  a  fee-tail  at  common  lam.  The  grant  is  to 
Mrs.  Lekndorf  and  her  heirs,  and,  if  the  description  had  stopped 
here,  a  fee^mple  estate  would  at  common  law  have  passed  by 
the  deed.  The  grant  is  not,  however,  to  her  and  her  heirs 
timpliciter,  hut  to  her  and  her  heirs  by  a  particular  husband, 
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and  by  necessary  implication  excludes  the  construction  that  heirt 
generally  were  intended.  Seirs  generally  would  include,  not 
only  those  designated,  but  children  she  may  have,  or  have  had 
hy  any  other  husband,  as  weU  as  coUaterids.  Who,  UTider  the 
law,  could  be  her  heirs  by  her  present  husband  except  her  chU' 
dren  by  him  begottent  If  the  word  "begotten"  had  been  m- 
troduced  before  the  preposition  "by,"  so  that  it  would  have 
read  "her  heirs  begotten  by  her  present  husband,"  etc.,  it 
would  have  been  no  more  certain  that  the  issue  of  her  body  was 
intended.  If  it  be  conceded  that  the  equivalent  words,  v^ich 
by  necessary  implication  describe  and  designate  the  particular 
bo^  out  of  which  the  heirs  should  proceed,  would  suffice  to 
create  an  estate-tail  at  common  law,  which  seema  to  be  done  hy 
the  cases  and  text-writers,  then  the  conclusion  seems  irresistible 
that  such  an  estate  was  here  created.  "Her  heirs  by  her  pres- 
ent husband"  could  be  no  other  than  the  issue  of  her  body  by 
him  begotten;  no  other  person  or  class  of  persoTts  would  an- 
swer the  description,  and  they  would  and  do  fill  it  in  every  par- 
ticular. 

Thia  precise  point  was  ruled  in  Wright  t.  Vernon,  1  Drew. 
439,  where  it  is  said:  "The  effect,  therefore,  of  a  limitatum  'to 
the  right  heirs  of  Sir  Thomas  Sanwell  by  a  particular  wife  for- 
ever,' is  precisely  the  same  as  that  of  a  limitation  to  the  heirs  of 
his  body  by  that  particular  wife  forever.  The  words  'of  his 
boc^'  are  not  in  the  least  degree  necessary  to  this  oonstraction 
of  the  term  'heirs'  or  'right  heirs,'  because,  without  their  inser- 
tion, the  full  and  absolute  effect  of  them  is  involved  in  the 
description,  'his  right  heirs  by  Mary,  his  second  wife;'  which 
description  limits  the  meaning  of  the  term  'heits'  to  heirs 
special,  procreated  by  himself,  as  effectually  and  as  necessanly 
as  the  words  'of  his  body,'  oould  do  if  they  had  been  added." 
This  was  a  case,  it  is  true,  arising  upon  a  devise,  in  respect  of 
which  mnch  greater  latitude  of  construction  is  allowable  than  in 
the  construction  of  deeds ;  but  that  con^deration  can  in  no  way 
affect  the  weight  of  the  authority  upon  the  matter  being  eon- 
sidered. 

It  follows  that  Mrs.  Lehndorf  would,  at  common  law,  be 
seised,  by  virtne  of  this  conveyance,  of  an  estate-tail  special  in 
the  Unda  conveyed,  and  therefore,  under  the  statate,  woold  take 
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an  estate  for  her  life  only ;  and  that,  by  virtue  of  the  statnte 
cited,  the  remainder  Tested  in  fee  in  her  children  by  her  said 
husband  in  esse  at  the  time  of  making  the  deed,— subject,  poa- 
sibly,  however,  to  be  opened  to  let  in  after-bom  children  of  the 
same  class.  If  no  isaue  of  her  body  "by  her  present  husband" 
had  beea  then  living,  the  remainder  would  have  fallen  under 
Feame's  fourth  and  Blackstone's  first  definition  of  a  oontingent 
remainder;  i.  e.,  when  the  remainder  is  limited  "to  a  dubious 
and  uncertain  person."  But  here,  at  least  two  of  the  children 
who  would,  under  the  statute,  take  the  fee-simple  estate  upon 
the  termination  of  the  life-estate,  were  in  being  when  the  deed 
was  executed  and  delivered,  and  the  remainder  vested  immedi- 
ately in  them  in  fee,  subject  to  the  possible  contingency  of  be- 
ing divested  pro  tanto,  if  opened  to  let  in  after-bom  children 
answering  the  same  description.  The  person  to  whom  the  re- 
mainder is  limited  is  ascertained;  the  event  upon  which  it  is  to 
take  effect  is  certain  to  happen;  and,  although  it  may  be  de- 
feated by  the  death  of  such  person  before  the  determination  of 
the  particular  estate,  it  is  a  vested  remainder.  "It  is  the  un- 
certainty of  the  right  of  enjoyment  which  renders  a  remainder 
contingent;  not  the  uncertainty  of  its  actual  enjoyment."  Bl. 
Comm.  %  %,  169;  Feame  Rem.  149;  4  Kent  Comm.  203;  Haw- 
ley  v.  James,  5  Paige,  467 ;  Williamson  v.  Field,  2  Sandf .  Ch. 
533;  Moore  v.  Lyons,  15  Wend.  144. 

But  it  is  said  that  the  rule  in  Shelley's  Case  should  be  applied; 
but  it  will  be  seen  that  its  applieatitm  will  produce  the  same 
result.  Ttiat  rule,  as  formulated  by  Jarman  in  his  work  on 
Wills,  p.  331,  will  best  illustrate  the  position  here.  It  is:  "The 
rule  simply  is:  that  where  an  estate  of  freehold  is  limited  to 
a  person  and  the  same  instrament  contains  a  limitation,  either 
mediate  or  immediate,  to  his  heirs,  or  t^e  heirs  of  his  body, 
the  word  'heirs'  is  a  word  of  limitation,  t.  e.,  the  ancestor  takes 
the  whole  estate  comprised  in  this  term.  Thus,  if  the  limi- 
tation be  to  the  heirs  of  his  body,  he  takes  a  fee-tail;  iC  to 
his  heirs  general,  a  fee-simple."  The  rule  operates  upon  the 
words  of  inheritance  without  affecting  the  words  of  procreation ; 
so  that  if  in  any  case  the  words  "heirs  of  his  body"  or  other 
equivalent  sufficient  to  create  an  estate-tail,  are  used,  a  tee-tail 
Is  vested  in  the  first  taker,  and  not  the  fee-simple,  as  seems  to 
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be  supposed.  Therefore,  if  the  rale  be  applied,  Mrs.  Lehndorf 
wonld  at  common  law  be  seised  of  an  estate  in  fee-tail,  and 
brought  directly  withm  the  terms  of  section  6  of  the  conveyance 
act  before  eited.  When,  therefore,  Mrs.  Lehndorf,  joined  by 
her  husband,  mortgaged  the  land  to  Humphrey,  it  was  not  in 
her  power  to  incnmber  the  fee ;  and  that  estate  passed  to  and 
vested  in  her  two  children  then  living,  unincumbered  by  the  lien 
created  by  tJie  mortgage. 

But  it  is  said  this  mortgage  was  givoi  for  the  purchase  money 
of  the  land,  and  that  in  some  way,  not  clearly  defined  in  argu- 
ment, a  lieu  therefor  exists  upon  the  estate  conveyed.  If  it  is 
intended  thereby  to  insist  that  a  vendor's  lien  exiirts,  the  answer 
to  such  a  contention  wotdd  be  threefold.  A  vendor's  lien  upon 
real  estate  is  a  creation  of  the  courts  of  equity,  upon  the  eqnitsr 
ble  consideration  that  where  the  vendor  has  taken  no  secority  for 
the  purchase  money,  and  done  no  act  lowing  an  intention  to 
waive  the  lien,  it  is  presumed  that  it  was  not  the  intention  of  the 
parties  that  one  should  part  with  it,  and  the  other  acquire,  the 
title,  without  pajnnent  of  the  purchase  price  of  the  land.  It 
exista,  if  at  all,  independent  of  any  contract— is  personal  to 
the  vendor;  and  whenever,  from  the  circumstances,  the  court 
can  infer  that  he  did  not  rely  upcm  the  lien  at  the  time  of  the  sale, 
or  subsequently  abandoned  it  as  security,  it  will  be  held  to  he 
waived.  Pom.  Eq.  Jur. ;  Cowl  v.  Varnum,  37  111.  184;  Eioh- 
ards  V.  Learning,  27  111.  432.  Thus  taking  an  independent  secur- 
ity will  dischai^e  the  lien.    Conover  v.  Warren,  1  Oilman,  498. 

It  is  manifest  that  when  the  deed  and  mortgage  back  to  secure 
the  purchase  money  are  parts  of  a  single  transaction,  as  in  this 
case,  that  one  estate  may  be  conveyed  by  the  deed,  and  a  wholly 
different  interest  conveyed  by  the  mortgage;  as  if  the  fee  be 
granted  by  the  deed,  and  an  estate  for  life  or  for  years  mort- 
gaged. The  power  of  the  parties  to  so  contract  cannot  be 
questioned.  If  the  vendor  saw  proper  to  take  security  by  mort- 
gage upon  less  than  the  whole  land,  or  upon  less  than  the  estate 
conveyed,  for  the  unpaid  purchase  money,  there  is  no  reason 
why  it  would  not  be  a  valid  contract,  and  the  residue  of  the  land 
or  eetate  paaa  by  the  deed  unincumbered  by  any  lien  in  his  favor. 
But  the  bill  in  this  case  is  for  the  foreclosure  of  the  mortgage 
given  to  seeore  tJie  purchase  money,  and  proceeds  npoa,  the  the- 
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0T7  tbat  in  tcpnty  the  mortgage  attached  to  and  became  a  lien 
upon  the  fee,  which  is  alleged  to  be  in  Mrs.  Lebndorf,  and  is 
to  enforce  the  security  under  the  contract— a  theory  wholly 
inconsistent  with  the  preservation  of  the  vendor's  lien. 

Again,  as  before  said,  the  lien  created  by  implication  in  favor 
of  the  vendor  is  personal  to  him,  and  is  not  assignable  or  trans- 
ferable, ev«D  by  exprow  contract,  between  the  vendor  and  an 
assignee.  It  can  be  enforced  only  by  the  v^idor  himself. 
Bidtards  v.  Leaming,  mpra;  Keith  v.  Homer,  32  III.  524; 
McLanrie  v.  Thomas,  39  lU.  291;  Markoe  v.  Andras,  67  III. 
34;  Moshier  v.  Meek,  80  111.  79.  This  is  an  established  mie 
in  eqoily,  and  is  an  insuperable  obstacle  to  the  enforcement  of  a 
vendor's  lien  by  appellee.  Such  liens  are  secret;  often  pro- 
dnctive  of  gross  injnstice  to  others  dealing  in  respect  of  tiie 
property  to  which  they  attach;  and  ooorts  of  eqmty  will  not 
extend  them  beyond  the  requirements  of  the  settled  principles 
of  eqnity. 

But  it  is  said  that,  the  deed  and  mortgage  being  part  of  the 
same  transaction,  the  title  would  not  vest  as  against  the  pnrchase 
money ;  and  the  principle  ao  often  announced  by  this  and  other 
courts,  that  in  such  case,  there  is  no  interregnum  between  tiie 
effective  operation  of  the  deed  and  mortgage  in  which  judgment 
liens  and  the  like  can  attach  as  against  the  mortgage  aecurity,  is 
sought  to  be  invoked.  The  doctrine  can  have  no  application  to 
the  facts  of  this  case.  It  is  tm^  as  so  often  held,  that  in  the 
oase  stated,  the  makiog  and  delivery  of  the  deed  and  mortgage, 
being  simultaneous  and  part  of  one  transaction,  are  to  be  con- 
strued as  one  act;  eo  imtante  npou  the  delivery  of  the  deed  the 
mortgage  becomes  effective,  and  the  title  passes  to  the  mortgagor, 
snbject  to  the  lien  of  the  mortgage.  The  mortgage  attaches  tf 
the  title  conveyed  in  its  transmission  from  the  vendor  to  the  ven* 
dee,  and  obviously,  is  effective  in  arresting  the  passage  of  th< 
title  so  far  only  as  it  reconveys  the  estate  to  the  original  vendor. 
Therefore,  if,  by  deed,  a  life  estate  is  conveyed  to  one,  and  tJie  fee 
to  another,  and,  as  part  of  the  same  transaction,  the  life-estate  is 
mortgaged  by  the  grantee  thereof  to  the  grantor,  the  mortgage 
would  attach  to  the  life-estate,  and  the  life-tenant  would  take 
subject  to  the  lien,  and  the  fee  would  pass  unaffected  by  the 
mortgage. 
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It  is  abo  innsted  that  the  ehildrea  of  Mra.  Lehndorf  are  mere 
volouteers,  who  paid  nothing,  and  therefore,  in  equity,  their 
interest  sboold  be  subject  to  the  payment  of  this  purchase  money. 
We  know  of  no  recognized  principle  of  equity  by  which  the  case 
oan  be  affeeted  t^  that  eonraderation.  If  it  be  conceded  they 
paid  nothing,  it  ia  apparent  defendant  in  error  has  no  soeh  equity 
as  should  prevail  against  their  title.  It  is  not  enough  that  th^ 
are  not  porehasers  for  value;  the  party  questioning  their  title 
must  show  himself  legally  or  equitably  entitled  to  the  relief. 
When  defendant  in  error  porchaaed  the  notes  of  Humphrey  he 
had  notice  by  the  record  of  the  state  of  the  title;  and  that  the 
mortgagor,  in  the  mortgage  given  to  secure  them,  had  a  lif e  ea- 
tate  only  in  the  landa  mortgaged  He  must  be  presumed  to  have 
known  that  the  mortgage  conveyed,  subject  to  the  condition  of 
defeasance,  the  life-estate  of  Mrs.  Lehndorf  only ;  and  alao  that 
the  assignment  of  the  notes,  or  of  the  notes  and  mortgage,  could 
not  transfer  to  him  any  equitable  lien  Humphrey  might  have  had 
upon  the  fee  in  the  land  for  the  unpaid  purchase  money.  Two 
thousand  dollars  of  the  consideration  was  paid  at  the  esecnti(«i 
and  delivery  of  the  deed,  but  by  whom  does  not  appear.  If  the 
children  paid  nothing,  it  was  neither  unlawful  nor  immoral  for 
the  parents,  or  either  of  tiem,  to  provide  for  ti»e  future  welfare 
of  their  ofGapring  by  purchasing  this  land,  and  having  the  fee 
deeded  to  them,  if  done  without  fraud  as  to  existing  creditors, 
and  with  the  knowledge  and  consent  of  their  grantor.  No  fraud 
is  alleged  or  shown,  nor  is  it  shown  that  the  mortgage  upon  the 
life-estate  of  Mis.  Lehndorf  was  or  is  inadequate  security  for 
the  money  remaining  unp^d  to  the  defendant  in  error ;  but,  if  it 
was,  it  could  make  no  difference.  As  we  have  seen,  it  is  not  pur- 
chase money  in  his  hands,  in  any  sense  in  which  a  lien  can  be  en- 
forced in  equity  otherwise  than  by  a  foreclosure  of  the  mortgage 
upon  the  estate  and  interest  of  which  Mrs.  Lehndorf  was 
seised ;  that  is,  her  life-estate  in  these  lands. 

It  appears  by  the  bill  that  the  deed  was  made  to  Mrs.  Lehndorf, 
and  her  heirs  by  her  present  bubsand,  etc.,  at  her  request.  The 
grantor  had  full  knowledge  of  the  grant,  and  took  bach  a  mort- 
gage to  .<ieciire  the  unpaid  purchase  money,  executed  by  Mrs. 
Lehndorf  and  her  husband  only.  Defendant  in  error  purchased 
the  notes  with  notice  of  the  facts,  as  disclosed  by  the  record,  and. 
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if  he  miBt  lose  because  of  the  ituideqaacjr  of  his  seeoritr,  he  cut 
not  complain. 

The  decree  of  the  cinmit  oonrt  will  be  rereised,  and  the  eanse 
remanded  for  further  proceedings  not  inconsistent  Tith  this 
<^ini<Bi.    BsTBB&m  and  bbuands). 
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OF  A  FEE  SIMPLE  ESTATE  AND  THE  RULE  IN  SHELLETS  CASE.* 

Meaning  of  an  Eitate  in  Pee  Smple — How  Created.''* 

JACKSON  T.  VAN  ZANDT. 

13  Johnson,  169.     1815. 

Thompson,  C.  J.,  ddivered  the  opimon  of  the  Coort  (Spenobb, 
J.,  disBentij]^).  The  groonds  upoo  -which  the  plaintiff's  ooonsel 
rested  their  argoment,  to  ahow  that  the  Act  of  1782  did  not  reach 
their  case,  were, 

1st.     That  ^e  Act  did  not  operate  proBpeetive^. 

2d.  That  it  did  not  give  to  the  tenaat  in  tail,  a  fee  simple 
absolute,  but  only  operated  as  a  repeal  to  the  statate  de  donit, 
leavii^  the  estate  a  coDditicotal  fee,  as  at  (xhdhkhi  law. 

With  respect  to  the  first  objection :  it  is  tme,  that  tlie  Act  is 
not  drawn  with  i^ill  and  aocTirac7;  oaA,  according  to  striet  gram- 
matical constmction,  may  be  liable  to  the  criticism  made  b;  the 
plaintiff's  ooonsel.  But  the  sense  and  meaning  of  tiie  Act,  and 
the  intention  of  the  Le^slatnre,  cannot  be  mistaken.  It  is  a  well- 
establiidied  principle  in  the  exposition  of  statutes  fliat  evei7  part 
is  to  be  considered,  and  the  intention  of  the  Ijegialatare  to  be  ex- 
tracted from  the  whole;  and  vhea  great  inoraiTenienoe  will  re- 
salt  from  a  particnlar  otmstmction,  that  oonstmction  is  to  be 
avoided,  nnless  the  meaning  of  the  Legislature  be  plain:  2 
Cranch,  386. 

It  is  a  first  principle  in  legislation,  that  all  laws  are  to  operate 
prospectively.  And  it  appears  to  me  that  it  would  be  doii^  great 
violence  to  t^e  intention  of  the  Legislatnre,  to  limit  tliis  Act  to 
estates  tail  then  existing.  This  would  be  comparatively  doing 

•Bee  Sees.  1446-1468,  Vol.  10,  CydopedU  Of  Law. 
**8ee  Bee;  1446  et  aeq.,  V<d.  10,  Gjrdope^  ol  Law. 
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Dothiog.  It  would  be  obvioiBly  against  the  general  scope  and 
object  of  the  statute,  which  waa  to  abolish  entails.  It  ia  a  settled 
rule  of  construction,  that  when  the  words  of  a  statute  are  obscure 
or  doubtful,  the  intention  of  the  Ijegialature  is  to  be  resorted  to 
in  order  to  find  out  the  meaning  of  the  words.  This  intention  is 
sometimes  to  be  collected  from  the  cause  or  necessity  of  making 
the  statute.  And  whenever  the  intention  can  be  discovered,  it 
ought  to  be  followed,  with  reason  and  discretion,  in  the  constme- 
tion  although  it  seems  contrary  to  the  letter  of  the  statute :  6 
Bac.  Ab.  384.  If  this  be  a  sound  role  of  interpretation,  and  of 
which  there  can  be  no  doubt,  it  must  apply  with  great  force  to 
the  case  before  us.  And,  indeed,  the  intention  of  the  Legislature 
is  so  obvious,  that  it  was  not  pretended  to  be  denied  by  the  plun- 
tiff's  counsel  in  the  ai^ument.  The  Act  of  1787,  by  which  the 
premises  in  question  are  given  to  Bichard  Penn  Hicha,  is  a 
strong  legislative  construction  of  the  Act  of  17S2.  For  it  was 
obviously  made  for  the  express  purpose  of  carrying  into  effect 
the  will  of  Thomas  Hicks,  according  to  the  intention  of  the 
testaitor.  It  alleges,  by  way  of  recital,  that,  were  it  not  for  the 
late  Acta  abolishing  entails,  Richard  Penn  Hicks  wonld  have 
become  seized  in  fee  tail  gmeral  of  the  premises  in  qaestion.  But 
by  such  law  the  estate  in  fee  tail  general,  devised  to  Mary  Hicks 
was  converted  into  a  fee  simple,  and  she,  having  been  bom  out  of 
lawful  wedlock,  could  have  no  heirs,  by  means  whereof  the  lands 
escheated  to  the  people.  It  is  no  answer  to  this  argoment  that 
this  is  a  private  Act,  and  the  sn^estion  made  by  the  party.  This 
is  true  where  the  suggestions  are  matters  of  fact,  but  that  is  not 
the  case  here.  There  was  an  alleged  construction  of  a  public  Act, 
and  which  t^e  Legislature  were  bound  to  look  to  and  adopt  or 
reject,  as,  in  their  judgment,  the  Act  would  warrant.  And  if  the 
Act  of  1782  did  not  extend  to  this  case,  most  certainly  the  Act 
of  1787  onght  not  to  have  been  passed.  In  my  opinion,  therefore, 
the  Act  of  1782  must  have  a  prospective  operation,  and  apply  to 
the  vriU  in  question. 

Nor  is  the  other  ground  of  argument,  in  my  judgment,  better 
founded.  This  seems  to  have  been  si^gested  by  the  difference  in 
the  phraseology  between  the  Acts  of  1782  and  1786.  By  the 
former,  the  estate  in  fee  tail  is  converted  into  a  fee  simpLe,  and 
by  ^e  latter  into  a  fee  tim^  absolute.    This  difference,  how- 
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ever,  does  not  extend  throti^hoat  tlie  Act,  for,  in  the  second  sec- 
tion of  the  Aet  of  1786,  the  term  fee  stniple  is  used  in  the  same 
sense  with  fee  simple  abeolute  in  the  Gist  section.  But  if  it  were 
not  so,  it  would  make  no  difference  in  the  constmction  of  the  two 
stAtntes.  The  terms  fee  rimple  and  fee  simple  absolute  have  one 
and  the  mm^  meaning,  Littleton  {sect.  1.)  says,  a  tenant  in  fee 
nmj}I«  if  he  who  hatk  lands  or  tenementa  to  hold  to  him  and  his 
heirs  forever;  and  it  is  caJied  fee  simjde,  or  feodum  simj^x,  ie- 
eause  it  signifiea  a  lavofvl  and  pure  inhertiance.  Coke,  in  his 
Commentary,  adopts  the  same  definition,  a?\d  says,  that  simple 
is  tdded  to  fee  for  the  purpose  of  showing  that  it  is 
descendable  to  the  heirs  generally,  xoiihout  restraint  to  the 
heirs  of  the  body,  or  the  Uke.  And  he  uses  the  terms,  simple 
and  ab$<^te,  as  synonymous,  when  subjoined  to  fee.  Thus,  says 
he,  the  more  apt  division  of  a  fee  is  into  fee  simple  or  absolute, 
conditional,  and  qualified  or  base.  For  the  word  simple  properly 
flzdndeth  both  conditions  and  limitations  that  defeat  or  abridge 
the  fee.  It  would  be  a  very  strained  constmction  of  the  Act  of 
1782,  to  aaj  it  only  otmverted  fee  tails  into  conditional  fees,  as  at 
common  law.  The  result  of  the  opinion  of  the  Court  aooordin^y 
is,  that  the  Act  of  1782  operated  prospectively,  and  of  course  ex- 
toided  to  the  will  of  ThcHoas  Hicks ;  that  the  fee  tail  general,  de- 
vised to  his  sister,  Mary  Hicks,  was  by  the  statute  converted 
into  an  estate  in  fee  simple.  And  if  so,  it  is  not  denied  but  that 
the  defendant  has  shown  a  good  title  to  the  premises  in  question, 
and  is  entitled  to  judgment. 

JUDSIUNT  PCn  THE  DEFENDANT. 


BUFFUM  V.  HUTCHINSON. 

1  AUen,  58.    1861. 

MiBBioK,  J.  This  is  a  real  action  to  recover  possession  of  the 
traet  of  land  described  in  the  writ,  being  part  of  lot  No.  6  in  the 
third  range  which  was  laid  out  and  assigned  by  the  town  of  Lynn 
to  Matthew  Estes  in  1706.  The  demandants  derive  their  title  by  a 
regular  series  of  ocmveyances  from  said  Matthew  Estes ;  dedncing 
tbnr  ti.tle,  among  other  conveyances,  from  deeds  fnnn  the  heizs 
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of  John  Ireson  and  from  Amos  Dorman.  Their  title  in  thia  man* 
ner  being  shown  to  be  complete,  they  are  entitled  to  recover  on- 
less  the  objections  relied  upon  b;  the  tenants  are  sufficient  to  pre- 
vent it. 

It  is  Srat  objected  that  the  demandants  are  estopped  from  set- 
ting up  their  title  under  the  conveyance  from  the  heirs  of  John 
Ireson,  by  reason  of  the  covenants  contained  in  a  certain  deed 
of  partition  made  and  executed  by  them  and  certain  other  per- 
sons, proprietors  of  certain  parts  of  the  tract  of  land  known  as 
the  "Bocks  Pasture."  This  deed  bears  date  and  was  executed 
on  the  22d  day  of  Nevember,  A.  D.  1813.  By  the  terms  of  it, 
six  acres  and  eighty  poles  in  the  sixth  lot  in  the  third  range, 
on  the  eastern  side  of  the  said  lot,  were  set  off  and  assigned  to 
Jacob  Ingalls.  By  the  same  deed,  eight  acres  and  one  hun- 
dred poles  were  alao  set  off  and  assigned  to  the  heirs  of  John 
Ireeon.  Both  of  the  lots  thus  assigned  and  set  off  to  Jacob 
Ingalls  and  the  heirs  of  John  Ireson  include  tiie  demanded 
premises.  And  the  several  proprietors,  parties  to  the  said  deed, 
"do  for  themselves,  their  heirs,  executors,  and  administrators 
oovenant  and  grant  to  each  other  that  he  or  they  shall  thence- 
forward peaceably  and  quietly  have,  hold,  possess,  and  enjoy  the 
same"  lots  set  off  and  assigned  to  them  severally  in  and  by  said 
deed,  "free  from  all  right  and  claim  whatsoever  of  them  or 
either  of  them,  or  any  person  claiming  from  or  under  them,  for- 
ever." The  tenants  insist  that  as  the  six  acres  sjid  eighty  poles 
set  off  and  assigned  to  Jacob  Ingalls  include  the  demanded 
premises,  the  demandants  are  estopped,  by  the  covenants  of  the 
heirs  of  John  Ireson,  from  claiming  the  same  under  deeds  from 
them.  But  whatever  may  have  been  the  right  of  Jacob  Ingalls, 
derived  under  the  deed  of  partition,  the  tenants  do  not  show 
that  they  are  entitled  to  the  rights  thereby  acquired  by  him. 
The  tenants  are  the  heirs-at-law  of  Jesse  Hutchinson,  Jr.,  to 
whom  the  demanded  premises  were  conveyed  by  the  warranty 
deed  of  Sidney  Ingalls.  But  it  does  not  appear,  nor  ig  there 
anything  in  the  facts  reported  to  show,  that  there  was  any  con- 
nection between  him  and  Jacob  Ingalls,  or  that  t^e  title  of  the 
latter,  whatever  it  was,  ever  oame  to  him.  On  the  contrary,  the 
danandants  hold  under  deeds  from  the  heiis  of  John  Irestm,  to 
whom  the  same  demanded  premises  were,  by  the  deed  of  parti- 


DigizedbyGoOglC 


60  HSANING  OF  AN  BI8TATB  IN  FSIl  BIHFLBL 

tioD,  in  direct  and  explicit  teroui  aaagned  and  set  off.  As 
ag&inst  all  peratma,  therefore,  except  Jacob  Isgalls,  tli^  had  a 
ele&r  and  complete  title ;  and  as  Sidney  Ingalls  tbawa  none  de- 
rived from  Jacob  Ingalla,  neither  he,  nor  the  tenants  cltuming 
under  him,  can  insist  upon  an  estoppel  hj  force  of  the  cove- 
nants in  the  deed  of  partition. 

But  the  demandants,  in  tracing  their  title  from  Matthew  Estea, 
hold  under  a  deed  from  Amos  Dorman,  as  one  of  the  interme- 
diate conveyances.  And  the  tmanta  claim  that  they  derive  title 
from  the  deed  of  Dorman  dated  January  i,  1847,  vritten  on  the 
back  of  a  deed  of  Sidney  Ingalls  to  Jeaae  Hutchinson,  Jr.,  of 
the  same  date.  It  does  not  appear  from  the  facts  reported 
whether  Hub  deed  of  Dorman  was  made  before  or  after  the  ocm.- 
veyance  by  him  of  the  demanded  premises  under  whidi  the 
demandants  derive  ttieir  tiUe;  if  it  was  afterward,  it  is  very 
dear  that  Hutchinson  could  take  nothing  by  it  But  wketker 
it  was  before  or  dfterward  is  immatervA  to  the  present  issue; 
hecauae  the  deed  which  names  no  grantee,  but  which  being  writ- 
ten on  the  back  of  the  deed  to  Jesse  Hutchinson,  Jr.,  it  is  con- 
tended must  be  construed  to  be  a  conveyance  to  him,  contains 
no  words  of  limitation,  and  therefore  conveyed  only  a  Ufe-estate. 
The  word  "heirs"  is  essential  in  a  deed  of  conveyance  to  create 
an  estate  in  fee;  and  if  a  man  purchase  lands  to  himself  forever, 
Or  to  him  and  his  assigns  forever,  he  takes  only  an  estate  for 
life:  Kent  Com.  6.  The  grantee,  Jesse  Butchinson,  Jr.,  fcov- 
ing  deceased,  the  life-estate  which  he  acquired  by  the  deed  of 
Dorman,  if  in  fact  he  took  anything  by  it,  is  at  an  end;  and 
the  tenoTtts  therefore  cannot  avaH  themselves  of  the  estate  thus 
conveyed. 

The  tenants,  however,  further  rely  upon  a  deed  of  Dorman 
to  Alboume  Oliver,  conveying  a  certain  undivided  part  of  the 
land  in  "Bocks  Pasture,"  in  which  he  excepts,  among  other 
lots,  "about  two-thirds  of  the  sixth  lot  in  the  third  range  of 
said  'Bocls  Pasture,'  sold  to  Jesse  Hutchinson."  This  excep- 
tion has  some  tendency  to  show  that  he  had  made  B  convey- 
ance of  some  estate  to  Hutchinson;  but  as  the  only  conv«y- 
ance  of  that  kind  shown  to  have  been  made  by  him  is  by  deed, 
and  written  on  the  h&ck  of  the  deed  of  Sidney  Ingalls,  and  as 
that  was  the  conveyance  only  of  a  life-estate,  which  has  been 
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terminated  by  the  Aetttb.  of  tbe  graotee,  the  tenants  obviously 
ean  derive  no  advantage  from  it. 

It  follows  from  these  consideratioDS  that  the  exceptKnu  to 
tbe  rulings  of  the  presiding  Judge  cannot  be  sostained,  and  that 
the  verdict  for  the  dranaodants  is  to  stand,  and  judgment  is  to 
be  entered  apon  it. 

EzOEPnONS  OVBBSnLED. 


CAMPBELL  V.  CARSON. 

12  S.  (6  B.  54.    1825. 

DcNCAN,  J.  The  will  of  Qeorge  McDowell  ^ves  rise  to  this 
controversy.  The  question  raised  by  it  is :  "Whether  the  testa- 
tor devised  to  his  wife  Frances,  his  lands  in  Westmoreland 
County,  in  fee,  or  she  only  took  a  life  estate  t  The  devise  is 
as  follows:  "As  touching  such  worldly  estate  wherewith  it 
hath  pleased  God  to  bless  me  in  this  life,  I  give  and  dispose 
of  the  same  in  the  following  manner  and  form:  First,  I  give 
and  bequeath  to  Frances  McDowell,  my  dearly  beloved  wife, 
whom  I  likewise  make  my  sole  executrix  of  this,  my  last  will 
and  testament,  all  and  singular  my  lands,  meesuages,  and  tene- 
ments in  Westmoreland  County,  to  be  by  her  freely  possessed 
and  enjoyed."  He  Qiea  bequeatiis  to  her  certain  specifio 
legacies,  and  then  proceeds:  "I  also  bequeath  to  my  niece, 
Martha  Glyn,  a  certain  tract  or  piece  of  land,  situate  in  West- 
moreland County  aforesaid,  containing  one  hundred  acres 
lying  on  the  east  side  of  tiis  spring  on  the  said  land."  The 
testator  died  without  issue.  Tbe  lands  in  Westmoreland  County 
were  held  by  settlement  right.  The  testator  had  been  driven 
from  them  by  the  Indians  some  years  before  he  made  his  will, 
and  the  settlers  bad  not  returned.  If  one  traveled  out  of  the  four 
comers  of  the  will,  in  search  of  the  intention  of  the  testator,  it 
would  be  inconceivable  that  he  could  intend  a  life  estate  in  a 
small  improvement,  without  other  than  cabin  buildings,  deserted 
for  years,  and  the  cleared  land  again  grown  up,  on  which  no 
pnrchase-nwney  had  been  paid^  and  depending  on  the  wiU  of  the 
Legislature,  which  migl^  by  not  extending  the  time  of  payment, 
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cast  tlie  whole  burden  of  it  on  the  tenant  for  life,  or  make  Toid 
the  inceptlTe  ri^t.  But  the  ease  does  not  require  us  to  make  a 
distinotion  between  such  an  inceptive  title  and  one  eonstmunated 
by  patent.  In  every  esse,  where  a  testator  devises  his  land  with- 
out more,  his  prima  facie  intention  is  to  give  the  whole  interest. 
Judge*  have  found  themsetves  eonstraiued,  however,  to  decide 
that  the  words,  I  devise  my  plantation,  my  farm,  my  house,  my 
land,  carry  only  an  estate  for  life:  3  Craneh,  137.  But  where  it 
appean  from  tiie  whole  will  taken  together,  that  the  testator  in- 
tended a  fee,  if  there  are  any  words  equivalent  to  perpetuity,  it 
will  be  hdd  a  fee,  and  the  oonstant  struggle  of  the  Courts  has 
been  to  seize  hold  of  any  word  or  any  provision  to  effectoate  the 
intention.  Where  anything  is  directed  to  be  done,  or  any  in- 
tention of  the  testator  to  be  accomplished,  where  the  words  of  the 
devise  give  only  an  estate  for  life,  and  where  such  estate  would 
be  insufficient  to  answer  the  end  a  fee  passes.  The  implication 
most  be  necessary  or  manifest,  and  not  dubious  or  merely  prob- 
able. "Where,  from  the  whole  context  of  the  will,  it  appears  the 
testator  intended  a  fee,  and  the  conscience  of  a  Judge  so  informs 
him,  it  is  bis  duty  to  construe  it  a  fee.  I  do  not  mean  by  this 
that  the  words  land,  plantation,  farm,  house,  ex  vi  termini  will 
do;  but  any  words  in  the  will  showii^  the  testator  did  intend 
a  larger  estate  than  for  life,  or  such  larger  estate  is  necessary 
to  answer  bis  dMlared  purpose,  to  accomplish  his  views.  Every 
case  of  this  sort  depends  on  its  own  particular  circumstances, 
and  is  individual.  In  construing  a  wHl,  thmigh  a  fee  ia  not 
given  by  the  devising  clause,  yet,  if  there  is  anything  on  the 
face  of  the  wili  to  indicate  an  intention  to  give  a  fee,  any  words 
equivalent  to  words  of  perpetuity,  anything  in  the  four  comers 
of  the  win  from  which  a  fair  and  demonstrdbts  inference  can  be 
draion  of  an  intention  to  give  a  fee,  to  the  disherison  of  the  heir,  a 
fee  wiU  pass.  Eqwivalent  words  do  not  depend  on  their  techni- 
cality, but  on  their  reasonable  construction,  their  plain,  natural 
meaning.  I  will  instance  some  cases  in  which  the  words  have 
been  construed  as  tantamount:  I  devise  all  I  shall  die  poaseased 
of ;  I  devise  my  part ;  my  share ;  my  interest.  So,  a  devise  of  land 
wholly  to  A :  all  my  worldly  substance,  or  effects,  real  and  per- 
sonal :  all  my  landed  property.  It  is  always  a  question  of  con- 
stmotlon.    If  the  words  denote  only  a  description  of  the  spe<Bfie 


DigizedbyGoOglC 


CAMPBBLL  V.  OASSON.  68 

lands  devised,  and  if  no  words  of  limitstioD  are  added,  the  de- 
visee htm  only  an  estate  for  life.  But  if  they  denote  the  qwmttmt 
of  interest  or  property  the  testator  had  in  the  lands  devised,  the 
whole  extent  of  his  interest  passes  to  the  devisee.  These  very 
words— "to  he  by  her  fresly  possessed  and  enjoyed,"  have  re- 
ceived a  judicial  construction;  for  in  Mudge's  Leasee  v.  BUght, 
Covrp,  352,  a  demse  thus,  "As  touching  my  worldly  estate,  I 
devise  the  aome  as  follows:  to  my  two  sons,  T.  M.  and  R.  M. 
whom  I  make  amd  ordain  my  sole  executors,  I  give  aU  ray  lands 
and  ienemtnta  freely  to  be  enjoyed  and  possessed  alike,"  passed 
a  tenancy  in  common,  in  fee,  to  T.  M.  and  B-  M.  The  free  en- 
joyment must,  as  Lord  Mansfield  says,  mean  free  from  all  limit- 
ations; that  is,  the  absolute  property.  Subsequent  cases  in  Eng- 
land may  have  put  a  different  construction  on  the  words,  "freely 
to  be  enjoyed;"  as  free  from  impeachment  of  toaste,  free  from  in- 
cumbrances; but  I  am  very  free  to  declare  that  Lord  Mansfield's 
construction  is  the  most  natural  and  reasonable,  and  that  the 
other  is  but  a  remote  probability;  a  possibility  that  the  testator 
might  so  have  intended  them;  but  in  my  consideration  they  mean, 
the  free  enjoyment  for  all  purposes  against  the  heir.  This  is  the 
fair  meaning,  the  natural,  common-sense  construction;  the  other 
is  a  forced  construction,  straining  the  words  against  their  corn^ 
mon  use  and  understanding;  not  to  effectuate,  but  to  defeat  the 
testator's  intention.  They  have  been  construed  by  this  Court  ac- 
cording to  thew  usual  acceptation,  and  the  UTiderstanding  of  aU 
mankind.  In  Willis  v.  Biieher,  2  Binn.  464,  the  Chief  Justice 
pats  this  eonstmction  on  them ;  and  again,  words  not  so  strong 
— "I  give  my  plantation  to  my  son  John,  for  him  to  improve  and 
^oy  the  same,"  were  held  to  pass  a  fee  in  Hoge  v.  Hoge,  1  Serg. 
&  Bawle,  144.  I  have  no  disposition  to  recede  from  the  liberal 
cast  of  cases  which  effectuate  the  intention  of  the  testator;  far 
from  it;  without  a  disposition  to  overturn  any  settled 
principle  on  the  oonstmction  of  limi'tstions  in  wills,  I  feel  a 
strong  inclination  to  constrae  them  by  a  rule  of  common  sense, 
which  is  as  strong  as  any  case  can  be.  To  ^ve  to  words  their 
natorsl  sense,  unless  some  obvious  inconvenience  or  inoongraity 
^rould  result  from  such  oonstmction,  is  the  cardinal  rule  in  the 
constniction  of  wills.  In  addition  to  the  words— "  freely  to  be 
enjoyed, ' '  which  I  consider  words  of  perpetuity,  it  the  prefatory 
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elaow  dedarii^  th«  teststw's  intentioD  to  devise  hia  wh<^  world- 
ly estate  is  tAken  in  oonneetion  witti  the  devising  clame,  which 
is  always  done  where  there  is  &  clear  intention  for  the  purpose  of 
ezplainii^  or  enlat^png  the  estate,  here  there  is  snch  an  evident 
intention  without  anything  to  disconnect,  without  any  interpos- 
ing clause,  that  I  must  lay  hold  of  it  to  effectuate  the  clear  inten- 
tion of  the  testator  to  give  his  wife  a  fee  simple.  On  this  bmneh 
of  the  case,  Winchester's  Lessee  t.  Tilghman,  decided  by  the  Pro- 
viiLcial  Court  of  Maryland,  and  affirmed  in  the  Court  of  Appeals, 
1  Harris  &  McHenry,  452,  in  which  it  was  held,  that  "as  to  the 
worldly  estate  it  has  pleased  God  to  bless  ine  withal,"  and  after 
several  intervening  devises, ' '  I  give  unto  my  dau^ter  Eliza  three 
hundred  acres  of  land,  lying  in  Kent  and  Queen  Anne's  Coun- 
ties, called  Pharsalia,"  pasKd  a  fee,  is  very  applicable.  The  con- 
clusion of  law  is  not,  where  there  is  a  devise  of  land,  a  plantation, 
a  house,  without  more,  that  because  a  fee  was  intended,  therefore 
a  fee  is  devised;  but  it  is  quite  certain  that  if  the  intention  to 
devise  a  fee  is  evident  and  manifest  from  the  general  scope  of 
the  will,  taking  into  view  all  tiie  circumstances  and  clauses  in  the 
whole  wHl,  and  uniting  them  together,  it  will  be  construed  a  fee, 
and  it  is  not  material  what  words  are  used,  whether  technical  or 
not,  the  meaning  and  intention  being  thus  collected  from  the 
words  or  by  necessary  implication. 

JUDOMBNT    AFFmUXD. 


NORTH  V.  PHILBKOOK. 
34  Me.  533.    1853. 

Bice,  J.  This  is  a  petition  for  partiticm.  The  rights  of  the 
petitioner  depend  upon  the  provisions  of  a  deed  from  Jos^h 
North  and  Hannah  North  to  Henry  W.  Puller,  dated  January 
7,  1814,  and  a  deed  from  Gershom  North  to  James  P.  Fhilbrootc 
dated  November  17,  1846. 

The  original  estate  was  in  Joseph  North  and  Hannah  North, 
his  wife,  in  right  of  the  wife.  Qershom  North  was  a  son  of  Joseph 
and  Hannah,  who  also  had  other  children  and  heirs,  and  the 
petitioner  is  a  daughter  of  Geishom. 
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TTATirmTi  NorOi,  OIK  of  the  grantioiB  to  Fnller,  died  in  Feb- 
ruary, 1819,  and  Joseph  North,  the  other  grantor  to  Fuller,  died 
April  17,  1825.  Ann  North,  wife  of  Gerahom,  deeeased  before 
her  hasban^  but  after  the  decease  of  both  Hannah  and  Joseph. 
Subseqnent  to  the  death  of  Ann,  Gershom  married  again,  and 
died  Mareh  4,  1849,  leaving  the  petitioner,  a  minor  daughter  hy 
his  second  vif  e,  his  only  heir. 

The  deed  of  tnut  from  Joseph  and  Hannah  North  to  FuUer 
contain  no  words  of  inheritance.  The  first  point  raised  at  the 
argument  was  at  to  the  character  of  the  estate  which  passed  to 
the  trustee  iy  that  deed.  Th^  petitioner  contended  that  it  was  an 
estate  of  inheritance,  because  nothing  short  of  such  an  estate 
would  enable  the  grantee  in  that  deed  to  perform  the  trusts  pro- 
vided in  the  deed,  and  carry  out  the  manifest  intention  of  the 
grantors. 

As  a  general  rule,  such  a  quantity  of  estate  wUl  be  hdd  to 
be  vested  in  trustees  as  is  required  for  the  performance  of  the 
trust;  and  therefore  if  land  be  given  to  a  man,  without  the  word 
hmrs,  and  a  trust  be  lUsdosed  which  can  be  satisfied  in  no  other 
way  but  by  the  trtutee's  taking  an  inheritance,  it  hat  been  held 
that  a  fee  passes;  so  where  there  is  a  trust  for  sale,  that  is  a  pur~ 
pose  which  it  is  impossible  to  serve  unless  the  trustee  have  an  in- 
heritance, "for  if  they  are  to  sell  a  fee,  they  must  have  a  fee:" 
Crabb  on  Beal  Property,  §  1831,  p.  594.  So  a  trust  to  sell,  even 
on  a  contingency,  confers  a  fee  simple  as  indispensable  to  the  ex- 
ecution of  the  trust:  Lewin  on  Trust  and  Trustees,  235. 

Trustees  most  in  all  oases  be  presumed  to  take  an  estate  oom- 
mensurate  with  the  charges  imposed  on  them :  7  East,  99.  There- 
fore, where  lands  are  devised  for  a  particular  purpose,  without 
words  of  inheritance,  and  the  death  of  the  devisee  may  defeat 
the  object  of  the  devise,  he  will  take  a  fee.  This  doctrine  is  fre- 
quently applied  to  trusts  created  to  support  estates  of  inherit- 
ance :  8  Yin.  Abr.  262,  pi.  IS. 

"When  lands  are  granted  to  a  trustee  without  words  of  perpe- 
tuity, he  wiU  by  implication  of  law  take  a  fee,  if  such  estate  bo 
necessary  to  fulfill  the  objects  of  the  trust :  Welch  V.  Allen,  21 
Wend.  147. 

The  grant  to  Fuller  not  only  authorized  him  to  go  into  the  im- 
mediate possession  of  a  portion  of  the  estate,  but  also,  to  "s^ 
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BO  moeh  of  the  above-granted  premisea  and  execate  a  good  and 
Bufficient  deed  thereof,  as  shall  amount  to  the  sum  of  $800,"  for 
the  purpose  of  building  a  house,  but  further  stipulated  that, 
"provided  the  said  land  shall  not  have  been  sold  nor  the  said 
building  erected,  during  the  lifetime  of  the  said  Joseph,  the  said 
Fuller  is  hereby  authorized,  after  the  decease  of  Qie  said  Joseph, 
to  sell  80  mueh  of  the  above-granted  premises  as  shall  amount  to 
the  above  sum  and  for  the  purpose  aforesaid,  out  of  such  part  of 
the  premises  as  he  shall  think  proper." 

To  comply  with  these  provisions  it  would  seem  tn  be  necessary 
that  the  trustee  should  have  an  estate  in  fee,  and  that  such  was 
the  intention  of  the  grantors  is  obvious  when  all  the  provisions 
of  the  deed  are  taken  into  consideration. 

The  estate  of  the  tmstee  being  thus  enlarged,  by  operation  of 
law,  its  operation  upon  the  rights  of  other  parties  must  be  con- 
sidered. The  grantors  reserved  to  themselves,  during  their 
natural  lives,  the  ose  of  the  principal  part  of  the  estate,  remain- 
der over  to  Qershom  and  Ann  North  during  their  natural  lives, 
and  lastly,  after  the  death  of  Qershom  and  Ann,  so  much  of  the 
estate  as  remained  unsold  "to  descend  to,  and  vest  in,  the  heirs 
of  Joseph  North  and  Hannah  North,  bis  wife." 

At  what  point  of  time  did  tdie  estate  vest  in  the  heirs  of  the 
grantors  t  This  qaestion  was  much  discussed  at  the  argument. 
But  from  the  view  we  take  of  the  case  it  is  wholly  immaterial,  bo 
far  as  the  rights  of  the  petitioner  are  involved,  how  this  question 
is  detennined,  and  it  is  therefore  mmecessary  at  this  time  to 
enter  upon  a  discussion  of  the  distinctions  which  exist  between 
vested  and  contingent  remainders.  The  rights  of  other  parties, 
not  now  before  the  Court,  may  be  found  more  involved  in.  the 
consideration  of  that  branch  of  tiie  law. 

If,  as  is  contended  by  the  respondents,  the  heirs  of  Joseph 
North  and  Hannah  North  became  known  at  the  death  of  Joseph, 
and  the  remainder  then  vested  in  these  heirs,  with  the  right  of 
possession  of  the  estate  after  the  decease  of  Qershom  and  Ann, 
then  as  a  legal  consequence,  Qershom,  being  one  of  the  heirs  of 
Joseph  and  Hannah,  became  seized  of  a  vested  remainder  in  fee 
which  being  B  transferable  interest,  passed  by  bis  deed,  dated 
November  17,  1846,  to  Philbrook,  leaving  no  interest  to  be  in- 
herited by  his  daughter,  the  petitioner. 
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If,  (m  the  other  hand,  as  is  contended  by  the  petitioner,  the  es- 
tate remained  contingent  until  the  death  of  Gershom,  and  then, 
according  to  the  terms  of  the  deed  of  trust,  vested  in  the  heirs 
of  Joseph  and  Hannah,  the  petitioner  is  equally  excluded.  She 
being  the  heir  of  Qershom  and  not  the  heir  of  Joseph  and  Han- 
nah, and  the  interest  of  Gershom  according  to  this  oonstmction 
of  the  deed  being  an  equitable  life  estate  only. 

But  it  is  strenuously  contended  that  the  petitioner  is  the  heir 
of  her  grandparents,  Joseph  and  Hannah  North,  and  therefore 
entitled  ta  recover. 

Id  a  recent  case  in  Measat^usetts,  Brown  et  ol.  t.  Lawrence 
et  ei.,  3  Gushing,  396,  which  in  all  material  points  is  strictly 
analogous  to  the  ease  at  bar,  this  question  was  distinctly  before 
the  Court,  and  directly  decided.  The  action  in  that  ease  was 
brot^ht  by  grandchildren  of  the  grantor,  claiming  as  heirs  of 
the  grantor  after  the  termination  of  an  intervening  life  estate  in 
their  father,  who  during  his  life,  had  aliened  his  interest  in  the 
estate. 

In  giving  the  opinion  of  the  Court,  Shaw,  C.  J.,  says:  "They 
cannot  make  themselves  heirs  of  the  grandfather,  because  their 
father,  through  whom  they  most  claim,  was  living  at  the  time  of 
their  grandfather 's  decease;  and  it  is  only  when  a  son  or 
daughter  diea  before  the  father,  leaving  diildren,  that  such  chil- 
dren are  heirs  of  a  grandfather,  or  other  more  rranote  ancestor. 
These  children  were  not  bom  when  the  testator  died ;  their  father 
was  then  his  heir,  and  became  a  new  stocb  of  inheritance  to  these 
demandants.  If  the  estate  vested  in  him,  he  had  a  capacity  to 
alienate  it,  and  did  alienate  it,  by  his  deed  to  the  city;  if  the 
estate  did  not  vest  in  him,  then  nothing  came  to  these  demandants, 
as  his  heirs." 

The  Court  are  unable  to  perceive  any  principle  upon  which 
the  petitioner  can  recover,  and  according  to  l^e  agreement  of  the 
parties  a  non-nut  most  be  entered. 
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The  Bule  in  Shelley's  Case,  Its  Origin  and  Effect.* 

HABDAGE  v.  STROOPE. 

58  Arlt.  303.    1893. 

Battu,  J.  J.  h.  Stoope  and  wife  oouT^ed  the  land  in  oon- 
trovanj  to  TennesMfl  M.  Carroll,  "  to  have  and  to  hold  the  aaid 
land  onto  the  said  Tenneaaee  M.  Carroll  for  and  daring  her  nat- 
ural life,  and  then  to  the  heirs  of  her  body,  in  fee  umple;  and 
i^  at  her  death,  there  ore  no  hein  of  her  body  to  take  the  aaid 
land,  then  in  that  case  to  be  divided  and  distributed  aocordin?  to 
the  laws  for  descent  and  distribution  in  this  State."  After  this, 
Mn.  Carroll  convened  it  in  trust  to  James  M.  Hardage  to  secare 
the  payment  of  a  debt  She  had  two  children  bom  to  her  after 
tho  conveyance  by  J.  I*  Stroope  and  wife,  but  they  died  in  her 
lifetime.  She  died  leaving  no  heirs  of  her  body,  bnt  left  her 
father,  W.  S.  Stroope,  corriving.  After  her  death  the  land  was 
Bold  under  the  deed  of  trust,  and  was  purchased  by  Joseph  A. 
Eardsfe.  W.  S.  Stroope,  the  appellee,  now  dums  it  as  the  heir 
of  Mm.  CarroU,  and  Joseph  A.  Hardage,  the  appellant,  clums 
it  under  his  purchase. 

The  rights  of  the  parties  depend  on  the  legal  effect  of  the 
following  words  confowwd  tn  the  deed  to  Mrs.  CarroUi  "To  have 
and  to  hold  the  said  land  witc  the  said  Tenneuee  M.  Ca/rroU  for. 
and  during  her  natural  life,  and  then  to  the  hMrs  of  Ker  body,  in 
fee  timple;  and  if,  at  her  death,  there  are  no  hein  of  her  body  to 
take  the  said  land,  then  in  that  case  to  be  divided  and  distributed 
according  to  the  laws  for  descent  and  distribution  in  thia  State." 
Appellee  ooatends  that  Mrs.  Carroll  only  took  a  life  estate  in  the 
land  under  this  clause,  and  that  he  is  entitled  to  the  remainder, 
she  having  left  no  descendants.  On  tho  other  hand  the  appellant 
contends  that  the  remainder  in  fee  vested  in  the  children,  and, 
when  they  died,  Mra.  Carroll  inherited  it,  and  the  whole  estate  in 
the  land  became  vested  in  her ;  and  that,  if  this  contention  be  not 
true,  the  deed  to  tSiB,  Carroll  comes  within  the  rule  in  Shelley's 
Case,  and  vested  in  her  the  estate  in  fee  ample;  and  that  in  either 
event  he  is  entitled  to  the  land. 

It  is  obvious  that  the  deed  to  Mra.  Carroll  created  in  her  no 
estate  in  tail.    Her  grantor  reserved  no  estate  or  interest,  nor 

*8ee  Sec.  1477  et  seq..  Vol.  10,  Cyclopedia  of  Law. 
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granted  S117  remainder,  after  &  certsin  line  of  hein  ahaH  become 
extiiiet,  bnt  conveyed  the  land  to  her  to  hold  daring  her  life,  and 
then  to  the  heirs  of  her  body  in  fee  simple.  No  remainder  vested 
in  her  children.  It  was  to  be  inherited  by  flie  heirs  of  her  bo^, 
and  they  were  her  descendants  who  survived  her  and  were  cap- 
able of  inheriting  at  the  time  of  her  death.  They  mi^t  have 
been  grandchildrrai.  They  were  not  the  children,  aa  they  died 
in  the  lifetime  of  their  mother. 

The  effect  of  the  deed,  as  e^lained  by  the  habendum,  in  the 
absence  of  the  rule  in  Shelley's  Case,  was  to  convey  the  land  to 
Mrs.  Carroll  for  her  life,  and  then  to  her  lineal  hein,  and,  in  de- 
fault thereof,  to  her  collateral  heini.  Aa  there  can  be  collateral 
heirs  only  in  the  absence  of  the  lineal,  the  deed  conveyed  the 
land  to  Mrs.  Carroll,  in  I^al  phraseology,  for  her  life,  and  after 
her  death  to  her  heiis. 

Two  questions  now  confront  ns :  (1)  Does  the  role  in  Sheila's 
Case  obtain  in  this  State  T  (2)  And,  if  so,  does  the  deed  in  ques- 
tion fall  within  itt 

1.  Is  it  in  force  in  this  State  t 

Section  566  of  Mansfield's  Digest  provides;  "The  common 
law  of  England,  so  far  as  the  same  is  applicable  and  of  a  general 
nature  and  all  statutes  of  the  Brltiah  parliament  in  aid  of  or  to 
supply  the  defect  of  the  common  law  made  prior  to  the  fourth 
year  of  James  the  First  that  are  applicable  to  our  own  form  of 
government  of  a  general  nature  and  not  local  to  that  kingdom, 
and  not  inoonsistent  with  the  Constitution  and  lawB.of  the  United 
States  of  the  Constitotion  and  laws  of  this  State,  shall  be  the  rule 
of  decision  in  this  State  unless  altered  or  r^tealed  by  the  General 
Aasembly  of  this  State." 

The  rule  M  Sheliey's  Case,  aa  stated  by  Mr.  Preston,  tehich 
Chancellor  E»nt  says  u  fvU  and  accurate,  u  a»  follows:  "When 
a  person  takes  an  estate  of  freehold,  legtdly  or  equitably,  under 
a  deed,  tmU,  or  other  writing,  and  in  the  same  instrument  there 
it  a  limitation  by  way  Of  remainder,  either  with  or  without  the 
interposition  of  another  estate,  of  an  interest  of  the  same  leg(U  or 
equitable  guaUiy,  to  his  heirs,  or  heirt  of  his  body,  as  a  dass  of 
persona  to  take  in  succession  from  generation  to  generation,  the 
limitation  to  the  heirs  entitles  the  ancestor  to  the  whole  estate." 
Its  origin  is  envdoped  in  the  mists  of  antiquity.   It  toas  laid  down 
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•It  ShfUey's  Case  in  the  twenty-third  year  of  the  reign  of  Queen 
EUeabeth,  upon  the  authority  of  a  numier  of  catet  m  the  year 
book$.  3ir  W^liam  Blacketone  «n  kit  opimon  in  Perrin  v.  Blake, 
1  W.  Bl.  €72  oUea  a  case  in  18  Edw.  II  as  eatabU^mg  the  tame 
rule.  The  earliest  intelUgible  case  on  the  subject,  however,  ii 
that  the  Provost  of  Beverly,  3  T,  B.  9,  which  arose  in  the  reign  of 
Edward  III,  and  substantially  declared  the  rule  at  laid  down  tn 
SheUey's  Case. 

Varioufi  reasons  have  bees  asaigoed  for  the  origin  of  the  mle. 
Chancellor  £«nt,  npou  this  sabject,  sa^:  "The  Jadges  in  Perrin 
T.  Blake,  supra,  impated  the  origin  of  it  to  pnnciples  and  policy 
deduced  from  feudal  tenure,  and  that  opinion  haa  been  generally 
followed  in  all  the  succeeding  discnssiona.  The  feudal  policy 
undoubtedly  favored  descents  as  much  as  possible.  There  were 
feudal  burdens  which  attached  to  the  heir  when  he  took  as  heir 
by  descent,  from  which  he  would  have  been  exempted  if  he  took 
the  estate  in  the  character  of  a  purchaser.  An  estate  of  freehold 
in  the  ancestor  attracted  to  him  the  estate  imported  by  the  limit- 
ation to  his  heirs ;  and  it  was  deemed  a  fraud  upm  the  feudal 
fruits  and  incidents  of  wardship,  marriage,  and  relief  to  give  the 
property  to  the  ancestor  for  his  life  only,  and  yet  extend  the  enjc^- 
ment  of  it  to  his  heirs,  so  as  to  enable  them  to  take  as  purduisers, 
in  the  same  manner,  and  to  the  same  extent,  precisely,  as  if  they 
took  by  hereditary  sneoession.  The  policy  of  ihe  law  will  not 
permit  thi^  and  it  acoordingly  gave  the  whols  estate  to  the  an- 
cestor, 00  as  to  make  it  descendable  from  him  to  the  regular  line 
of  descent  Mr.  Just^se  Blaekstone,  in  his  argument  in  liie  Ex- 
chequer Chamber  in  Perrin  v.  Blake,  does  not  admit  that  the  rule 
took  its  rise  merely  from  feudal  principles,  and  he  saj^  he  never 
met  with  a  trace  of  any  such  suggestion  in  any  feudal  writer.  He 
imputes  its  origin,  growth,  and  establishment  to  the  averaon  that 
the  common  law  had  to  the  inheritance  being  in  abeyance ;  and 
it  was  always  deemed  by  the  ancient  law  to  be  in  abeyance  during 
the  pendOTQ'  of  a  contingent  remainder  in  fee  or  in  tail.  Another 
foundation  of  the  mle,  as  he  observes,  was  the  desire  to  facilitate 
the  alienation  of  land,  and  to  throw  it  into  the  track  of  oommerce 
one  generation  sooner,  by  vesting  the  inheritance  in  tint  ancestor, 
and  thereby  giving  him  the  power  of  di^osition.  Mr.  Hargrave, 
in.  his  observations  concerning  the  mle  in  Shelley's  Case,  «a- 
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aiders  tbe  principle  of  it  to  rest  on  very  enlai^ed  f onndations ; 
and,  titoagh  one  object  of  it  miglit  be  to  prevent  frauds  npon  the 
feadal  law,  another  and  a  greater  one  was  to  preserre  the  marked 
dlBtinctaoDS  betveen  descent  and  pnrduuie,  and  prevent  title  by 
descent  from  being  stripped  of  its  proper  incidents,  and  dis- 
goiaed  with  the  qualities  and  properties  of  a  purchase.  It  would, 
by  that  invention,  become  a  «ompoand  of  descent  and  purchase^ 
an  amphibious  species  of  inheritance— or  a  freehold  with  a  per* 
petual  succession  to  heirs,  without  the  other  propertiea  of  inher- 
itance. In  Dos  V.  Laming,  2  Burrows,  1100,  Lord  Mansfield  con- 
sidered the  maxim  to  have  been  originally  introduced,  not  only 
to  save  to  the  lord  the  fruits  of  his  tenure,  but  likewise  for  the 
sake  of  specialty  creditors.  Had  the  limitation  been  construed  a 
contingent  remainder,  the  ancestor  might  have  destroyed  it  for 
his  own  benefit ;  and,  if  he  did  not,  the  lord  would  have  lost  the 
fruits  of  his  tenure,  and  the  specialty  creditors  their  debts. 

But,  whatever  may  have  been  the  cause  of  its  origin,  its  effect 
has  been  "to  facilitate  the  alienation"  of  land  "by  vesting  the 
inheritance  in  the  ancestor,  instead  of  allowing  it  to  remain  in 
abeyance  until  his  decease."  Its  operation  in  this  respect  has 
commended  it  to  the  favorable  consideration  of  the  most  learned 
and  able  men  of  Great  Britain  and  the  United  States,  and  doubt- 
len  C0Qtribut«d  to  its  preservation  and  continnance,  and  enabled 
it  to  survive  the  innovation  of  legislation  and  the  changes  and 
fiuctuations  of  centnries.  Based  upon  the  broad  principles  of 
public  policy  and  commereial  convenience,  which  abhor  the  lock- 
ing up  and  rendering  inalienable  any  class  of  property,  it  has 
ever  been  in  harmony  with  the  genius  of  the  institutions  of  our 
country,  and  with  the  liberal  and  commercial  spirit  of  the  age. 
Hence,  it  has  been  recognized  and  enforced  as  a  part  of  the  com- 
mon law  of  nearly  every  Stato  where  it  has  not  been  repealed  by 
Btatnte:  Stames  v.  Hill  (N.  C.)  16  S.  E.  1011;  Baker  v.  Scott, 
62  HI.  88;  Hageman  v.  Hageman,  129  HI.  164,  21  N.  E.  814; 
Doebler's  Appeal,  64  Pa.  St.  9 ;  Eleppner  v.  Laverty,  70  Pa.  St. 
72;  Polk  V.  Faris,  9  Terg.  209;  Crockett  v.  Robinson,  46  N.  H. 
454 :  4  Kent  Comm.  marg.  pp.  229-233 ;  2  Washb.  Beal  Prop.  (5tb 
ed.)  pp.  655-657. 

Tbe  rule  has  never  been  changed  in  this  State  except  in  one 
£t— estates  tail  have  been  abolished.    Section  643  of  Mans- 
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fidd'a  Digest  pravideB  tlutt,  fAenerer  any  uie  would  become 
seized  at  oommon  law  "in  fee  tail  of  ai^  lands  or  tenementa  by 
Tiitae  of  a  devise,  gift,  grant,  or  other  oonveyanee,  kicIi  penon, 
instead  of  being  or  beooming  seized  thereof  in  fee  tail,  shall  be 
adjadged  to  be  and  become  seized  thereof  for  his  natural  life 
only,  and  the  remainder  shall  pan  in  fee  simple  absolute  to  the 
peiBon  to  whom  the  estate  tafl  would  first  pass  according  to  the 
ooorse  of  the  common  law  by  virtae  of  such  devise,  gift,  grant,  or 
oonTeyance. "  To  this  extent  it  has  been  repealed';  in  other  re- 
spects it  remains  in  full  force  in  this  State ;  and  it  was  so  held  in 
Patty  T.  Goolsby,  51  Ark.  71,  9  3.  W.  846. 

2.  Does  this  case  come  within  the  rule  1 

"'When^er  there  ie  a  limitation  to  a  man  uriiich,  if  it  stood 
alone,  wonld  convey  to  him  a  particolar  estate  of  freehold,  fol- 
lowed hy  a  limitation  to  his  heirs  .  .  .  (or  equivalent  expres- 
sions) either  immediately,  or  after  the  interposition  of  one  or 
more  particular  estates,  the  apparent  gift  to  the  heirs,  ..." 
according  to  the  rule  in  Shelley's  Case,  "is  to  be  construed  as  a 
limitation  of  the  estate  of  the  ancestor,  and  not  as  a  gift  to  his 
heirs."  The  theory  was  that,  in  cases  which  come  within  the 
rule,  the  heirs  take  by  descent  from  the  ancestor,  and  they  can- 
not do  BO  unless  "the  whole  estate  is  united,  and  vests  as  an  ex- 
ecuted estate  of  inheritance  in  the  ancestor."  Tliis  theory  was 
based  upon  the  fact  that  "  the  ancestor  was  the  sole  ascertained 
and  original  attracting  object— the  groundwork  of  the  grantor's 
or  testator's  bounty"— and  upon  the  presumption,  arising  from 
the  fact  that  the  grantor  or  testator,  as  the  case  may  be,  "meant 
the  person  who  should  take  after  the  ancestor  should  be  any  per- 
son indiscriminately  who  should  answer  the  description  of  heirs 
...  of  the  ancestor,  and  be  entitled  only  in  respect  of  such  de- 
scription," and  that  the  estate  devised  or  conveyed  should  vest  in 
them  in  that  character  only.  "In  order  to  effectuate  this  intent, 
and  secure  the  succession  to  its  intended  objects,"  the  rule  re- 
jects, as  inconsistent  and  incompatible  with  this  primary  or  parsr 
mount  intent,  "any  other  intent  that  the  ancestor  should  take  an 
estate  for  life  only,  and  the  heirs  should  take  by  purchase,"  and 
vests  the  estate  of  inheritance  in  the  ancestor.  This  was  con- 
sidered necessary  to  accomplish  the  primary  object  of  the  gran- 
tor or  ancestor:  2  Feame,  Bern.,  pp.  216-220. 
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"Hargrave  has  justly  observed,"  says  Fearne  on  Bem&inders^ 
"tlut  the  rule  cannot  be  treated  as  a  mediom  for  disoovering  the 
testator's  ioteution,  bat  that  the  ordinary  rules  for  the  interpre- 
tation of  deeds  should  be  first  resorted  to ;  and  that,  when  it  is 
once  settled  that  the  donor'  or  testator  has  used  words  of  inherit- 
ance  according  to  their  1^^  iin|>ort— has  applied  them  inten- 
tionally to  comprise  the  whole  line  of  heiis  to  the  tenant  for  life ; 
has  made  him  the  terminns  by  reference  to  whont  tJie  suceession 
is  to  be  regulated— then  the  mle  applies.  Bnt  the  rule  is  a  means 
for  effectuating  the  testator's  primary  and  paramount  intention, 
when  previously  disooTered'  by  the  ordinary  rules  of  interpre- 
tation—a means  of  accompliebing  titat  intention  to  oomprise,  by 
the  use  of  the  word  'heirs'  the  whole  line  of  heirs  to  the  tenant 
for  life,  and  to  make  him  the  terminus,  by  r^erenoe  to  whom  the 
succession  is  to  be  rq^ulAted;  and  the  way  in  which  the  rule 
operates  as  a  means  of  ddng  this,  is  by  eooBtming  the  word 
'heiis'  as  a  word  of  limitation,  or,  in  oUter  words,  by  ocmstniing 
the  limitation  to  flie  heirs,  general  or  special,  as  if  it  were  a  limi- 
tation to  the  ancestor  himself  and  to  his  hein^  general  or  spe- 
cial:" 2  Feame,  Uexa^  p.  221. 

In  Doebler  's  Appeal,  64  P&.  St.  9,  Jndge  Sharswood,  in  discuss- 
ing the  role  in  Shelley's  Case,  said:  "If  the  intoition  is  ascer- 
tained that  the  heirs  are  to  take  qua  heirg,  they  must  take  by 
descent,  and  the  inheritanee  vest  in  the  anoestor.  The  rule  in 
Shelley's  Case  is  never  a  means  of  discovering  the  intention.  It 
is  applicable  mly  after  that  has  beoi  discovered.  It  is  then  an 
nnbending  rule  of  law,  originally  springing  from  the  principle  of 
the  feudal  syst^n;  and,  though  the  original  reason  of  it— the 
preservation  of  the  rights  of  the  lord  to  his  relief,  primer  seisin, 
wardship,  and  marriage— has  psased  away;  it  is  still  maintained 
as  a  part  of  the  Systran  of  real  property  which  is  based  on  feudal- 
ism, and  sa  a  rule  of  policy.  It  declares  inexorably  that,  where 
the  ancestor  takes  a  preceding  freehold  by  i^  same  instraQient, 
a  remainder  shall  not  be  limited  to  the  heirs,  qua  heirs,  as  pur^ 
chasers.  If  given  as  an  immediate  remainder  after  the  freehold* 
H  shall  vest  as  an  executed  estate  of  inheritance  in  the  ancestor; 
if  immediately  after  some  other  interposed  estate,  then  it  shall 
Test  in  him  as  a  remainder.  Wherever  this  is  so  it  is  not  possible 
for  the  testator  to  prevent  this  legal  consequence  by  any  dedar- 
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ation,  no  matter  how  plain,  of  a  eoatnry  intentaon.  This  k  a  rab- 
ordinate  intent  which  ia  inconaistent  with,  and  mnat  therefore  be 
sacrificed  to,  the  paramount  ooe.  Even  if  he  ezpreaaly  provides 
that  the  role  ^laU  not  apply  that  the  ancestor  shall  be  tmant  for 
life  only,  and  impeat^ble  tot  waste,  if  he  interpose  an  estate 
in  tnutees  to  support  contii^nt  remainders,  or,  as  in  this  will, 
declare  in  so  many  words  that  he  shall  in  no  wise  sell  or  alienate, 
as  it  is  intended  that  he  aball  have  a  life  intereat  only,  it  will  be 
all  ineffectual  to  prevent  the  operation  of  the  rule.  No  one  can 
create  what  is  in  the  intendment  of  the  law  an  estate  in  fee,  and 
deprive  the  tenant  of  those  eesoitial  rights  and  privileges  which 
the  law  annexes  to  it.  He  cannot  make  a  new  estate  unknown  to 
the  law." 

'"Hie  poli^  of  the  rule,  "s^b  Chancellor  KoLt,  "was  that 
no  person  should  be  permitted  to  raise  in  another  an  estate 
which  was  essentially  an  estate  of  inheritanee,  and  at  the  same 
time  make  the  hein  of  that  person  purchasers:"  4  Kent  Comm. 
216. 

At  common  law  tlie  word  "heirs"  was  necessary  to  convey  a 
fee  simple  by  deed.  No  equivalent  words  would  answer  the  pur- 
pose. If  the  conveyance  was  not  made  to  a  man  and  his  hein, 
the  grantee  only  took  a  life  estate,  notwithstauding  the  estate 
was  limited  by  such  phrsaes  aa  "to  A.  forever,"  or  "to  A.  and 
bis  sueeessore,"  and  the  like.  An  express  direction  that  tlie 
grantee  should  have  tiie  fee  simple  in  tbe  land  would  not  have 
supplied  the  place  of  the  word  "heirs."  But  in  this  State  the 
question  as  to  what  estate  a  deed  to  land  oonveys  is  determined 
by  the  intent  of  tiie  parties,  as  ascertained  from  the  contents  of 
the  deed  and  the  power  of  the  grantor  to  convey.  "When  eonatmed 
in  this  manner,  it  is  obvious  that  the  intention  of  the  deed  in 
question  was  to  convey  the  land  in  controversy  to  Mrs.  Carroll 
for  life,  then  to  her  lineal  heirs,  and,  in  default  thereof,  to  her  col- 
lateral hein ;  in  other  words,  to  Mrs.  Carroll  for  life,  and,  after 
her  decease,  to  her  heiis.  The  intention  that  the  heirs  were  to 
take  only  in  the  capacity  of  heirs  is  manifest.  The  deed  comes 
within  the  rule  in  Shelley's  Case.  The  estate  of  inheritance 
vested  in  Mrs.  Carrol],  and  she  became  seized  of  the  land  in  fee 
mmple:  2  Washb.  Real  Prop.  (5Ui  ed.)  p.  653. 

"Aa  a  oonsequence  from  the  foregoing  prindples,  whoever 
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has  a  freehold  which,  by  the  temu  of  the  UmitatioQ,  Is  to  go 
to  his  heirs,  may  alien  the  estate,  sabject  only  to  sueh  limita- 
ti(m  as  maj  have  been  created  between  his  freehold  and  the 
inheritanee  limited  to  his  heirs :"  2  Washb.  Real  Prop.  651. 

It  follows  then,  that  Mrs.  Carroll  had  the  right  to  conv^  the 
fee  in  the  land  in  tmst  to  seoore  the  p^ment  of  her  debts,  and 
that  a  sale  of  sach  estate  under  the  deed,  and  in  conformity  with 
law,  was  valid. 

The  decree  of  the  Conrt  below  is  betibsbid,  and  the  cause  is 
remanded  for  proceedings  oonsistent  with  this  opinion. 
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CHAPTER  V. 

OP  REVeUKHtS  AND  REMAINDERS.* 

Meoimg  of  a  Bevenion.** 

BDBDEN  T.  TECATEB. 
3  Met.  (Mass.)  76.    1841. 

Shxw,  C.  J.  Upon  the  ease  stated,  it  appesni  that  in  1833, 
William  Capron,  being  owner  of  the  estate,  leased  the  same  to 
the  defendants  for  a  term  of  twelve  yeara  from  April  1,  1833,  at 
a  rent  of  $130,  payable  annually  on  the  1st  of  April  each  year 
daring  the  term. 

On  the  5th  of  April,  1837,  said  Capron  mortgaged  the  leased 
premises  to  the  plaintiff,  to  secare  the  payment  of  $2,250  in  one 
year  from  date,  whieh  has  never  been  paid.  In  May,  1S37,  the 
pluutiff  gave  notice  of  this  mortgage  to  the  defendants.  The 
defendants  have  paid  to  the  plaintiff  the  annual  rents  dne  April 
1, 1838  and  1839,  which  seemed  after  the  mortgage  to  the  plain- 
tiff;  but  they  refuse  to  pay  the  rent  dne  April  1,.1837,  which  be- 
came due  and  payable  to  Capron,  the  lessor,  five  ixya  before  his 
mortgage  to  the  plaintiff;  and  the  quesldon  is,  whether  the  plain- 
tiff ia  entitled  to  recover  that  year's  rent. 

The  mortgage  from  Capron  to  the  plaintiff  deseribed  the 
premises  as  under  lease  to  Thayer  &  Fairbanks  for  a  term  of 
years,  and  adds : 

"Should  the  conditions  of  the  mortgage  be  broken,  the  rents, 
dues,  and  demands,  of  every  kind  arising  out  of  said  leased  prem- 
ises, due  or  becoming  due,  shall  be  paid  to  a&id  Barden,  his 
executor,  and  all  the  leases  shall  be  assigned  to  him,  and  be  is 
authorized  to  demand  and  receive  the  same  in  his  own  name,  or 

•See  Sees.  1464-1460,  ToL  10,  Cyclopeffia  of  Law. 
•*8ee  Bee  1464,  VoL  10,  Crtdopfidla  of  Law. 
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that  of  said  William  Gapnm,  and  proceeda  appropriated  to  the 
payment  of  said  mortgage." 

The  Court  are  of  opinion  that  the  plaintiff  baa  no  right  to 
recover  the  year's  rent  which  fell  doe  and  -was  payable,  and 
in  srrear,  when  he  tcxA.  his  deed  of  Capron.  When  a  man  takes 
a  deed,  either  by  way  of  absolute  conveyance  or  mortgage,  of  an 
eitate  which  it  under  a  lease  for  years,  he  must  take  such  estate 
as  his  grantor  had;  whick,  in  that  case,  is  a  reverston—the  es- 
tate subject  to  the  lease.  But  the  rent  is  incident  to  the  rever- 
sion and  passes  with  it,  and  the  grantee  or  mortgagee,  by  force  of 
the  conveyance,  has  a  right  to  receive  dU  rent  accruing  upon  the 
estate;  it  it  a  part  of  the  realty  and  passes  by  the  deed.  But 
when  rent  is  p<^/able  qwuierly  or  yearly,  the  annual  or  quarterly 
payments  ore  not  to  be  apportioned.  If  the  reversion  is  trans- 
ferred before  the  time  at  which  the  rent  becomes  due,  the  right 
to  such  gutaier's  or  year's  rent  passes  with  the  reversion.  In 
the  present  case,  had  the  year's  rent  become  due  five  days  after, 
instead  of  five  days  before,  the  mortgage  to  the  plaintiff,  it  would 
have  passed  by  it  to  the  pUUnti/f,  The  rule  is  loeU  expressed  in 
Cruise's  Digest,  Tit.  j3S  c.  i  §  6S.  The  right  to  a  rent  service  is 
real  estate  descend^le  to  the  person  who  is  entitled  to  the  rever- 
sion. But  from  the  moment  that  a  payment  of  rettt  becomes 
due  it  wiU  go  to  the  lessor's  executor. 

Formerly,  in  order  to  constitnte  a  privity  of  estate  between 
ihe  parchaser  of  the  reversion  and  the  leasee,  so  as  to  enable 
the  former  to  maintain  an  action  of  debt  for  rent,  attornment 
was  necessary.  But  by  St  4  Anne,  «.  16,  §  9,  a  grant  of  the 
reversion  is  good  and  offectoal  withont  attonmient:  Moss  v. 
Giallimore,  1  Dong.  279.  That  statate  having  been  passed  long 
before  the  Revolution  and  this  provision  being  a  rule  in  amend- 
m&at  of  the  common  law,  we  may  probably  consider  it  in  force 
here:  Conunanwealth  v.  Leaoh,  1  Moss.  €1.  But  if  otherwise,  the 
rule  itself  is  well  eetablished  on  the  authority  of  long  nsage,  and 
its  adaptation  to  the  more  simple  tenures  which  were  in  use 
under  our  former  government :  Farley  v.  Thompson,  15  Mas.  25, 
26. 

The  general  principle  that  all  future  accruing  rent  passes 
with  the  reversion  is  confirmed  by  the  case  of  Birch  v.  Wright, 
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1  T.  B.  S7S.  These  principlee  apply  to  all  efFeotnal  eoaytsy- 
ances  of  t^e  reversion,  whether  by  absolate  deed  or  by  mort- 
gage. Then  let  ns  apply  them  to  the  case  of  a  nwrtgage  of  an 
estate  imder  lease,  and  with  reference  to  other  oaaea  determiiung 
the  relative  rights  of  mortgagor  and  mortgagee. 

It  is  now  well  settled  that  a  mortgage  in  fee  traiufen  pres- 
ently all  the  title  which  the  mortgagor  has  in  ISie  ertate;  and 
this  indndea  the  right  to  enter  and  hold  poasearion  of  the  es- 
tate, even  thou^  the  mortgage  ia  given  to  aecTire  the  payment 
of  a  debt  at  a  fatnre  day,  unless  there  is  some  stipulation  that, 
until  a  breach  c^  the  condition,  the  mortgi^r  shall  hold  pos- 
sessioD.  In  snch  case,  the  rents  and  profits  of  the  mor^aged 
premisea  constitute  a  part  of  the  fund  pledged  for  the  pay- 
ment of  the  principal  and  interest  of  the  debt  to  be  secured; 
and  must  be  aceonnted  for  by  the  mortgagee :  Newall  v.  Wright, 
3  Mass.  138.  But  in  snch  case,  it  is  optional  with  the  mortgagee 
whether  he  will  enter  or  not;  and,  in  general,  if  the  estate  is 
ample  securi^  for  the  debt  and  interest,  it  is  not  for  the  interest 
of  the  mortgagee  to  incumber  himself  with  a  liability  to  acaoimt ; 
and  therefore  it  commonly  happens  that  in  case  of  a  mortgage  in 
fee  the  mortgagor  is  left  in  possession. 

But  in  case  the  premises  at  the  time  of  the  mortgage  are  under 
lease  for  a  term  of  years,  the  mortgagee  cannot  disturb  the 
possession  of  the  lessee,  who  has  a  prior  title ;  and  therefore  be 
cannot  enter.  But  as  the  mortgage  transfers  the  reveraion,  to 
which  the  rent  is  incident;  as  it  binds  the  whole  of  the  realty,  of 
which  the  rents  afterward  accruing  are  a  part;  he  may  give  no^ 
tice  of  his  right  to  the  lessee  and  of  his  election  to  take  the  rents, 
and  then  the  lessee  becomes  bound  to  pay  the  rent  to  him  as 
mortgagee.  But  if  he  does  not  elect  to  take  the  rents  and  ac- 
count for  them,  then,  in  analogy  to  the  right  of  a  mortgagee  in 
fee  to  enter  or  not,  at  his  election,  the  mortgagee  of  a  reversion 
may  forbear  to  give  notice  to  the  lessee ;  and  in  that  case  tbe  les- 
see will  be  protected  in  paying  the  rent  to  the  mortgagor.  And 
80  it  seems  to  be  provided  by  the  statute  of  Anne  before  cited, 
that  no  tenant  shall  be  prejudiced  by  th?  payment  of  rent  to  his 
landlord  until  he  has  notice  of  the  transfer  of  the  reversion. 
This,  it  is  strongly  intimated  by  Mr.  Justice  Buller,  in  tbe  case 
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of  Birch  V.  Wright,  1  T.  R.  385,  wotild  have  been  the  role  of  the 
coDunon  law,  if  no  such  proviso  hsd  been  expressed  in  the  statate. 

Bat  it  seems  to  he  extremely  well  settled  by  the  cases  that 
the  rent,  whu^  became  due  and  was  in  an-ear  at  the  time  of  tho 
aaugmnent  of  the  reversion,  whether  absolately  or  hy  way  of 
mortgage,  was  a  part  of  the  peraimalty  due  to  him  who  had  the 
reversion  when  it  aecraed,  and  did  not  pass  to  the  grantee  or 
mortgagee  of  the  reversion:  Moss  v.  Gallimore,  1  Doug.  279; 
Birch  v.  Wright,  1  T.  E.  378 ;  Fitchbm^  Cotton  Manuf.  Corp.  v. 
Melven,  15  Mass.  268;  Demareet  v.  Willard,  8  Cow.  208.  To 
apply  these  rules  to  the  present  case,  it  results  that  at  the  time 
the  rent  now  in  question  fell  due,  April  1,  1837,  William  Capron 
was  the  holder  of  the  reveruou  in  his  own  right,  and  hy  foree  of 
the  leaae  was  entitled  to  the  rent.  It  then  be«ame  a  vlebt  to  him, 
a  ehoK  in  action,  and  did  not  pass  by  the  mor^jage  to  the  plain- 
tiff. But  aa  the  plaintiff  did  give  notice  to  the  tenant,  in  May, 
whloh  was  before  another  year's  rent  became  due,  he  acquired  a 
right  to  the  rent  which  accrued  April  1,  1838,  although  it  was 
before  oondition  broken.  This,  however,  is  stated  on  the  assump- 
tion that  there  was  no  stipulation  in  the  mortgage  that  the 
mortgagor  should  retain  possesaion  until  o(Hi<^tion  bnftea.  This 
is  not  stated  in  terms,  but  we  take  it  for  granted,  though  not  now 
material  to  this  case,  because  that  year's  rent  has  been  paid  into 
Court  by  the  defendant. 

But  another  ground  ia  taken  in  argument,  arising  out  of  th« 
special  terms  of  tiie  mortgage,  as  above  cited.  It  is  etmtended 
that,  by  force  of  that  special  clause,  Cf^nm  aaigned 
to  the  plaintiff  rents,  dues,  and  demands  arisuig  out  of  said 
leased  premises,  dne  or  becoming  doe,  etc  It  may  well 
be  doubted  whether  this  did  not  look  to  the  contingoney  of  the 
condition  being  broken  by  the  non-payment  of  tiie  debt,  and 
means  to  transfer  to  the  mortgagee  such  suma  as  should  he 
then  dae.  Bnt  the  decisive  answer  is  that  this,  if  available  at  all, 
was  nothing  more  than  the  assignment  of  a  chose  in  acticm.  The 
year's  rent  then  due  and  in  urear  was  a  debt,  and  though  it 
arose  out  of  the  land,  yet  had  become  wholly  detached  from  it. 
All  the  above  authorities,  which  go  to  show  that  it  had  eeasej 
to  he  part  of  the  realty  and  that  it  did  not  pass  by  the  convey- 
anoe  of  the  land,  establish  the  point  that  it  was  a  mere  ehow  in 
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action.  Being  so,  it  csnnot  be  recovered  by  the  pluotiff  in  Ida 
own  name,  whatovar  equitable  right  he  may  have  to  claim  it  in. 
the  name  of  the  assignee.  See  Willard  t.  Tillman,  2  Hill's  (N. 
T.)  Eep.  274. 

Aooor^ng  to  the  tenna  of  the  report,  the  on^  most  be  that 
a  new  trial  be  granted;  but  aa  this  opinion  is  decisive  of  the 
plaintiff's  case,  the  proper  ooone  will  be,  if  the  plaintiff  con- 
■eot,  to  eater  a  NON-eiTrr. 


The  Bight  of  AUenation  it  on  Incident  to  a  Fee  Simple  Estate, 
and  Cannot  Generally  be  Beatricted. 

BIiAOKSTONE  BANK  t.  DAVIS. 

31  Pick.  43.    18SB, 

The  defendant  claimed  title  under  the  following  chrase  in  his 
father's  will; 

"I  give  to  Erastns,  my  son,  the  use  of  the  Bartlett  farm  in 
Millbnry  containing  abont  120  acres.  Said  farm  is  not  to  be  sub- 
ject or  liable  to  conveyance  or  attachment." 

Wiu>B,  J.  This  is  an  action  of  tre^aas  quare  dauaem  fregit, 
and  the  only  qnestion  sabmitted  by  the  facts  agreed  is  the  qnes- 
ticoi  of  title,  the  breaking  and  entering  of  the  close  by  the  de- 
fendant being  admitted.  It  is  not  qoestioned  that  the  devise  re- 
specting tiiie  Bartlett  farm  is  a  gooi}  devise  to  pssa  the  farm  to 
the  devisee.  By  tiie  devise  of  the  profits,  use  or  occupation  of 
land,  the  land  itself  is  devised.  Whether  the  defmdant  took  an 
estate  in  fee  or  for  life  only,  is  a  question  not  material  in  the 
present  case.  The  sole  question,  is,  whether  the  estate  in  his 
hands  was  liable  to  attachment  and  to  be  taken  in  execntion  as 
his  property.  The  plaintifb  claim  title  raider  the  levy  of  an 
execntion  against  the  defendant,  and  their  title  is  valid  if  the 
estate  was  liable  to  be  so  taken.  That  it  was  so  liable,  notwith- 
standing the  proviso  or  oonditioD  in  the  will,  ttie  Court  cannot 
entertain  a  doubt. 

A  condition  tn  a  grant  or  devise,  that  the  grantee  or  devisee 
shiiU  not  aUenate,  is  void  because  repugnant  to  the  estate:  Co. 
Lit.  223  a.    And  to  it  is  as  to  a  condition  annexed  to  a  gift  or 
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sale  of  a  term  for  yean,  or  atvy  other  chattel  real  or  personal. 
A  condition  or  proviso  to  retrain  or  prohibit  the  operation  of  an 
attackment  and  levy  of  an  execution,  ia  void  for  the  tame  reason, 
and  because  it  ia  contrary  to  law,  which  makes  a  roan's  property 
Uahle  for  the  payment  of  hia  debts.  A  condition  thai  the  gran- 
tee or  dewsee  thaU  not  aUenate  for  a  parHeular  Mtm  or  to  a  par- 
ttculor  person  or  persons,  is  good.  Bo,  *n  a  devise  to  a  minor 
provided  he  ahaU  not  come  into  poaaeasion,  occupy,  or  have  any 
advantage  of  the  estate  during  his  minority  except  th^vugh  his 
ffuardwn,  who  ia  to  lease,  occupy,  and  improve  the  eatate,  the 
proviao  w  good  and  valid  in  law:  Smithmck  v.  Jordan,  15  Mass. 
B.  113. 

The  clauae  in  the  devise  under  consideration  is  totthout  awg 
limitation,  and  dedarea  that  the  property  devised  ahoiJl  not  te 
subject  to  conveyance  or  attachment  perpetually.  Such  a  declar- 
ation or  proviaion  the  testator  had  no  authority  to  make.  It  was 
an  attempt  to  impose  a  restraint  upon  property  which  the  law 
win  not  allow,  and  the  proviaion  ia  clearly  void. 

Defendant  i>efa.ult£d. 


COWEIi  T.  SPRINGS  CO. 

100  V.  B.  55.    1879. 

Mr.  Jiutiee  Field.  In  May,  1873,  the  plaintiff  in  the  Court 
below,  the  Colorado  Springs  Company,  sold  and  convej^ed  to 
the  defendant,  Cowell,  two  parcels  of  land,  ntaated  in  the  town 
of  Colorado  Springs,  in  tiie  then  Territory  of  Colorado.  The 
deed  of  conveyaTUSS^stated  that  the  conaideration  of  its  execution 
was  $250,  and  an  agreement  hetvxen  the  parties  that  intoxicat- 
ing liquors  ahould  never  he  manufactured,  aold,  or  otherwise  dis- 
posed of  as  a  beverage  in  any  place  of  public  resort  on  the  prem- 
iaea.  And  it  was  expreaaly  declared  that  in  case  this  condition 
was  broken  by  the  grantee,  hia  assigns  or  legal  representatives, 
the  deed  should  become  nuQ  and  void,  and  the  title  to  the  prem- 
ises conveyed  ahould  revert  to  the  grantor;  and  that  the  grui'tee 
in  accepting  tbe  deed  agreed  to  this  condition.  The  defendant 
went  into  poBBestdon  of  the  premises  under  the  deed,  and  soon 
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afterward  opened  a  billiard  saloon  in  a  bnilding  thereon,  ^ieh 
became  a  place  of  public  resort,  wbere  he  sold  and  disposed  of  in- 
toxicating liquors  as  a  beverage.  The  grantor  thereupon  brought 
the  present  action  of  ejectment  for  the  possession  of  the  premises, 
the  title  to  which,  it  claimed,  had  reverted  to  it  apon  breach  of 
the  condition  contained  in  its  deed;  and  it  recovered  judgment. 
It  does  not  ^pear  that  the  company  had  made  any  previous  en- 
try upon  the  premises  or  any  demand  for  their  poesesskm. 

The  principal  questions,  therefore,  for  oar  determinatioa  are 
the  validity  of  the  condition,  and,  on  its  breach,  the  ri^t  of 
the  plaintiff  to  maintain  the  action  without  previous  entry  or  de- 
mand of  poB8eaBi<»L 

The  validity  of  the  condition  is  assuled  by  the  defendant  as 
repugnant  to  the  estate  conveyed.  Hie  contention  is,  that  as  the 
granting  words  of  Uie  deed  purport  to  transfer  the  land,  and  tho 
entire  interest  of  the  company  therein,  he  took  the  property  in 
absolute  ownership,  with  liber^  to  use  it  in  any  lawful  manner 
which  he  might  choose.  With  such  use  the  condition  is  incon- 
rastent,  and  he  therefore  insiata  that  it  ia  repugnant  to  the  estate 
granted.  Bat  the  answer  is,  that  the  owner  of  property  has  a 
light  to  i^spose  of  it  with  a  limited  restrieticm  on  its  use,  however 
mnch  the  restriction  may  affect  the  valae  or  the  nature  of  the 
estate.  Repugnant  conditiima  are  those  wkick  tend  to  the  utter 
subversion  of  the  eatate,  suck  as  prohibit  entirely  the  alienation 
or  ute  of  the  property.  Conditions  which  prohibit  Us  alienation 
to  partiddar  persons  or  for  a  limited  period,  or  its  subjection  to 
particular  uses,  are  not  subversive  of  the  estate:  they  do  not 
destroy  or  Umit  its  tdienable  or  inheritable  character:  8hep- 
pard't  Touchstone,  129, 131.  The  reports  are  full  of  cases  where 
conations  imposing  restrictions  upon  the  uses  to  which  property 
conveyed  in  fee  may  be  subjected  have  been  upheld.  In  this 
way  slaughter-houses,  soap-factories,  distSleries,  livery  stcAles, 
tanneries,  and  machine-shops  have,  in  a  multitude  of  instances, 
been  excluded  from  particular  loctdtiies,  which,  Ihug  freed  from 
unpleasant  sights,  noxious  vapors,  or  disturbing  noises,  have  be- 
come desirable  as  places  for  residences  of  famUies.  To  hold  that 
conditions  for  their  exclusion  from  premises  conveyed  are  inop- 
erative would  defeat  numerous  mrangements  in  our  large  dties 
for  the  health  and  comfort  of  whole  neighborhoods. 
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The  coTidHion  in  the  deed  of  the  plaintiff  against  the  mono- 
facture  or  the  sale  of  intoiricating  Uguors  as  a  beverage  at  anjf 
place  of  pubKc  resort  on  the  premises  was  not  subversive  of  the 
estate  conveyed.  It  left  the  estate  {Uienable  and  inheritable,  and 
free  to  be  subjected  to  other  uses.  It  was  not  unlawful  nor 
against  public  policy,  but,  on  the  contrary,  it  was  imposed  in  the 
interest  of  public  health  and  morality. 

A  oondition  in  a  deed,  not  materially  different  from  that  nnder 
consideration  here,  vaa  held  valid  and  not  repugnant  to  the  grant 
by  the  Court  of  Appeals  of  New  York  in  Plumb  v.  Tubbs,  41  N. 
Y.  442.  And  a  similar  condition  was  held  by  the  Supreme  Court 
of  Kansas  to  be  a  valid  condition  subsequent,  upon  the  continued 
observance  of  which  the  estate  conveyed  depended:  14  Kan. 
61.  See,  also,  Doe  v.  Keeling,  1  Mau.  &  Sel.  95,  and  Gray  v. 
Blanchard,  8  Pick.  (Mass.)  283. 

We  have  no  doubt  that  the  condition  in  the  deed  to  the  de- 
fendant here  is  vaiid  aaid  not  repugnant  to  the  estate  conveyed. 
It  is  a  condition  subsequent,  and  upon  its  breach  the  com^ny 
had  a  right  to  treat  the  estate  as  having  reverted  to  it,  and  bring 
ejectment  for  the  premises.  A  premous  entry  upon  the  premises, 
or  a  demand  for  their  possession,  was  not  necessary.  By  statute 
in  Colorado  it  is  snfBcient  for  the  plaintiff  in  ejectment  to  show 
a  right  to  the  possession  of  the  demanded  premises  at  the  com- 
mencement of  the  action  as  heir,  devisee,  purchaser,  or  otherwise. 
The  commencement  of  the  action  there  stands  in  lieu  of  entry 
and  demand  of  poeseSBion.  See,  also,  Austin  v.  Oambridgeport 
Parish,  21  Pick.  (Mass.)  215;  Cornelius  v.  Ivins,  2  Dutch.  (N. 
J.)  376 ;  Buoh  V.  Bock  Island,  97  U.  S.  693. 

The  other  objections  urged  to  the  title  of  the  plaintiff  are 
equally  untenable.  It  seems  that  its  title  is  derived  through 
mesne  conveyances  from  one  Lambom,  to  whom,  in  September, 
1870,  a  patent  of  the  United  States  was  issued  embracing  thfl 
demanded  premises.  This  patent  adds  to  Lambom's  name  the 
word  "trustee,"  without  mention  of  any  trust  upon  which  he  is 
to  hold  the  property.  It  is  therefore  contended  tiiat  he  most  be 
considered  as  holding  it  for  some  undeclared  use  of  the  grantor, 
and  that  consequently  he  could  not  convey  it  without  the  c<hi- 
sent  or  direction  of  the  latter,  in  this  case  the  government.  Bat 
the  answer  to  this  position  is  given  in  the  patent  itself,  by  the 


DigizedbyGoOglC 


84  MEANINQ  OF  A  BOTDBSION. 

recital  that  the  land  was  purchased  by  the  patentee  of  the  gov- 
enuQent,  thna  negativing  the  inference  that  the  latter  retained 
any  interest  in  the  property  or  advanced  the  purchase-money. 
And  besides,  if  any  tnut  vas  in  fact  created,  it  was  for  the 
cestui  que  trust,  and  no  one  else,  to  complain  of  the  action  of  the 
patentee  and  enforce  the  trust :  it  did  not  prevent  the  legal  title 
from  passing  t^  his  conveyance :  Peny,  Tmsts,  S  334. 

In  March,  1872,  the  patentee  conveyed  the  premises  to  the 
Nsticmal  Land  Improvement  Company  of  El  Paso  Comity, 
Colorado,  a  corporation  created  under  the  laws  of  Pennsylvania, 
with  power  to  receive,  hold,  and  grant  real  and  personal  prop- 
erty; explore,  locate,  and  improve  lands;  transport  emigrants 
and  merchandise ;  constroet  houses  and  bnildijogB ;  manufacture, 
trade,  and  traf&c ;  colonize,  organize,  and  form  settlements ;  oper- 
ate  mineral  and  other  lands,  and  improve  and  work  tlie  same^ 
provided  such  lands  be  located  in  Utah,  Arizona,  or  adjoining 
States  and  Territories  lying  west  of  the  Missisaippi ;  and  to  do 
sach  acts  as  donld  be  necessary  to  promote  the  saoceas  of  the  cor- 
poration and  the  pnblic  good.  The  defendant  contends  that  this 
oorporation,  invested  with  tJieee  extensive  powers  to  settle  up  the 
country  and  advance  its  own  interestB  and  the  public  welfare,  had 
not  the  capacity  to  act  in  the  Territory  of  Colorado  and  to  hold 
and  ocmvey  real  property  there.  By  the  law  of  March  2,  1867, 
then  in  force,  the  Legislatures  of  the  several  Territories  of  the 
country  were  prohibited  from  granting  private  charters,  and 
were  only  authorized  to  create  by  general  law  corporations  for 
mining,  manufacturing,  and  other  industrial  pnisuits:  14  Stat 
426.  His  position  is  that  Coi^reas  intended  to  prevent  the  crea- 
tion of  corporaticHis  like  this  one  of  Pennsylvania,  as  the  ezten- 
sive  powers  granted  to  it  tended  to  monopolize  landed  estates  for 
purposes  of  speculation,  and  thereby  injure  the  agricultural,  min- 
ing, and  manufacturing  interests  of  the  country;  and  if  a  do- 
mestic corporatiwi  could  not  be  created  with  Bn(^  powers  for 
reason  of  public  policy,  a  foreign  oorporation  conld  not  for  like 
reasons  be  i>ermitted  to  exercise  them  in  the  Territory.  The 
answer  to  this  position  is  found  in  the  general  comity  whidi,  in 
the  absence  of  positive  direction  to  the  contrary,  obtains  through 
the  States  and  Territories  of  the  United  States,  by  which  oorpor- 
atiotw  created  in  one  State  or  Territory  are  permitted  to  carry  cm 
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fti^  lawful  basiness  in  another  State  and  Territory,  and  to  ac- 
qnire,  hold,  and  trantfer  property  there  equally  as  individnala. 
If  the  policy  of  the  State  or  Territory  does  not  permit  the  bnsi- 
neas  of  the  foreign  corporation  in  its  limits,  or  allow  the  corpora- 
tion to  acquire  or  hold  real  property,  it  most  be  ezpreeaed  in  stnne 
afSrmative  way ;  it  cannot  be  inferred  from  the  fact  that  its  Legis- 
latore  has  made  no  pioTiaion  for  the  formation  of  similar  cor- 
porationfl,  or  allows  corporations  to  be  formed  only  by  general 
law.  Telegraph  oompanies  did  busineas  in  several  States  before 
their  Legislatnres  had  created  or  anthorized  the  creation  of  simi- 
lar corporations ;  and  nmnerona  corporations  existing  by  special 
charter  in  one  State  are  now  engaged,  without  question,  in  bori- 
ness  in  States  where  the  creation  of  corporations  by  special  enact- 
ment is  forbidden. 

The  National  Land  and  Improvement  Company,  the  day  fol- 
lowing the  receipt  of  the  deed  of  Lombard,  conveyed  the  prem- 
ises to  the  plaintiff,  the  Colorado  Springs  Company.  This  com- 
pany was  incorporated  in  1871  for  the  purpose  of  aiding,  en- 
couraging, and  inviting  immigration  to  the  Territory,  and  to  pur- 
chase, hold,  and  dispose  of  lands,  town  lots,  mineral  springs,  and 
other  property,  also  to  construct  and  operate  ditches,  wagonroada, 
and  railroads,  and  mills  for  manufacturing  lumber,  and  generally 
to  do  all  things  authorized  by  the  laws  of  the  Territory  which 
might  tend  to  aceomplish  the  purposes  stated.  At  that  time  the 
Legislature  was  restricted,  as  already  menti(»i9d.  in  its  power  to 
create  by  general  law  corporations.  It  was  not  empowered  to  au- 
thorize the  formation  of  companies  to  aid  and  encourage  immigra- 
tion, and  for  that  purpose  to  take,  possess,  and  convey  real  prop- 
erty in  the  Territory.  Therefore  the  defendant  contends  that  the 
company  could  not  acquire  a  right  to  the  premises  in  controversy. 
But  the  answer  to  this  position  is,  that,  for  some  of  the  purposes 
designated  in  the  articles  of  incorporation,  the  law  in  existence 
authorized  the  incorporation  of  companies;  therefore  the  incor- 
poration here  was  not  wholly  illegal:  a  corporate  body  compe- 
tent to  exercise  some  of  the  powers  mentioned  was  created,  and 
under  the  statute  of  the  Territory  could  acquire  and  hold  or  con- 
vey, by  deed  or  otherwise,  any  real  or  personal  estate  whatever, 
necessary  to  enable  it  to  carry  on  its  business.  Whether  the  par- 
ticular .nremises  in  controversy  are  necessary  for  that  business  is 
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not  important;  that  is  a  matter  between  the  government  of  the 
State,  succeeding  that  of  the  Territory,  and  the  corporation,  and 
ia  no  concern  of  the  defendant.  It  wonld  create  great  inooQTen- 
iences  and  embarrassm^its  if,  in  actions  by  corporations  to  re- 
cover the  possession  of  their  real  property,  an  investigation  'ffas 
permitted  into  the  necessity  of  each  properly  for  the  pnrposM  of 
their  incorporation,  and  the  title  made  to  rest  npon  the  proof  of 
that  necessity :  Natcmm  Water  and  Mining  Co,  v,  ClarMn,  14  Cal. 
552. 

But  there  is  another,  and  general  answer  to  this  objection.  The 
defendant,  as  already  stated,  went  into  posseasion  of  the  prem- 
ises in  controveray  under  the  deed  of  the  plaintiff.  He  took  his 
title  from  the  company,  with  a  condition  tiiat  if  he  mannf actured 
or  sold  intoxicating  liqnors,  to  be  used  as  a  beverage,  at  any  place 
of  public  resort  oa  the  premises,  the  title  should  revert  to  his 
grantor;  and  he  is  therefore  estopped,  when  sued  by  the  grantor 
for  the  premises,  upon  breach  of  this  condition,  from  denying  the 
corporate  existence  of  the  plaintiff,  or  the  validity  of  the  title 
conveyed  by  its  deed.  Upon  obvious  principles,  he  cannot  be  per- 
mitted to  retain  the  properly  which  he  received  upon  condition 
that  it  should  be  restored  to  his  grantor  on  a  certain  contingency, 
by  denying,  when  the  contingency  has  happened,  that  his  grantor 
ever  had  any  ri^t  to  it :  Gill  V.  Pauntleroy,  8  B.  Mod.  (Ky.)  185; 
Miller  v.  Shackleford,  4  Dana  (Kj.),  287,  288;  Fitch  v.  Baldwin, 
17  Johns.  (N.  T.)  161. 

Judgment  atfibued.* 

■other  Incidents  to  an  estate  la  fee  Btmple  are:  dower,  conrtesr  and 
right  of  descent.  Brackett  v.  Lefgbton,  7  Me.  SS3 ;  Watson  v.  Wataon, 
13  Conn.  83 ;  Estate  of  Denohue,  36  Gal.  829. 


Meaning  of  a  Bemamder— Vested  and  Contingent  Bemaindsrs.*  * 

QREEN  V.  HEWITT. 

97  lU.  113.    1880. 

The  plaintiffs  file  a  bill  in  equity  for  a  partition  of  the  lands 
mentioned  in  the  opinion, 

**See  Sees.  1465-1460,  ToL  10,  Cyclopedia  of  Law. 
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MuLKXY,  J.  "Hie  whole  oontroversy  in  this  case  tarns  npon  the 
construction  to  be  given  to  the  second  clanee  of  the  will  of  WU- 
liam  C.  Thompson,  through  which  all  the  parties  claim.  It  ia 
as  follows : 

"Second.  After  the  payment  of  sach  debts  and  funeral  ex- 
penses, I  give  and  bequeath  to  my  beloved  wife,  Elizabeth 
Thompson,  the  farm  on  which  we  now  reside,  situate  in  said 
county,  and  known  and  described  as  the  north-«ast  quarter  of 
the  south-west  quarter  of  section  seven,  township  fifteen,  range 
thirteen,  also  all  my  personal  property  of  every  description,  so 
long  as  she  remains  my  widow;  at  the  expiration  of  that  time  the 
whole,  or  whatever  remains,  to  descend  to  my  daughter,  Mary 
Thompson. ' ' 

Plaintiffs  in  error  insist  that  under  this  provision  of  the  will 
ElizabeUi  Thompson  took  an  absolute  fee-simple  estate  in  the 
premises  therein  mentioned,  which  are  the  same  lands  now  in 
controversy,  and  of  which  partition  is  sought  by  oomplainants' 
bill  If  she  did  not  take  an  inheritance,  as  contended,  hut  a 
mere  life  estate,  as  is  claimed  by  defendants  in  error,  then  it  is 
clear  complainants  showed  no  title  to  the  premises  in  themselves, 
and  the  demurrer  to  the  hill  was  therefore  propo'Iy  sustained  by 
the  Court. 

To  us  there  seeme  no  room  for  doubt  as  to  the  proper  construc- 
tion of  the  clause  in  question.  The  devise  of  the  farm  and  per- 
sonal estate  is  expressed  in  a  single  sentence,  one  clause  of  which 
relating  to  the  land,  and  another  to  the  personalty.  By  their 
punctuation  these  clauses  of  the  sentence  are  merely  divided  by  a 
comma  and  are  connected  by  the  conjunctive  adverb  "ahn," 
which,  in  that  connection  signifies  in  like  manner,  or  in  addition 
to ;  that  is,  the  testator  gives  and  bequeaths  the  farm,  and  in  like 
manner  gives  and  bequeaths  the  personalty.  Then  follows  the 
qualifying  or  adverbial  dauae,  "ao  long  as  she  remans  my  wid- 
ow," which  is  introduced  for  the  purpose  of  limiting  the  entire 
gift,  both  of  personalty  and  realty,  to  the  widowhood  of  the  taker. 
He  gives  and  bequeaths  bo&  only  so  long  as  she  remains  his 
widow.  This  is  both  the  grammatical  and  legal  construction  of 
the  sentence.  The  meaning  is  precisely  the  same  as  if  the  testa- 
tor had  said:  "I  give  and  bequeath  to  my  beloved  wife,  so  loi^ 
as  she  remains  my  widow,  the  farm,  etc.,  on  which  we  now  reside, 
and  in  like  manner  I  give  and  bequeath  to  her  all  my  personal 
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estate."  She  took  a  mere  life  estate  in  the  entire  gift.  The 
miaapprehension  as  to  the  1^^  effect  of  the  devise  doabtleas 
grows  out  of  the  use  of  the  expresioD ' '  whatever  remains  "  by  the 
testator,  in  limiting  the  remiunder  to  his  daughter.  The  use  of 
that  expression  is  of  do  vital  significance,  and  cannot  be  per- 
mitted to  override  the  elearly-ezpreased  intention  that  the  widow 
should  take  a  life  estate  only. 

As  part  of  the  estate  devised  was  personal^,  it  is  but  reason- 
able to  suppose  that  some  of  it  wouM  be  of  that  speeiea  of  prop- 
erty whose  value  and  use  consist  solely  in  its  consumption,  such 
as  provisions,  etc.,  and  it  was  doubtless  the  intention  and  expecta> 
tion  of  the  testator  that  property  of  this  character  should  and 
would  be  consumed  by  his  widow,  and  of  course  not  in  existence 
when  her  estate  terminated.  It  was  also  reasonable  to  suppose 
that  if  she  lived  long  as  his  vridow,  some  of  the  articles  of  per- 
sonalty would  be  worn  out,  lost  or  destroyed ;  henc^  in  making 
the  limitation  over,  it  was  but  natural  and  proper  to  use  the  ex- 
pression "whatever  remains."  It  had  reference  to  the  antici- 
pated oondition  of  the  personal  estate  when  it  would,  under  the 
liiritation,  pass  into  his  daughter's  hands.  And  this  is  all  the 
significance  the  expression  has. 

It  is  further  claimed  T>y  plaintiffs  in  arror  that  the  ettate  df 
the  daughter  tms  a  contingent  remainder,  and  that  inasmuch  as 
she  died  iefore  the  termination  of  the  particidar  estate  which 
supported  it,  it  never  vested  at  all.  Counsel  are  entirely  mistak- 
en in  this  view.  The  estate  of  the  daughter  had  not  a  nngle  ele- 
ment in  it  that  distinguishes  a  contingent  from  a  vested  remain- 
der. There  was  certainly  no  uncertainty  as  to  the  person  who  was 
to  take.  It  was  Mary  Thompson,  the  daughter,  clearly.  And  the 
time  of  her  taking  in  possession  was  equally  certain,  namely: 
when  EU&iAeth  Thompson  ceased  to  be  the  widow  of  the  testator, 
whether  it  was  effected  by  death  or  a  second  marriage. 

A  clearer  example  of  a  vested  remainder  could  scarcdy  he 
conceived.  But  admitting,  for  argumsnt's  sake,  plaintiffs  in  er- 
ror are  right  upon  this  question,  the  admission  is  certainly  fatal 
to  their  right  of  recovery;  for,  if  the  daughter  took  a  contingent 
remainder,  of  necessity  the  widow  could  not  havB  taken  a  fee, 
and  their  tight  of  recovery  rests  entirely  upon  the  hypothesis 
that  she  took  a  fee-simple  title  under  the  wHl. 
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We  are,  in  any  view,  clearly  of  opmion  that  the  decree  of  tlie 
Ctrcoit  Court  was  right,  and  it  ia  therefore  ifBimed. 


BfDNT  V.  HATiU 

37  Me.  363.    1853. 

One  having  only  a  contingent  interest  in  lands  hiings  an  ac- 
tion of  waste  against  the  defendant,  who  ia  acting  onder  pennis- 
flion  from  the  life  tenant. 

Applbton,  J.  This  is  an  action  of  the  case  in  the  nature  of 
waste,  and  it  is  brought  under  the  proTisioDs  of  B.  S.,  e.  129,  §§ 
4  and  5. 

Ephraim  Hunt,  under  whom  the  plaintifiEs  derive  title,  by  his 
last  will  gave  a  life  estate  in  the  premises  in  which  waste  is  al- 
lied to  have  been  committed,  to  his  wife,  and  after  her  decease, 
directed  that  equal  division  should  be  made  among  all  his  chil- 
dren, and  the  heirs  of  such  as  m%ht  then  be  deeeased,  of  all  his 
property,  both  real  and  personal.  The  tenant  for  life  is  still 
living,  and  the  defendant  represents  her  estate. 

The  rights  of  the  parties  depend  upon  the  nature  of  the  estate, 
which  was  devised  by  the  will  of  Ephraim  Hunt,  which  was  in  the 
words  following:— "J/(cr  the  deeease  of  my  dear  wife,  my  will 
is  that  my  executor,  hereafter  named,  cause  an  equal  division  to 
be  made  among  oil  my  children  and  the  heirs  of  such  as  may  thsn 
be  deceased."  The  persons  who  are  to  take  are  not  those  who 
are  living  at  the  death  of  the  testator.  The  dividon  is  not  then 
to  take  place.  This  is  to  be  done  at  a  subsequent  and  uncertain 
period.  If  the  estate  were  to  be  construed  as  vesting  at  the  death 
of  the  testator,  an  heir  might  convey  by  deed  his  share  of  the  es< 
tato,  and  if  he  should  decease  before  the  termination  of  the  life 
estate,  leaving  heirs,  his  conveyance  woold  defeat  the  estate  of 
such  heirs.  This  would  be  against  the  express  provisions  of  the 
will,  which  provide  that  the  estate  should  be  divided  "among  bis 
children  and  the  heirs  of  such  as  may  then  be  deceased. ' '  By  the 
terms  of  the  will,  the  estate  is  not  to  vest  till  after  the  death  of 
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the  widow,  and  then  the  division  is  to  enfine.  Till  then  there  is  a 
contingent^  as  to  the  persons  who  may  take  the  estate. 

"Contingent  or  execntoiy  remainders  (whereby  no  present  in- 
terest passes)  are  when  the  estate  in  remainder  is  limited  to  take 
effect,  either  to  a  dubious  and  uncertain  person,  or  upon  a  du- 
bious or  uncertain  event;  so  that  the  particular  estate  may  chance 
to  be  determined  and  the  remainder  never  take  effect:"  2  BL 
Com.  169.  In  Olney  v.  HuU,  21  Pick.  311,  the  words  of  the  de- 
vise were  almost  identical  with  those  in  the  case  now  under  con- 
sideration, and  the  Court  held  that  until  the  death  of  the  widow, 
it  was  uncertain,  who  would  then  be  alive  to  take,  and  that  there- 
fore no  estate  vested  in  any  ona  before  that  event  happened. 
■Where  an  estate  is  limited  to  two  persons  during  their  joint 
lives,  remainder  to  the  survivor  of  th«n  in  fee,  such  remainder  is 
contingent,  because  it  is  nncertain  which  of  them  will  survive ; 
2  Cruise's  Dig.  Title  16,  Bemainder,  c.  1,  §  21,  So  where  one  de- 
vised lands,  to  his  daughter  H.  and  her  husband,  for  their  re- 
spective lives,  and  after  their  death  to  the  heirs  of  H.,  it  was  held 
that  the  remainder  was  contingent  until  the  death  of  H.,  and 
then  vested  in  the  persons  who  were  then  heirs :  Richardson  v. 
Wheatland,  7  Met  169 ;  Sisson  t.  Seabury,  1  Sum.  235. 

It  is  obvious  that  by  the  terms  of  the  will,  the  plaintiff  took 
a  contingent  and  not  a  vested  remainder.  They  are  not  within 
the  provisions  of  B.  S.,  e.  129,  and  consequently  are  not  entitled 
to  maintain  this  action. 

Exertions  overruled.    Non-sutt  (XUIFIbmsd. 
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OF  ESTATES  UPON  CONDITION.* 

What  is  Meant  by  an  Estate  Upon  Condition.** 

WARNER  V.  BENNETT. 
31  Conn.  468.    1863. 

Sanvobd,  J.  Ib  our  opinion  the  eonv^ance  from  Tomlinaon 
to  Bennett  and  others  was  of  a  fee-«imple  estate  upon  condition 
expressed  in  the  deed.  The  instrument  ia  a  common  deed  of 
bargain  and  sale  to  the  ^antees,  their  heirs  and  assigns  forever, 
for  certain  uses  specified  in  the  deed,  which  contains  the  following 
clause;  "The  conditions  of  the  within  deed  are  such  that  when* 
ever  the  within-named  premises  shall  be  converted  to  any  other 
use  than  those  named  within,  and  the  within  grantees  shall 
knowiogly  persist  in  the  nse  thereof  for  any  purpose  whatever 
except  such  as  are  described  in  said  within  deed,  the  said  grant- 
ees forfeit  the  right  herein  conveyed  to  the  within-described 
premises,  npon  the  grantor  paying  to  the  said  Hatch  and  Ben- 
nett and  other  stockholders  the  appraised  value  of  such  build- 
ings as  may  be  thereon  standing."  ^ 

Blackstone  says,  estates  npon  condition  "are  such  whose  ex- 
istence depend  upon  the  happening  or  not  happening  of  some  on- 
certain  event  whereby  the  estate  may  be  originally  created  or  en- 
larged, or  finally  defeated:"  2  Bla.  Com.  151.  Littleton  says, 
"it  is  called  an  estate  upon  condition  because  that  the  estate  of 
the  feo-fee  is  defeasible  if  the  condition  be  not  performed;" 
§  325.  "A  condition  ia  created  by  inserting  the  very  word  'con- 
dition'or 'on  condition 'in  the  agreement:"  1  Bonvier's  Inst.  285. 
Conditions  are  precedent  or  subsequent.  ' '  Precedent  are  such  as 

•See  Sees.  1461-1481,  Vol.  10,  Cj-dopedia  of  Law. 
**8ee  8«C  1461,  ToL  10,  Cyvlopedta  of  Law. 
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muflt  liappen  or  be  performed  before  the  estate  can  vest  or  be  en- 
larged. Stibseqneat  are  sacb  by  the  failure  or  non-performance  of 
which  an  estate  already  vested  maybe  defeated:"  2  Bla.  Com.  154. 
In  the  case  of  a  condition  "tke  estate  or  thing  is  given  abso- 
lutely without  limitation,  but  the  title  is  subject  to  be  divested  by 
the  happening  or  not  happening  of  an  uncertain  event.  Where 
on  the  contrary  the  thing  or  estate  is  granted  or  given  untU  rni 
event  shall  have  arrived,  and  not  generally  with  a  liability  to  be 
defeated  by  the  happening  of  the  event,  the  estate  is  said  to  be 
given  or  granted  subject  to  a  limitation:"  2  Bouvier's  Inst.  275; 
2  Bla.  Com.  155. 

In  the  case  before  vs  the  estate  vested  in  the  grantees  npon  the 
delivery  of  the  deed,  to  have  and  to  hold  to  them,  their  heirs  and 
assigns,  not  until  they  should  convert  the  property  to  other  uses 
than  those  specified  in  the  deed,  nor  so  long  as  they  should  con- 
tinue to  use  it  for  the  purposes  specified,  but  forever ;  with  a  pro- 
viso or  condition  expressed  in  the  deed,  that  if  they  should  con- 
vert the  property  to  other  uses  they  should  forfeit  their  estate. 
The  words  employed  are  most  appropriate  and  apt  to  make  an  ex- 
press condition  in  deed.  They  are  "the  conditims  of  the  within 
deed  are  such, ' '  etc.  And  in  Mary  Portington  's  Case,  10  Coke,  41a, 
it  is  said  that  "ejcpress  words  of  condition  shall  not  be  taken 
for  a  limitation."  It  haa  indeed  been  held  that  they  may  be  so 
taken  where  the  estate  is  limited  over  to  a  third  person  upon  the 
breach  or  non-performance  of  the  condition  (Lady  Anne  Fry'a 
Case,  1  Inst.  202) ,  but  there  is  no  such  limitation  over  in  the  case 
before  us.  So  when  it  is  said  that  "whenever  the  within-named 
premises  shall  be  converted  to  any  other  use,"  etc.,  "the  grantees 
forfeit  the  right  herein  conveyed,"  it  is  clearly  indicated  that  the 
estate  thus  forfeited  by  the  misappropriation  is  to  be  cut  off  be- 
fore the  time  originally  contemplated  for  its  termination  by  the 
parties. 

But  it  is  said  that  by  the  terms  of  the  instrument  the  forfeiture 
depends  not  merely  npon  the  misappropriation  of  tiie  property 
by  the  grantees,  but  also  upon  the  grantor's  payment  of  the  ap- 
praised value  of  the  building.  Suppose  it  is  so,  how  can  that  af- 
fect the  question  whether  this  is  a  condition  in  deed  or  a  limita- 
tion* No  matter  how  many  events  the  forfeiture  depends  upon 
nor  how  many  individuals  must  act  in  producing  them,  when  all 
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those  erents  concur  and  co-exist  the  forfeitore  is  effected  as  com- 
pletely as  if  it  depended  upon  the  occurrence  of  a  single  event, 
and  the  action  or  omission  of  a  single  individual.  But  the  pay- 
ment for  the  building  was  not  an  event  upon  which  the  forfei- 
ture depended.  It  was  merely  a  duty  imposed  upon  the  grantor 
by  the  contract  in  addition  to  that  which  the  law  imposed,  to 
enable  him  to  take  advantage  of  the  breach  of  condition  and  en- 
force the  forfeiture.  His  legal  obligation  to  enter  for  breach  of 
the  condition  was  in  no  wise  affected  by  it.  The  estate  conveyed 
by  the  deed  was  not  an  easement,  or  any  other  right  or  interest 
in  the  property  less  than  a  fee  simple.  The  fact  that  the  instru- 
ment was  signed  by  both  of  the  parties  to  it  is  of  no  importance. 
They  were  neither  more  nor  less  bound  by  the  stipulations  and 
conditions  contained  therein  by  reason  of  such  signature.  The 
instrument  contains  no  contract  on  the  part  of  the  grantor  to  pay 
for  the  building.  The  provision  upon  that  subject  operates  as  a 
qnalification  of  the  grantor's  right  to  enforce  the  forfeiture  and 
regain  his  property,  but  operates  in  no  other  way.  But  for  that 
provision  the  estate  granted  oonld  have  been  put  an  end  t«,  and 
revested  in  the  grantor,  by  an  entry  only;  under  that  provision 
an  entry  could  be  made  available  only  by  payment  for  the  build- 
ing also. 

We  think  it  clear  that  the  estate  of  the  grantees  was  an  estate 
on  condition  in  deed,  and  that  it  was  an  estate  upon  condition 
subsequent ;  and  hence,  notwithstanding  a  breach  of  the  condition 
by  reason  of  which  the  estate  might  have  been  defeated,  it  must 
continue  to  exist  in  the  grantees,  with  all  its  original  qualities 
and  incidents,  until  the  grantor  or  his  heirs  by  an  entry  (or  its 
equivalent,  a  continual  claim)  have  manifested  in  the  way  re- 
quired by  law,  their  determination  to  take  advantage  of  the 
breach  of  condition,  to  avail  themselves  of  their  legal  rights,  and 
to  reclaim  the  estate  thus  forfeited. 

The  law  upon  this  point  is  thus  laid  down  by  Professor  Wash- 
bum,  in  the  first  volume  of  his  treatise  on  real  property,  page 
450,  with  accuracy  and  precision :  "A  condition,  however,  defeats 
the  estate  to  which  it  is  annexed  only  at  the  election  of  Tiim  who 
has  a  right  to  enforce  it.  Notwithstanding  its  breach,  the  es- 
tate, if  a  freehold,  can  only  be  defeated  by  an  entry  nukde,  and 
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until  tliat  is  done  it  loses  none  of  ita  ori^al  qaalitieB  or  inci- 
dflntB."     See  also  lb.  452;  2  Bla.  Cihu.  155;  2  Cruise  Dig.  42. 

But  there  is  in  this  bill  no  allegation  that  an  entry  for  oon- 
dition  brokai  was  ever  made.  No  right  to  maintain  this  soit 
is  disclosed,  no  title  to  the  property  is  set  up,  nothii^  is  claimed 
but  a  right  of  entry  for  condition  broken.  And  for  this  reaacoi, 
if  for  no  other,  the  bill  is  insofBcient,  and  the  decree  most  be 
pronounced  erroneous. 

The  allegation  in  relation  to  an  abandonment  of  the  proper^ 
is  immateriaL  It  is  not  averred  that  the  grantees  had  aban- 
doned the  property,  bat  only  that  they  had  abandoned  it  "so 
far  ss  the  uses  named  in  said  deed  are  concerned;"  that  is,  that 
they  had  ceased  to  use  the  property  for  the  purposes  for  which 
the  grant  was  msde,  not  that  they  had  ceased  to  use  it  alto^ther. 
What  effect  an  absolute  and  entire  abandonment  of  the  property 
by  the  grantees  would  bare  had  upon  the  l^al  or  equitable  ri^ts 
of  this  petitioner,  we  are  not  now  called  upon  to  decide. 

Secondly.  A  right  of  entry  for  condition  broken  is  not  assign- 
able at  common  law,  and  we  have  no  statute  which  makes  it  so : 
2  Cruise  Dig.  4;  4  lb.  113;  1  Spence  Eq.  153;  1  Swift  Dig.  93. 
The  grantor  or  his  heirs  only  can  enter  for  breach  of  such  condi- 
tion :  1  Washb.  on  Keal  Prop.  451 ;  2  Cruise  Dig.  44.  The  peti- 
tioner therefore  could  have  obtained  no  rig^t  or  title  to  make  an 
entry  for  breach  of  the  condition,  and  without  such  entry  the 
estate  of  the  grantees  could  not  be  terminated,  and  no  suit  at  law 
or  in  equity  could  be  maintained  against  the  occupant  of  the 
property. 

Thirdly.  If  there  was  a  breach  of  the  condition  and  a  for- 
feiture of  the  grantees'  estate  in  consequence,  and  if  a  right  of 
entry  could  be  and  was  in  fact  assigned  to  the  petitioner,  still 
the  petitioner  could  sot  obtain  the  relief  for  which  he  seeks  in  a 
Court  of  Equity,  because  that  Court  never  lends  its  aid  to  en- 
force a  forfeiture:  4  Kent  Com.  130;  2  Stoiy  Bq.  Jur.,  §  1319; 
Livingston  v.  Tompkins,  4  Johns.  Ch.  415. 

Lastly.  If  the  r^ht,  title,  or  interest,  whatever  it  was,  of  the 
grantor  or  his  heiis  was  assignable,  and  wsa  assigned  to  and 
vested  in  the  petitioner,  as  he  claims,  he  had  no  occasion  to  come 
into  a  Court  of  Equity  for  relief,  "We  do  not  see  why  he  might 
not  have  entered  for  breach  of  the  conditioiis,  requested  the  re- 
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Hpondent  to  unite  with  bim  in  procuring  an  appraisal  of  the 
building,  if  he  refoaed  procured  such  appraisal  without  the  re- 
spondent'e  co-operation,  tendered  the  amount  ot  the  appraisal, 
and  brought  his  action  of  ejectment.  The  petitioner's  legal  right, 
if  he  had  it,  to  put  an  end  to  the  grantee 's  estate  and  obtain  pos- 
aession  of  the  property,  ve  think,  could  not  have  been  defeated  bjr 
the  respondent's  refusal  to  co-operate  in  the  appraisal  or  accept 
the  toider.  See  1  Swift  Dig.  295 ;  Powell  on  Cont.  417 ;  Whit- 
ney V.  Brooklyn,  2  Conn.  406.  We  know  of  no  power  in  a  Court 
of  Equity  to  compel  the  respondent  to  join  the  petitioner  in  pro- 
curing an  appraisal,  nor  to  make  one,  in  such  a  case  as  this ;  and 
we  see  no  occasion  for  the  exercise  of  such  a  power  if  it  exists. 
We  think  the  petitioner  has  an  adequate  remedy  for  the  enforce- 
ment and  protection  of  all  hia  rights  at  taw. 
There  is  h  anifest  ebbob  in  this  becobd. 


An  Estate  Upon  Condition  Distinguished  from  an  Estate  Upon 
Condilionid  Limitation* 

HENDERSON  v.  HXJNTEB. 

95  Pa.  8t.    335. 

Aqhew,  J.  This  was  an  action  of  trespass  by  church  trustees 
under  a  deed  of  trust  made  by  Thomas  Pillow  in  1836,  for  tak- 
ing down  and  removing  the  materials  of  a  chnrch  building  in 
1867.  The  case  turns  on  the  limitation  in  the  deed.  The  legal 
estate  of  the  trustees  clearly  has  no  duration  beyond  the  use  it 
was  intended  to  protect.  The  word  "Buoceaaors"  is  used  to  per- 
petuate the  estate,  but  as  tiie  trustees  are  an  nniocorporsted  body 
having  no  legal  succession,  there  is  nothing  in  the  terms  of  the 
grant  to  carry  the  trust  beyond  its  appropriate  use.  This  brings 
us  to  the  limitations  of  the  use  itself. 

It  is  for  the  erection  of  "a  house  or  place  of  worship  for  the 
use  of  the  members  of  the  Methodist  Episcopal  Church  of  the 
United  States  of  America  (so  long  as  they  vse  it  for  that  pur- 
pose, and  no  longer,  and  then  to  return  "back  to  the  original 

•See  Sec.  14eB,  Vol.  10,  Crdopedla  of  Law. 
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ovmer),  aeeording  io  ths  rulea  and  diioipline  which  from  time  to 
time  may  ie  agreed  upon  and  adopted  by  the  ministers  and 
preachere  of  the  said  church  at  their  Oener<d  Conference  in  the 
United  States  of  America."  This  is  the  main  purpose  of  the 
trust,  the  other  portions  of  the  deed  relating  to  the  use  heinff 
anoiUary  only  to  this  principal  object.  The  interjected  words, 
"so  long  as  they  use  it  for  that  purpose  and  no  longer,  am<0 
then  to  return  back  to  the  original  owner,"  are  terms  of  un- 
doubted limitation,  and  not  of  condition.  They  accompany  the 
creation  of  the  estate,  qualify  it,  and  prescribe  the  bounds  beyond 
which  it  shall  not  endure. 

The  equitable  estate  ia  in  the  membera  of  the  chorch  bo  long 
as  thef  we  the  houae  as  a  place  of  worship  in  the  manner  pre- 
scribed and  no  longer.  This'  is  the  boundary  set  to  their  interest, 
and  when  this  limit  is  transcended  the  estate  expires  by  ita  own 
limitation,  and  retnms  to  its  author.  The  words  thus  used  have 
not  the  slightest  cast  of  a  mere  condition.  No  estate  for  any 
fixed  or  determioate  period  had  been  granted  before  these  ex- 
pressions were  reached,  and  they  were  followed  by  no  proviso 
or  other  indication  of  a  condition  to  be  annexed. 

"A  special  UmitaHon,"  says  Mr.  Smith,  in  his  work  on  Exec- 
utory Interests,  p.  12,  "is  a  qualification  serving  to  mark  out  the 
bounds  of  an  estate,  so  as  to  determine  it  ipso  facto  in  a  given 
event  without  action,  entry,  or  claim,  before  it  would,  or  mdgkt, 
otherwise  expire  by  force  of,  or  according  to,  the  general  limita- 
tion." A  special  limitation  may  be  created  by  the  words  "untU," 
"so  long,"  "if,"  "whilst,"  and  "during,"  as  when  land  is  grant- 
ed to  one  so  long  as  he  is  parson  of  Dale,  or  vAUe  he  continue* 
unmarried,  or  untU  out  of  the  rents  he  sh(dl  have  made  £500. 
2  Black.  Com.  155;  Smith  on  Exec.  Int.  12;  Thomas  Coke,  2  vol., 
120-31;  Feame  on  Bern,  12, 13  and  note  p.  10.  "In  such  case," 
says  Blackstone,  "the  estate  determines  as  soon  as  the  contingency 
happcTis  {when  he  ceases  to  be  parson,  marries  a  wife,  or  has  re- 
ceived the  £500),  and  the  subsequent  estate  which  depends  on 
such  determination  becomes  immediately  vested,  without  any  act 
to  be  done  by  him  who  is  next  in  expectancy." 

The  effect  of  the  limitation  in  this  case  was  that  estate  of  the 
trustees  termiTiated  the  m/iment  the  house  ceased  to  be  used  as  a 
place  of  worship  according  to   the   rules  and   discipline  of  tJie 
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church,  by  the  members  to  whose  use  in  that  manner  it  had  been 
granted;  and  the  reversion  ipso  facto  returned  to  Thomas  PUlow 
the  grantor.  The  abandonment  of  the  house  as  a  place  of  wor- 
ship,  therefore,  became  a  chief  question  in  the  cause,  because 
the  title  of  the  traatees  to  the  property,  and  consequently  their 
right  to  maintain,  this  action,  hinged  upon  this  event.  Then,  aa 
the  use  of  the  members  of  this  church  was  to  be  according  to  the 
rules  and  discipline  from  time  to  time  adopted  by  the  general 
conference,  it  became  a  question  whether  the  alleged  abandon- 
ment of  the  house  as  a  place  of  worship  was  by  church  author- 
ity, and  according  to  the  rules  and  discipline  then  existing ;  for  a 
mere  temporary  suspension  of  service  there,  or  a  discontinuance 
of  the  use  without  authority,  would  not,  ipso  facto,  determine  the 
use.  Hence  an  inquiry  both  into  the  fact  of  abandonment  and 
the  authority  of  the  church  became  essential. 

According  to  tho  constitution  and  discipline  of  the  Methodist 
Episcopal  Church  of  the  U.  S.,  its  preachers,  denominated  dea- 
cons and  elders,  are  not  called  by  the  societies  to  which  they 
preach,  but  are  appointed  to  stations,  and  to  travel  in  circnits, 
by  the  presiding  bishop  of  the  annual  conference.  The  power 
is  lodged  in  him,  but  from  a  practical  necessity  he  acts  with  the 
advice  of  his  council  of  presiding  elders  assembled  at  the  annual 
conference.  The  government  of  the  church  is  clerical  and  not 
lay.  It  has  no  admixture  of  the  layity,  excepting  in  the  quar- 
terly conference  of  the  circuit  or  station,  in  which  certain  lay 
ofBcial  members  are  admitted  to  seats  ex  necessitate  rei.  The 
annual  conferences  are  composed  of  the  deacons  and  elders  in 
the  traveling  ministry  within  the  respective  conferences,  pre- 
sided over  by  a  bishop  or  superintendent  as  originally  termed, 
assigned  to  hold  the  conference  by  the  board  of  bishops.  The 
general  conference  consists  of  delegates,  elected  by  all  the  an- 
nual conferences  from  among  the  traveling  preachers,  presided 
over  by  the  bishops  in  turn,  and  holding  its  sessions  quadren- 
nially. 

The  annual  conferences  are  divided  into  districts,  composed 
of  the  circuits  and  stations  within  their  respective  boundaries. 
Over  each  district  the  bishop,  at  the  annual  conference,  ap- 
points an  elder  to  preside,  who  travels  his  district  fonr  times  a 
year,  and  presides  at  the  quarterly  conferences  in  each  circuit 
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or  ststion,  compceed  of  the  traveling  and  loci^  preaoben,  ez" 
borters,  stewards,  class  leaders,  trustees,  and  first  male  saperin- 
tendent  of  Suaday-schools.  A  station  has  a  single  place  of 
stated  pablic  service,  while  a  circuit  has  several.  It  ia  to  these 
circuits  and  stations  the  traveling  preachers  are  assigned  at 
every  annual  conference.  In  hia  circuit  or  station  the  preadier 
in  charge  arranges  or  "plans"  the  appointments  of  service 
during  the  term  of  his  own  appointments.  In  planning  the 
circuit  he  may  take  the  advice  of  the  stewards,  if  he  choose  to  ask 
it;  and  in  arranging  the  appointments  for  service  it  is  his  duty 
to  give  the  local  preachers  within  his  charge  regolar  and  sys- 
tematic employment  on  the  Sabbath. 

No  specific  directions  are  fooud  in  the  discipline  as  to  the 
arrangement  of  the  appointments,  and  the  whole  subject  seems 
in  a  great  measure  committed  to  the  sound  discretion  of  the 
traveling  preacher  in  charge,  subject  only  to  the  discipline  duty 
of  preaching  where  there  is  the  greatest  number  of  quiet,  will- 
ing hearers,  the  most  fruit,  and  where  the  Spirit  moat  abounds; 
and  subject  to  tiie  superintending  control  of  the  presiding 
elder,  whose  duty  it  is  to  oversee  the  spiritual  and  temporal 
business  of  the  church;  to  take  charge  of  all  elders  and  deaoms 
in  his  district,  and  to  take  care  that  the  discipline  shall  be 
enforced  in  his  district. 

As  to  the  particular  boilding  or  honse  in  wbich  services  shall 
be  statedly  held,  there  is  nothing  definite  in  the  discipline,  and 
the  authority  over  it  seems  to  be  only  inferential,  arisii^  out  of 
the  power  of  the  preacher  in,  charge  to  arrange  the  appoint- 
ments of  service,  which  must  include  places  as  well  as  times  of 
appointment.  This  vagueness  probably  flows  from  the  fact 
that  at  just  this  point  the  boundary  of  church  polity  interlocks 
with  the  lines  of  popular  support,  for  money  and  members 
must  come  from  the  laity.  Still  church  polity  resCTvea  a  large 
share  of  control  over  ehurch  property,  as  wiU  be  seen  in  the 
chapter  on  this  subject;  with  a  sorrowful  recognition,  however, 
of  its  dependence,  for  plainness  and  economy  in  the  building  of 
churches  is  enjoined,  lest  the  necessity  of  raising  money  make 
rick  men  necessary  to  the  church,  and  if  so  {says  the  disciple), 
"we  must  be  dependent  on  them,  yea,  governed  by  them,  and 
then  farewell  to  Methodist  discipline,  if  not  doctrine,  too." 
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In  order  to  preserve  control,  however,  it  is  made  the  duty  of 
the  quarterly  confereDcea  to  secure  the  ground  on  which  chorches 
are  to  be  built  according  to  the  deed  of  settlement,  and  to  admit 
no  charter  or  deed  that  does  not  secore  the  rights  of  the  preach- 
ers of  the  chorch  in  the  ministration  of  its  services  according 
to  the  tme  meaning  of  the  deed  of  settlement,  the  form  of  which 
ia  prescribed. 

Thus  the  effect  of  this  active  control  of  the  clerical  author- 
ities of  the  church  over  preachers,  preaching,  and  church  prop- 
er^, is  to  take  from  the  society  at  large,  or  laity,  the  power 
of  continuing  any  building  as  a  place  of  worship  according  to 
the  rules  and  discipline  of  this  church,  after  the  ecclesiastical  au- 
thority has  resolved  to  discontinue  the  services  of  its  preachers 
there.  The  society  might  chooee  to  worship  there  of  their  own 
head,  and  call  a  preacher  of  their  choice  who  was  willing  to 
come  without  the  authority  of  his  church,  but  in  doing  so  they 
would  cut  themselves  off  from  their  churtii  connection,  and 
would  be  worshipping  there  no  longer  as  members  of  this 
churdi  under  its  rules  and  discipline ;  for  to  worship  as  members 
and  under  the  discipline  they  must  accept  the  traveling  preacher 
sent  to  them  by  the  bishop.  Consequently,  the  trust  in  this 
case  ceased  when  the  proper  church  authorities,  acting  under 
and  according  to  the  rules  and  discipline,  totally  abandoned  the 
building  as  a  place  of  worship  for  the  members  of  this  church. 

The  fact  of  snch  an  abandonment  was  submitted  by  the  judge 
and  found  by  the  jury.  In  his  chai^  the  learued  judge  sub- 
mitted the  questdon  on  the  testimony  of  the  presiding  elder  and 
the  book  of  discipline  as  to  the  authority  for  ao  doii^;  and  on 
hia  testimony  and  that  of  others  as  to  the  actual  discontinuance 
of  services  there  and  the  caoses  thereof.  This  was  all  he  could 
do,  as  the  queation  of  fact  belonged  to  the  jury. 

The  reverend  gentleman  had  testified  that  the  church  had 
been  abandoned  by  the  conference  in  March,  1867,  and  that  this 
action  having  been  taken  by  hia  bishop  and  his  council  of  pre- 
siding elders,  and  the  preaching  removed  to  the  school-house  in 
the  village,  any  preaching  in  this  building  after  the  confer- 
ence, was  without  the  sanction  or  authority  of  the  church. 

I  must  say  I  have  not  discovered  in  the  discipline  the  precise 
ground  of  the  bishop's  authority  to  do  this;  yet  it  may  be  a 
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proper  understanding  of  his  anthority  as  gathered  from  the 
entire  body  of  church  law,  and  the  rule  in  the  civil  court  is 
that  the  churches  are  left  to  speak  for  themselves  in  matters  of 
discipline  and  doctrine.  German  Reformed  Church  v.  Com- 
monwealth, 3  Barr,  282.  But  however  the  fact  may  be,  where 
the  precise  power  is  lodged,  certain  it  is  in  this  case  this  proof 
was  made,  and  with  it  the  fact  that  the  abandonment  of  the 
building  had  also  the  express  sanction  of  the  presiding  elder 
and  inferentially  the  sanction  of  the  preacher  in  charge. 

We  cannot  say,  therefore,  that  the  fact  of  abandonment  waa 
submitted  without  sufGcient  evidence.  The  fact  being  found  by 
the  jury,  these  plaintiffs— at  the  time  of  the  removal  of  the 
building— were  no  longer  trustees  of  the  property  by  the  very 
terms  of  the  limitation  in  the  deed,  and  had  no  ownership  or 
estate  to  enable  them  to  maintain  this  action. 

This  is  sufBcient  for  the  purposes  of  this  case.  But  it  is  also 
insisted  that  these  trustees  were  superseded  by  the  election  of 
new  trustees  by  the  quarterly  conference  under  a  new  rule 
adopted  by  the  general  conference  of  1864  We  shall  express 
no  opinion  on  this  point,  the  interest  depending  on  the  Conn  of 
the  deeds  made  previous  to  1864,  being  too  important  to  be 
determined  upon  a  meager  presentation  of  the  case  to  us.  It 
is  proper,  however,  to  suggest  to  the  church  authorities  that 
this  is,  perhaps,  perilous  ground  to  stand  upon.  The  church 
may  provide  a  new  mode  for  the  election  of  trustees,  and  make 
their  deeds  hereafter  conform  to  this  mode.  But  when  it  cornea 
to  the  right  to  supplant  trustees  established  by  contract,  or  to 
fill  vacancies  in  a  mode  differing  from  the  terms  of  the  con- 
tract, which  are  the  laws  of  the  trust,  a  new  question  arises. 

A  deed  is  a  contract  inter  partee,  the  grantor  on  erne  side 
and  the  trustees  on  the  other,  and  even  the  legislature  cannot 
impfur  the  contract.  If  convicts  should  arise  between  the 
trustees  nominated  or  provided  for  in  the  deed  and  those  ap- 
pointed by  the  quarterly  conferences,  it  may  be  found  difficult 
to  overthrow  the  will  of  the  grantor  <je  fiist  pari?  in  the  deed 
expressed  in  this  contract  form. 

JddOUBNT  ATFntMZD. 
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A  Conditiem  is  to  ie  Distinguished  from  a  Trust.* 
NEELY  V.  HOSKINS. 
84  Me.  386. 
ts,  C.  J.    This  is  a  real  action  to  recover  a  lot  of  land, 
with  a  church  edifice  thereon  aitnated  in  Old  Town,  the  demand- 
ant claiming  under  a  deed  to  himself  from  Ira  Wadleigh,  dated 
November  21,  1885,  which,  omitting  formal  parts  and  descrip- 
tion of  premises,  is  as  follows; — 

"fi'now  ail  men  iy  these  presents,  that  I,  Ira  Wadleigh,  now 
of  Sacramento,  in  the  State  of  California,  formerly  of  Old  Town, 
Maine,  by  Joseph  B.  Moor,  of  Bangor,  my  lawful  attorney  duly 
and  legdly  authorized  to  make  and  execute  and  deliver  these 
presents,  in  cOTisideration  of  five  hundred  dollars  to  me  in  hand 
paid  by  George  Burgess,  of  Gardner,  bishop  of  the  Protestant 
Episcopal  Church  for  the  diocese  of  Maine,  the  receipt  whereof 
is  hereby  acknowledged,  do  hereby  give,  grant,  seU  and  convey 
unto  the  said  George  Burgess,  bishop  as  aforesaid,  upon  the  con- 
dition that  it  shtUl  be  forever  for  the  use  of  the  Protestant  Epis- 
copal Church  at  Old  Tovm,  and  to  his  successors  in  said  office 
forever,  a  certain  lot  of  land  on  the  east  side  of  Marsh's  islattd, 
in  Old  Town,  county  of  Penobscot,  Maine,  and  all  the  buildings, 
fixtures,  and  property  thereon  at  the  date  hereof,  known  as  'St. 
James'  Church  and  Lot,'  to  u>it:  •  •  •  Reserving  and  ex- 
cepting from  said  conveyance  to  said  Wadleigh  and  to  J.  H,  Hil- 
lard,  thffir  heirs  and  assigns,  the  occupation  of  three  pews  num- 
bered eleven  and  thirteen,  and  to  said  Hillard  the  pew  heretofore 
conveyed  to  him  by  deed  from  said  WatReigh  or  the  parish  of  St. 
James'  Church.    •     •     • 

"To  have  and  to  hold  the  aforegranted  premises,  with  all  the 
privilege  and  appurtenances  thereof,  to  the  said  Oeorge  Bnrgess, 
and  hifi  successors  in  said  office,  forever.  And  I  do  covenant 
with  said  grantee  and  his  snccessora  that  said  premises  are  free 
of  all  incnmbrances  created  by  me,  and  that  I  and  my  heirs  shall 
and  will  warrant  and  defend  the  same  to  said  grantee  and  his 
successors  forever  against  the  lawful  claims  and  demands  of  all 
persons  daiming  by,  through,  or  under  me. 

"In  witness  whereof  I,  the  said  "Wadleigh,  by  Joseph  B.  Moor, 
my  attorney,  authorized  as  aforesaid,  for  the  consideration  afore- 
said, have  hereunto  set  my  hand  and  seal  this  — — —  day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

sixty-five." 

The  defendants  are  grantees  and  heirs  of  Ira  Wadleigh,  now 

•See  Bee  1«6,  Vol.  10,  Cydopedla  of  Iaw. 
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deceased,  and  elaim  tliat  the  foregoing  is  a  deed  upon  ocmditioD 
sabsequent,  ttiat  the  conditioa  has  been  bn^eu,  anil  that  the 
estate  has  reverted  to  themselTes  as  auch  heirs. 

Upon  the  question  of  forfeiture  and  reverter,  and  of  estoppel 
and  waiver,  much  is  adduced  on  both  sides,  and  many  ai^ia- 
ments  urged.  The  defeudant's  counsel,  hovever,  deny  that  &e 
conveyance  ia  upon  condition,  contending  that  it  is  to  be  con- 
strued as  a  deed  of  trust  merely.  If  this  position  be  tenable, 
'  and  we  feel  constrained  to  so  hold,  all  the  other  questions  that 
have  appeared  in  the  case  become  superseded  thereby. 

It  is  not  expressed  in  the  deed  tkat  tke  estate  ahdU  be  reverti- 
ble  for  any  cause,  but  it  ia  contended  that  the  idea  is  implied. 
Tke  term  "condition"  does  not  necessarily  import  it.  "Con' 
dition"  may  mean  "trust,"  and  "trust"  mean  "condition," 
oftentimes.  The  construction  must  depend  upon  the  context  and 
any  admissible  evidence  outside  of  tke  deed. 

An  examination  of  certain  prior  instruments  of  conveyance 
to  Wadleigh  from  the  parish,  named  in  his  deed  to  the  bishop, 
will  very  much  assist  in  showing  the  intention  of  the  parties  aa 
contained  in  the  deed  in  question. 

The  parish,  having  a  full  title  to  the  property,  excepting  as 
incumbered  by  mortgage,  conveyed,  on  July  8,  1852,  to  Wad- 
leigh certain  pews  in  the  bouse  by  a  deed  of  the  following 
form:— 

"Know  all  men  by  these  presents,  that  we,  the  undersigned, 
wardens  of  St.  James'  Church,  in  Old  Town,  being  duly  author- 
ized in  the  premises,  in  consideration  of  large  claims  against  the 
pariah  given  up  to  us  in  said  capacity  by  Ira  Wadleigh,  Esq., 
which  we  do  hereby  acknowledge,  have  bargained,  sold,  and  con- 
veyed, and  by  these  presents  do  hereby  bargain,  sell,  and  convey, 
unto  said  Wadleigh  and  his  heirs  and  assigns  forever,  the  right 
to  occupy,  use,  and  enjoy  forty-five  pews  in  St.  James'  Church, 
in  Old  Town  aforesaid,  and  the  privileges  to  said  pevrs  belonging, 
said  pews  being  numbered  aa  below. 

'"This  conveyance  is  on  the  condition  that  neither  the  aaid 
Wadleigh,  nor  his  heirs  or  assigns,  shall  change  the  worship  in 
said  church  to  any  other  denomination  than  that  of  the  Protest- 
ant Episcopal  Church,  or  in  any  manner  consent  that  it  may  be 
changed,  and  it  shall  be  void,  and  the  property  revert,  if  so 
changed,  either  wholly  or  in  part. 

"To  have  and  to  hold  the  rights  aforesaid  to  him,  said  Wad- 
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leigh,  and  his  heirs  and  assigns,  forever,  upon  tlie  condition 
afor«eaid.  And  we  do  hereby  in  our  said  capacity  covenant  with 
said  Wadleigh  that  said  pews  are  free  of  all  incumbrances,  and 
that  we  in  our  said  capacity  will,  and  the  wardens  of  said  church 
shall,  warrant  and  defend  said  pews  on  the  condition  aforesaid, 
to  him,  said  Wadleigh,  and  his  heirs  and  assigns  forever,  against 
the  lawful  claims  and  demands  of  all  persons. 

"In  testimony  whereof  we,  the  wardens  of  the  church  afore- 
said, have  set  their  hands  and  affixed  their  seals  this  eighth  day 
of  July,  A.  D.  1852,  in  our  capacity  of  wardens, 

' '  The  pews  hereby  conveyed  are  numbered  as  follows ;  •   •    • 
"Signed,  sealed  and  delivered  in  the  presence  of  us. 

"D.  C,  Weston.    Ira  Waduuoh.     [l.  s.] 
"Cony  Foster,  [l.  s.]" 

On  the  same  day  the  parish  made  to  him  another  deed  (omit- 
ting a  part  of  the  description  of  the  premises),  as  follows:— 

"Know  all  men  by  these  presents,  that  we,  Ira  Wadleigh  and 
Cony  Foster,  wardens  of  the  parish  of  St.  James'  Chorch  in  Old 
Town,  Maine,  being  duly  authorized  in  the  premises,  in  consid- 
eration that  Ira  Wadleigh,  Esq.,  of  said  Old  Town,  has  given  to 
the  said  parish  a  receipt  in  full  of  all  demands,  and  has  also 
given  to  said  parish  a  full  release  and  discharge  of  a  mortgage 
against  said  parish,  recently  assigned  to  said  Wadleigh  by  Sam- 
uel Blake,  £aq.,  do  hereby  give,  remise,  release,  sell,  and  forever 
quitclaim  unto  the  said  Wadleigh,  his  heirs  and  assigns,  a  certain 
parcel  of  land,  with  the  church  and  one  other  building  there- 
on, lying  on  the  east  side  of  Marsh  Island,  in  said  Old  Town, 
viz.:  Lot  numbered  fourteen,  according  to  Herrick's  plan  of 
part  of  lot  numbered  fifteen,  Holland's  survey  and  plan,  and 
bounded  as  follows:  •  •  •  Being  the  same  lot  conveyed  to 
the  parish  by  Turner  Cowing  and  James  Green,  November  20, 
1840. 

"To  have  and  to  hold  the  aforementioned  premises,  with  all 
the  privileges  and  appurtenances  to  the  same  belonging,  to  the 
s&iA  Wadleigh,  and  to  his  heirs  and  assigns,  forever,  subject  to 
the  following  reservations  and  conditions  :— 

"The  said  parish  reserves  to  itself  forever  the  ownership  of 
all  the  pews  in  said  church,  together  with  free,  sole,  uncondi- 
tional, uninterrupted,  and  exclusive  use,  occupation  and  control 
of  said  church,  with  its  appurtenances,  except  the  basement  hall, 
forever.  This  reservation  includes  the  furnace  and  cellar  in  the 
rear  of  sajd  hall,  with  the  right  of  access  at  all  times  to  and  from 
said  cellar  through  said  hall. 

' '  The  parish  reserves  the  right  to  repair  and  alter  said  church 
and  to  rebuild  it,  it  destroyed  fropi  any  cause,  on  the  old  founds- 
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tions,  free  of  all  charges  of  ground  rent  forever.  It  is  under^ 
stood,  however,  that  the  insurable  interest  in  said  church  and  its 
appurtenances  is  to  be  and  remain  in  the  said  Wadleigh,  his 
heirs,  representatives,  and  assigns,  the  insurance  thereof  to  be 
made  in  his  and  their  names,  and  for  his  and  their  use  and 
benefit,  the  said  parish  divesting  itself  of  all  insurable  inter- 
est; and  the  foregoing  reservations  are  made  subject  to  this 
qualification  :— 

' '  The  insurable  interest  thus  made  available  to  the  said  Wad- 
leigh is  intended  as  a  compensation  in  part  for  the  great  expen- 
ditures and  sacrifices  which  be  has  made  in  behalf  of  said  parish 
in  the  erection  of  said  church.  The  following  are  the  conditions 
on  which  this  deed  is  given : — 

"Condition  first  is  that  neither  the  said  Wadleigh,  nor  his 
heirs  nor  assigns,  shall  ever  use  said  basement  hall,  nor  allow 
nor  suffer  it  to  be  used  on  Sundays;  so  that  the  church  services 
may  never  be  disturbed  on  this  holy  day  by  any  movements  or 
noise  underneath.  Nor  shall  said  hall  be  used  on  any  other  day 
of  the  week  for  any  purpose  that  may  be  an  annoyance  to  the 
parish,  or  disturb  the  week  day  services  in  said  church. 

"Condition  second  is  that  so  much  of  the  lot  hereby  conveyed 
as  lies  east  of  a  line  twenty  feet  distant  from  the  west  end  of 
said  church,  and  parallel  thereto,  shall  always  be  left  with  said 
church  for  its  accommodation. 

"In  witness  whereof  we,  the  said  Wadleigh  and  Poster,  have 
hereunto  set  our  hands  and  seals  this  eighth  day  of  July,  A.  D. 
eighteen  hundred  and  fifty-two,  in  their  capacity  of  wardens 
aforesaid.  "Ika  WAnLinoa.     [l.  s.] 

"Cony  Fosteb.      [ca] 

"Signed,  sealed,  and  delivered  in  the  presence  of 

"Nathan  Wbbton, 
"Daml.  C.  Weston." 

These  deeds,  as  explained  I^  other  facts,  show  quite  conclu- 
sively that  the  deed  to  the  bishop  was  intended  to  be  a  con- 
veyance in  trust,  and  not  upon  any  condition  that  could  work 
a  forfeiture  to  the  grantor.  The  only  condition  that  was 
created  lies  between  the  bishop  and  the  parish. 

One  very  influential  fact,  tending  to  show  the  correctness  of 
this  conclusion,  is  that  the  conveyance  was  not  a  gift  or  dona- 
tion from  Wadleigh,  but  a  purchase  from  him  by  the  bishop, 
who  ooUeeted  the  money  for  the  purpose  from  sources  outside 
of  the  parish.  Then  there  is  the  further  fact  that  Wadleigh 
conveyed  not  mach  more  than  &  technical  title  to  the  proper^, 
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already  loaded  with  restraints  and  conditions  in  favor  of  the 
parish,  giving  only  a  qoitclaim  deed  or  what  amoonts  to  such. 
He  had  not  the  estate  to  convey.  At  most  he  had  but  a  limited 
right  of  possession  and  use  in  a  basement  hall  in  the  building, 
and  a  right  of  occupation  in  a  considerable  number  of  pews.  It 
would  certainly  be  unusual  to  annex  such  a  condition  as  is  pre- 
tended upon  a  purchase  of  gueh  an  interest  in  such  a  property. 

It  will  be  seen  from  the  deed  to  Wadleigh  what  a  burden  was 
imposed  upon  his  estate  by  conditions  and  restrictions.  "The 
pariah  reserves  to  itself  forever  the  ownership  to  all  the  pews 
in  the  church,  together  with  the  free,  sole,  unconditional,  un- 
interrupted, and  exclusive  use,  occupation  and  control  of  the 
chorch  and  its  appurtenances,  except  the  basement  hall."  It 
also  reserves  some  right  of  use  of  the  hall,  and  restricts  the 
grantee  in  his  use  of  it  And  it  retains  the  perpetual  right  of 
repairing  the  church,  and  to  rebuild  the  same  without  p^mient 
of  rent,  in  case  of  its  destruction  by  fire. 

Besides,  the  testimony  shows  that  the  deed  of  the  pari^  to 
Wadleigh  includes  valuable  land  adjoining  the  church,  not 
included  in  the  deed  from  him  to  the  bishop.  The  latter  deed 
excludes  enough  land  for  two  good  house  lots,  and  does  not 
even  include  the  territory  upon  which  the  rectory  belonging  to 
the  church  stood  at  the  time. 

In  view  of  all  the  circumstances,  the  witness  Sewall,  who 
would  be  perhaps  more  likely  than  any  other  person  to  be 
informed  on  the  question,  testifies  that  the  $500  paid  was  an 
adequate  consideration  for  the  interest  purchased.  At  all  events, 
that  sum  was  satisfactory  to  the  grantor,  who  had  removed  from 
Old  Town,  and  was  then  in  California.  The  parish  was  evi- 
dently poor,  and  the  pews  neither  valuable  nor  salable.  Of 
course,  if  the  premises  were  worth  no  more  than  that  sum  to 
sell,  there  would  be  no  more  value  in  them  to  the  grantor  upon 
a  reverter.  The  heirs  are  mistaken  in  supposing  if  such  be  their 
view  that  a  forfeiture  of  the  interest  to  them  would  discharge 
the  conditions  imposed  upon  the  property  by  prior  deeds.  In 
the  light  of  these  facts,  it  seems  unreasonable  to  believe  that 
the  grantor  Wadleigh  would  have  asked  for  conditions  of  for- 
feiture, or  that  the  grantee  would  have  submitted  to  any. 

Furthermore,  there  is  every  reason  to  believe  that  the  grantor 
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never  conceived  the  idea  of  inserting  any  condition  for  his  own 
bene^t  in  the  conveyance.  The  deed  was  executed  in  his  name 
and  for  him  by  Joseph  B.  Moor,  a  son-in-law,  under  the  autboi^ 
i^  of  a  general  power  of  attorney  to  take  poaaemion  of  all  his 
real  and  personal  property  in  Penobscot  County  and  any  prop- 
erty in  which  he  was  interested,  and  sell  the  same,  or  any  part 
thereof,  for  sneli  snms  or  prices  and  on  such  terms  as  to  him 
should  seem  meet.  The  same  grantor  aells  to  Charles  Wadleigh 
a  balance  of  the  church  lot  not  covered  by  his  deed  to  the 
bishop,  describing  it  as  "all  the  land  west  of  the  premises  here- 
tofore by  me  conveyed  to  George  Burgess,  bishop  of  the  diocese 
of  Maine,  in  trust  for  the  parish  of  St.  James." 

He  not  only  thus  describes  the  conveyance  as  a  trust,  but  the 
biahop  does  the  same  thing,  who  undoubtedly  dictated  the  form 
of  the  deed  by  the  following  written  communication  :— 

"Gabdinee,  May  3,  186». 

"My  Dear  Sm:  I  have  written  to  Mr.  Joseph  B.  Moor,  of 
Bangor,  who  Mr.  Wadleigh  anthorized,  by  hia  power  of  attor- 
ney, to  make  a  deed  of  hi3  interest  in  the  church  at  Old  Town; 
and  have  informed  him  that  I  would  reqnest  you,  as  Mr.  Wad- 
leigh suggested,  to  prepare  the  deed,  and  would  have  the  money, 
$500,  in  readiness  at  the  time  of  its  execution. 

"The  deed,  it  appears  to  me,  should  be  made  to  me,  as 
bishop  of  the  Protestant  Episcopal  Church  in  Maine,  and  to  my 
successors  in  ofBce,  in  trust  for  the  parish  of  St.  James'  Church, 
Old  Town. 

"You  will  judge  best  whether  it  should  be  a  quitclaim  deed 
or  more.  You  will  also  satisfy  yourself,  I  presume,  by  exami- 
nation, that  there  is  no  other  incumbrance. 

"Mr.  Wadleigh  reserves  five  pews,  and  they  should  be  desig- 
nated.   He  fixes  the  boundary  at  twenty-five  feet  west  of  the 
church.     If  you  will  send  me  the  draft  of  the  deed  before  it  is 
executed,  I  will  send  it  back  with  a  check  for  the  money. 
' '  Respectfully  yours, 

"Gboeuis  Buiujess." 

"Hon.  G.  p.  Sbwall." 

If  it  be  inquired  why  there  were  inserted  in  the  deed  to  the 
bishop  the  words,  "npon  the  condition  it  shall  be  forever  held 
for  the  use  of  the  Protestant  Episcopal  Church  in  Old  Town," 
the  answer  is  that  the  bishop  was  buying  the  interest  for  the 
parish  and  not  for  himself.  He  collected  the  money  paid  for 
the  purpose  for  the  pari^,  and  not  for  himself.    Therefore  he 
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was  to  hold  Gie  property  for  the  benefit  and  use  ol  the  parisli. 
Had  the  bishop  taken  a  deed  to  himself  in  usquaUfied  terms,  the 
parish  woold  have  stood  in  the  same  relation  towards  him  as 
th^  had  before  stood  with  Wadleigh.  The  object  was  to  ex- 
tend relief  to  the  parish,  and  to  obtain  its  freedom  from  such 
elaim  in  the  hands  of  Wadleigh  or  any  one  else.  It  was  not  to 
have  the  claim  of  Wadleigh  assigned,  bat  to  extinguish  it. 

Undoubtedly  the  deed  contains  a  condition  for  the  benefit  of 
the  parish,  but  not  for  Wadleigh'a  benefit.  It  operates  betve^i 
the  pariah  and  the  bishop,  and  is  not  available  otherwise.  Every 
trust  implies  a  condition  that  the  trustee  will  faithfully  admin- 
ister the  trust.  Equity  would  enforce  this  trust  at  the  in- 
stance and  for  the  benefit  of  the  parish.  Bat  the  heirs  of  Ira 
Wadleigh  could  not  complain,  Sohier  v.  Trinity  Church,  109 
Maaa.  1. 

Jddohent  fob  defemdant. 

Walton,  Yii^in,  Emery,  Foster,  and  Haskell,  JJ.,  concurred. 


Meaning  of  an  Executory  Devise— the  Bvle  Againxt 
Perpetwties.* 

PEOPBIETORS  OF  THE  CHURCH  IN  BRATTLE  SQUARE 
v.  GRANT  ET  AL. 

3  Gray,  142.    1855. 

A  house  and  land  were  devised  to  the  deacons  of  a  cbnrch 
and  their  successors  forever,  "upon  this  express  condition  and 
limitation,  that  is  to  say,  that  the  minister  or  eldest  minister  of 
said  church  shall  constantly  reside  and  dwell  in  said  house 
during  SQch  time  as  he  is  minister  of  said  church;  and  in  case 
the  same  is  not  improved  for  this  use  only,  I  then  declare  this 
bequest  to  be  void  and  of  no  force,  and  order  that  said  house 
and  land  then  revert  to  my  estate,  and  I  give  the  same  to  my 
nephew  J.  H,  and  to  his  heirs  forever." 

BioELX>w,  J.  The  interesting  and  important  questions  in- 
volved in  the  present  case  are  now  for  the  dtst  time  broi^t  to 

*Bee.  Sec.  1471  et  seq.,  To).  10,  Cyclopedia  of  Law. 
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our  consideration.  Is  a  suit  in  equity  between  the  same  parties, 
which  was  pending  aeverat  years  ago  in  this  Court,  we  were 
not  called  upon  to  give  any  construction  to  the  cUuise  in  the 
will  of  Lydia  Hancock,  under  which  the  deacons  of  the  ehureh 
in  Brattle  Square  and  their  successors  hold  the  estate  now  in 
controversy.  The  object  of  that  suit  was  widely  different  from 
that  of  the  present.  The  pl&intifEs  then  assomed,  by  implica- 
tion, that  they  were  bound  by  the  "conditJon  and  limitation" 
annexed  to  the  deviae,  and  the  validity  of  the  gift  over  on 
breach  of  the  condition  was  not  called  in  question  by  them. 
The  single  purpose  then  sought  ta  be  accomplished  was  to  ob- 
tain authority  to  sell  the  estate,  solely  on  the  ground  that,  from 
various  causes,  the  occupation  and  use  of  the  premises  for  a 
private  dwelling,  and  especially  for  a  parsonage,  in  the  manner 
prescribed  in  the  will,  had  become  onerous  and  impracticable; 
and  the  prayer  of  the  bill  was  that  if  a  sale  was  authorized  the 
proceeds  might  be  invested  in  other  real  estate,  to  he  held  on  the 
same  tmsts  and  upon  the  like  condition  and  limitation  as  are  set 
out  and  prescribed  in  the  will  of  the  testatrix,  relative  to  the 
estate  therein  devised  to  the  deacons  and  their  succesBors.  It 
is  quite  obvious  that  on  a  bill  thus  framed  no  question  could 
arise  concerning  the  respective  titles  of  the  parties  to  the  suit 
under  the  devise.  They  were  not  put  in  issue  by  the  pleadings, 
and  no  decision  was  in  fact  made  in  regard  to  them.  That 
suit  was  determined  solely  upon  the  ground  that  the  ease  made 
by  the  plaintifEs  was  not  such  as  to  warrant  the  Court  in  mak- 
ing a  decree  for  a  sale  of  the  premises  upon  the  ressons  and  for 
the  causes  alleged  in  that  bill,  and  above  stated. 

The  case  is  now  brought  before  as  upon  allegations  and  de- 
nials which  directly  involve  the  ctmstruction  of  the  devise,  and 
render  it  necessary  to  determine  the  respective  rights  of  the 
devisees  and  heirs-at-law  to  the  estate  in  controversy.  In 
order  to  decide  the  questions  thus  raised  it  is  material  to  ascer- 
tain in  the  outset  the  legal  nature  and  quality  of  the  estate  which 
is  created  by  the  terms  of  the  devise  to  Timothy  Newell  and 
others,  deacons  of  the  church  in  Brattle  Street.  If  the  gift 
had  been  solely  to  the  deacons  of  the  church  in.  Brattle  Street 
and  their  successors  forever,  without  any  condition  annexed 
thereto   concerning  its  use  and  occupation,  it  would  without 
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doubt  have  vested  in  tiiera  the  absolute  legal  estate  in  fee.  By 
the  provincial  statute  of  28  G.  2,  which  was  in  force  at  the  time 
of  the  death  of  the  testatrix,  the  deacons  of  all  Protectant 
churches  were  made  bodies  corporate,  with  power  to  take  in 
succession  all  grants  and  donations,  both  of  real  and  personal  es- 
tate: Anc.  Chart.  605,  The  words  of  the  devise  were  apt  and 
sufficient  to  ereate  a  fee  in  the  deacons  end  their  saccessors, 
and  they  were  legally  competent  to  take  and  hold  such  an  es- 
tate. It  therefore  becomes  necessary  to  consider  the  nature  and 
effect  of  the  condition  annexed  to  the  gift;  how  far  it  qualifies 
the  fee  devised  to  the  deacons  and  their  successors;  and  what 
was  the  interest  or  estate  devised  over  to  John  Hancock  and  his 
heirs  forever,  upon  a  failure  to  comply  with  and  perform  the 
condition.  It  will  aid  in  the  solution  of  these  questions  if  we 
are  able  in  the  first  place  to  determine,  with  clearness  and  ac- 
curacy, within  what  class  or  division  of  conditional  and  con- 
tingent estates  the  devise  in  question  falls. 

Strictly  speaking,  and  using  words  in  their  precise  legal  im- 
port, the  devise  in  question  does  not  create  simply  an  estate  on 
condition.  By  the  common  law,  a  condition  annexed  to  real 
estate  could  be  reserved  only  to  the  grantor  or  devisor,  and  his 
heirs.  Upon  a  breach  of  the  condition  the  estate  of  the  grantee 
or  devisee  was  not  ipso  facto  terminated,  but  the  law  permitted 
it  to  continue  beyond  the  time  when  the  contingency  upon 
which  it  was  given  or  granted  happened,  and  until  an  entry 
or  claim  was  made  by  the  grantor  or  hia  heirs,  or  the  heirs  of 
the  devisor,  who  alone  had  the  right  to  take  advantage  of  a 
brea^A:  2  Bl.  Com.  156;  4  Kent  Com.  (6th  ed.)  122, 127.  Hence 
arose  the  distinction  between  a  condition  and  a  conditional  lim- 
itation. A  condition,  followed  by  a  Umitaiion  over  to  a  third 
person  in  case  tke  condition  ie  not  fulfiUed,  or  there  be  a 
breach  Cf  it,  is  termed  a  conditional  limitation.  A  condition 
determines  an  estate  after  breach,  upon  entry  or  claim  by  the 
grantor  or  his  heirs,  or  the  heirs  of  the  devisor.  A  limitation 
marks  the  period  which  determines  the  estate,  without  any  act 
on  the  part  of  him  who  has  the  next  expectant  interest.  Upon 
the  happening  of  the  prescribed  contingency,  the  estate  first 
limited  comes  at  once  to  an  end,  and  the  subsequent  estate 
arises.    If  it  were  otherwise,  it  would  be  in  the  power  of  the 
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heir  to  defeat  the  limitation  over,  by  neglecting  or  refusing  to 
enter  for  breach  of  the  condition.  This  distinction  was  origi- 
nally introduced  in  the  case  of  wiUs,  to  get  rid  of  the  embar- 
rassment arising  from  the  rule  of  the  ancient  common  law, 
that  an  estate  could  not  be  limited  to  a  stranger,  upon  an  event 
which  went  to  abridge  or  destroy  an  estate  previously  limited. 
A  conditional  limitation  is  therefore  of  a  mixed  nature,  par- 
taking both  of  a  condition  and  of  a  limitation;  of  a  condition, 
because  it  defeats  the  estate  previously  limited;  and  of  a  limi- 
tation,  because,  upon  the  happening  of  the  contingency,  the 
estate  passes  to  the  person  having  the  next  expectant  interest, 
without  entry  or  daim. 

There  is  a  further  distinction  in  the  nature  of  estates  on  con- 
dition, and  those  created  by  conditional  limitation,  which  it  may 
be  material  to  notice.  Where  an  estate  in  fee  is  created  on  con- 
dition, the  entire  interest  does  not  pass  out  of  the  grantor  by  the 
same  instrument  or  conveyance.  All  that  remains  after  the 
gift  or  grant  takes  effect  continues  in  the  grantor,  and  goes  to 
his  heirs.  This  is  the  right  of  entry,  as  we  have  already  seen, 
which,  from  the  nature  of  the  grant,  is  reserved  to  the  grantor 
and  his  keirs  only,  and  which  gives  them  the  right  to  enter  as 
of  tkeir  old  estate,  upon  the  breach  of  the  condition.  This 
possibUity  of  reverter,  as  it  is  termed,  arises  in  the  grantor  or 
devisor  immediately  on  the  creation  of  the  conditional  estate. 
It  is  otherwise  where  the  estate  in  fee  is  limited  over  to  a  third 
person  in  case  of  a  breach  of  the  "cond^ion.  Then  the  entire 
estate,  by  the  same  instrument,  passes  out  of  the  grantor  or  de- 
visor. The  first  estate  vests  immediately,  but  the  expectant  in- 
terest does  not  take  effect  until  the  happening  of  the  contin- 
gency upon  which  it  was  limited  to  arise.  But  both  owe  their 
existence  to  the  same  grant  or  gift;  they  are  created  una  flatu; 
and  being  an  ultimate  disposition  of  the  entire  fee,  as  well  after 
as  before  the  breach  of  the  condition,  there  is  nothing  left  in 
the  grantor  or  devisor  or  his  keirs.  The  right  or  possibility  of 
reverter,  which,  on  the  creation  of  an  estate  in  fee  on  condition 
merely,  would  remain  in  him,  "is  given  over  by  the  limitation 
which  is  to  ttdce  effect  on  the  breach  of  the  condition. 

One  materitd  difference  therefore  between  an  estate  in  fee  on 
condition  and  on  a  conditional  limitation  is  briefly  this,  that 
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the  former  leaves  in  the  grantor  a  vested  right  which,  by  its 
verjf  nature,  is  reserved  to  him  as  a  present  existing  interest, 
transmissible  to  his  heirs;  whUe  the  latter  passes  the  whole  in- 
terest  of  the  grantor  at  once,  and  creates  an  estate  to  arise  and 
vest  in  a  thv^  person,  upon  a  contingency,  at  a  future  and  un- 
certain period  of  time.  A  grant  of  a  fee  on  condition  only 
creates  an  estate  of  a  base  or  determinable  nature  in  the  gran- 
tee, leaving  the  right  or  possibility  of  reverter  vested  fn  the 
grantor.  Suck  an  interest  or  right  in  the  grantor,  as  it  does 
not  arise  and  take  effect  upon  a  future  uncertain  or  remote  con- 
tingency, is  not  liable  to  the  objection  of  violating  the  rule 
agaijut  perpetuities,  in  the  same  degree  with  other  conditional 
and  contingent  interests  in  real  estate  of  an  executory  cSiarac- 
ter.  The  possibility  of  reverter,  being  a  vested  interest  in  real 
property,  is  capable  at  all  times  of  being  released  to  the  person 
holding  the  estate  on  condition,  or  his  grantee,  and,  if  so  re- 
leased, vests  an  absolute  and  indefeasible  title  thereto.  The 
grant  or  devise  of  a  fee  on  condition  does  not  therefore  fetter 
and  tie  up  estates  so  as  to  prevent  their  alienation,  and  thus  con- 
travene the  poUey  of  the  law  which  aims  to  secure  the  fee  and 
unembarrassed  disposition  of  real  property.  It  is  otherwise 
with  gifts  or  grants  of  estates  in  fee,  with  limitations  over  upon 
a  condition  or  event  of  an  uncertain  or  indeterminate  nature. 
The  limitation  over  being  executory  and  depending  on  a  condi- 
tion, or  an  event  which  may  never  happen  passes  no  vested  in- 
terest or  estate.  It  is  impossible  to  ascertain  in  whom  the  ulti- 
mate right  to  the  estate  may  vest,  or  whether  it  wiU  ever  vest 
of  aU,  and  therefore  no  conveyance  or  mode  of  alienation  can 
pass  an  ahtolute  title,  because  it  is  wholly  uncertain  in  whom 
the  estate  wHl  vest  an  the  happening  of  the  event  or  breach  of 
the  condition  upon  which  the  ulterior  gift  is  to  take  effect. 

Bearing  in  mind  these  distinctions,  it  is  obTioiu  t^at  the  de- 
vise in  qaeetion  was  not  the  gift  of  an  estate  on  a  condition 
merely,  but  it  also  created  a  limitation  over  on  the  happening 
of  the  prescribed  contingency  to  a  third  person  and  his  heirs 
forever.  7*  was  therefore  a  conditional  limitation,  under  which 
general  head  or  division  may  be  comprehended  every  limita- 
tion which  is  to  vest  an  interest  in  a  third  person  on  condition 
or  upon  an  event  which  may  or  may  not  happen.    Such  linuta- 
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tiona  incH/uds  certain  estates  in  remaiiider  as  well  as  gifts  and 
grants  which,  when  made  hy  u>iU,  are  termed  executory  devises, 
and  when  contained  in  conveyances  to  uses  assume  the  name  of 
springing  or  shifting  uses:  1  PreBton  {oi  Estates,  g§  40,  41,  93; 
4  Kent  Com.  (6th  ed.)  128,  note;  2  Fearne  Cont.  Rem.  (10th 
ed.)  50;  1  Pow.  Dev.  192  and  note  4;  1  Shep.  Touch.  126. 

That  the  devise  in,  question  does  not  create  a  contingent  re- 
mainder in  John  Hancock  and  his  heirs  is  very  clear  upon  fa^ 
miliar  and  well-established  principles.  There  ia,  in  the  first 
place,  no  particular  estate  npon  the  natural  determination  of 
which  the  limitation  over  is  to  take  effect.  The  essence  of  a  re- 
mainder is  that  it  is  to  arise  immediately  on  the  termination  of 
the  particular  estate  by  lapse  of  time  or  other  determinate  event, 
and  not  in  abridgment  of  it.  Thus  a  devise  to  A,  for  twenty 
years,  remainder  to  B.  in  fee,  is  the  most  simple  illustration  of 
a  particular  estate  and  a  remainder.  The  limitation  over  does 
not  arise  and  take  effect  until  the  expiration  of  the  period  of 
twenty  years,  when  tlie  particular  estate  comes  to  an  end  by  its 
own  limitation.  So  a  gift  to  A.  until  C.  returns  from  Rome, 
and  then  to  B.  in  fee  constitutes  a  valid  remainder,  because  the 
particular  estate,  not  being  a  fee,  is  made  to  determine  upon  a 
fixed  and  definite  event,  upon  the  happening  of  which  it  comes 
to  its  natural  termination.  But  if  a  gift  be  to  A.  and  his  heirs 
till  C.  returns  from  Rome,  then  to  B.  in  fee,  the  limitation  over 
is  not  good  as  a  remainder,  because  the  precedent  estate, 
being  an  estate  in  fee,  is  abridged  and  brought  to  an 
abrupt  termination  by  the  gift  over  on  the  prescribed  con- 
tingency. One  of  the  testa,  therefore,  by  which  to  distinguish 
between  estates  in  remainder  and  other  contingent  and  condi- 
tional interests  in  real  property  is  that  where  the  event  which 
gives  birth  to  the  nlterior  limitation,  determines  and  breaks  off 
the  preceding  esstate  before  its  natural  termination,  or  operates 
to  abridge  it,  the  limitation  over  does  not  create  a  remainder, 
because  it  does  not  wait  for  the  regular  expiration  of  the  pre- 
ceding estate :  1  Jarman  on  Wills,  780 ;  4  Kent  Com.  197.  Be- 
sides, wherever  the  gift  is  of  a  fee,  there  cannot  be  a  remainder, 
although  the  fee  may  be  a  qualified  or  determinable  one.  The 
fee  is  the  whole  estate.  "When  once  granted,  there  is  nothing 
left  in  the  donor  hut  a  possib^ity  or  right  of  reverter,  which 
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does  net  constitute  an  actual  estate:  4  Kent  Com.  10,  note; 
Martin  v.  Strachan,  5  T.  B.  107,  note;  1  Jarman  on  WUls,  792. 
AU  the  estate  vests  in  the  first  grantee,  nottoithstanding  the  qual- 
ification annexed  to  it.  If,  therefore,  the  prior  gift  or  grant  he 
of  a  fee,  there  can  be  neither  particular  estate  nor  remainder; 
there  is  no  particular  estate,  which  is  an  estate  less  than  a  fee; 
and  no  remainder,  because,  the  fee  being  exhausted  by  the  prior 
gift,  there  is  nothing  left  of  it  to  constitute  a  remainder.  UntU 
the  happening  of  the  contingency,  or  a  breach  of  the  condition 
by  which  the  precedent  estate  is  determined,  it  retains  aU  the 
characteristics  and  qualities  of  an  estate  in  fee.  Altbou^  de- 
feasible, it  is  still  an  estate  in  fee.  The  prior  estate  ma^  cod- 
tinue  forever,  it  being  an  estate  of  inheritance,  and  liable  only 
to  determine  on  an.  event  which  may  never  happen.  For  this 
reason  the  rule  of  the  common  law  was  established  that  a  re- 
mainder could  not  be  limited  after  a  fee.  In  the  present  case 
the  devise  was,  as  we  have  already  stated,  a  gift  to  the  deacons 
and  their  successors  forever;  and  they  being  by  statote  a  quasi 
corporation,  empowered  to  take  and  hold  grants  in  fee,  it  vested 
in  them,  ex  vi  termini,  an  estate  in  fee,  qualified  and  determin- 
able by  a  failure  to  comply  with  the  prescribed  condition.  The 
limitation  over,  therefore,  U>  John  Hancock  and  his  heirs  could 
not  take  effect  as  a  remainder. 

It  necessarily  results  from  these  views  of  the  nature  and  qual- 
ity of  conditimal  and  contingent  estates,  as  applicable  to  the 
devise  in  question,  that  the  limitation  of  the  estate  over  to  John 
Hancock  and  his  heirs,  after  the  devise  in  fee  to  the  deacons  and 
their  successors,  is  a  conditional  limitation,  and  must  take  ef- 
fect, if  at  all,  as  an  executory  devise.  The  original  purpose  of 
executory  devises  was  to  carry  into  effect  the  will  of  the  testa- 
tor, and  give  effect  to  limitations  over,  which  could  not  (^terate 
as  contingent  remainders,  by  the  rules  of  the  common  law.  In- 
deed, the  general  and  comprehensive  definition  of  an  executory 
devise  is  a  limitation  by  will  of  a  future  estate  or  interest  in 
land,  which  cannot,  consistaitly  with  the  rules  of  law,  take  ef- 
fect as  a  remainder.  Every  devise  to  a  person,  in  derogation  of, 
or  substitution  for  a  preceding  estate  in  fee  simple  is  as  ex- 
ecutory devise:  4  Kent  Com.  264;  1  Jarman  on  Wills,  778; 
Lewis  on  Perp.  72;  6  Cruise  Dig.  tit  38,  0. 17,  §§  1,  2 ;  Paref<^T. 
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Rogers,  2  Sannd.  388  a,  and  note.  Thos  a  limitation  to  A.  and 
hia  hedn,  and  if  he  die  under  the  age  of  twenty-one  years,  then 
to  B.  and  his  heits,  is  an  executory  devise,  because  it  is  a  limi- 
tation of  an  estate  over  after  an  estate  in  fea  This,  by  the 
rules  of  the  ancient  common  law,  would  have  been  void,  for  the 
reason  that  th«y  did  not  permit  any  limitation  over  after  the 
grant  of  a  previous  fee.  Whenever,  therefore,  a  devisor  dis- 
poses of  the  whole  fee  in  an  estate  to  one  person,  but  qualifies 
this  diaposiidrat,  by  giving  the  estate  over,  upon  breach  of  a  con- 
dition, or  happening  of  a  contingency,  to  some  other  person,  this 
creates  an  execatoiy  devise :  4  Kent  Com.  368 ;  6  Cruise  Dig.  tit. 
38,  e.  17,  §  2;  Bac.  Ah.  Devise,  I,  1  Feame  Cont.  Rem.  399. 

In  the  case  at  bar  the  devise  is  to  the  deacons  and  their  suc- 
cessors in  this  office  forever.  By  itself  this  gave  to  them  an  ab- 
solute estate  in  fee  simple;  but  the  gift  in  fee  ^ras  qualified  and 
abridged  by  the  condition  annexed,  and  by  the  limitation  over  to 
John  Hancock  and  his  heira  From  the  rules  and  principles 
which  we  have  been  cnisidering  it  would  seem  to  be  very  clear 
that  the  devise  in  question  did  not  create  an  estate  on  condition, 
because  the  entire  fee  passed  out  of  the  devisor  by  the  will;  no 
right  of  entry  for  breach  of  the  condition  was  reserved,  either 
directly  or  by  implication,  to  herself  or  her  heirs,  bat  njioa  the 
prescribed  conting«9icy  it  was  devised  over  to  a  third  person  in 
fee.  It  did  not  create  an  estate  in  reminder  because  there  was 
no  particular  estate  which  was  first  to  be  determined  by  ibB  own 
limitation  before  the  gift  over  toofe  effect,  and  because,  the  prior 
gift  being  of  the  entire  fee,  there  was  no  remainder,  inasmuch 
as  the  prior  estate  might  continue  forever.  It  did  create  an  ex- 
ecutory devise,  because  it  was  a  limitation  by  vrill  of  a  fee  after 
a  fee,  which,  by  the  rules  of  law,  could  not  take  effect  aa  a  re- 
mainder. 

This  being  the  nature  of  the  devise  to  John  Hancock  and  his 
heir^  it  remains  to  be  considered  whether  there  is  anytJting  in 
the  nature  of  the  ^ft  over  which  renders  it  invalid,  and  if  sc^ 
the  effect  of  its  invalidity  upon  the  prior  estate  deviaed  to  the 
deacons  and  their  succeasors.  Upon  the  first  branch  of  this  in- 
quiry, the  only  question  raised  is  whether  the  gift  over  is  not 
made  to  take  effect  upon  a  contingeni^  wikieh  is  too  remote,  as 
Tiolating  the  well-established  and  salutary  role  ^[ainat  perpe- 
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tnitieB.  Exeentoiy  denses  in  their  nature  tend  to  perpetuities, 
because  they  render  the  estate  inalienable  during  the  period 
allowed  for  the  contingency  to  happen,  though  all  mankind 
shoold  join  in  the  conveyance.  They  cannot  be  aliened  or 
barred  by  any  mode  of  conveyance,  whether  by  fine,  recovery 
or  otherwise:  4  Kent  Com.  266;  2  Saond.  368  a,  note.  Hence 
the  necessity  of  fixing  some  period  beyond  which  such  limita- 
tions should  not  be  allowed.  It  has  therefore  long  been  the 
settled  rule  in  England,  and  adopted  as  part  of  the  common  law 
of  this  Commonwealth,  that  all  limitations,  by  way  of  execu- 
tory devise,  which  may  not  take  effect  within  the  term  of  a  life 
or  Uvea  in  being  at  the  death  of  the  testator,  and  twenty-one 
years  afterward,  as  a  term  in  gross,  or,  in  case  of  a  child  en 
ventre  sa  mere,  twenty-one  years  and  nine  months,  are  void  as 
too  remote  and  tending  to  create  perpetuities :  4  Kent  Com.  267 ; 
1  Jarman  on  Wills,  221 ;  4  Cruise  Dig.  tit.  32,  c.  24,  g  18 ;  Night- 
ingale V.  Burrell,  15  Pick.  Ill;  see,  also,  Cadell  v.  Palmer,  1 
CI.  &  Fin.  372,  421,  423,  which  contains  a  very  full  and  elab- 
orate history  and  discussion  of  the  cases  on  this  subject.  In  the 
application  of  this  rule,  in  order  to  test  the  legality  of  a  limita- 
tion, it  is  not  sufficient  that  it  be  capable  of  taking  effect  within 
the  prescribed  period;  it  must  be  so  framed  as  ex  necessitate  to 
take  effect,  if  at  all,  within  that  time.  If,  therefore,  a  limitation 
is  made  to  depend  upon  an  event  which  may  happen  immediately 
after  the  death  of  the  testator,  but  which  may  not  occur  until 
after  the  lapse  of  the  prescribed  period,  the  limitation  is  void. 
The  object  of  the  rule  is  to  prevent  any  limitation  which  may 
restrain  the  alienation  of  property  beyond  the  precise  period 
viUiin  which  it  must  by  law  take  effect.  If  the  event  upon 
which  the  limitation  over  is  to  take  effect  may,  by  possibility,  not 
occnr  within  the  allowed  period,  the  executory  devise  is  too  re- 
mote, and  cannot  take  effect:  Nightingale  v.  Burrell,  15  Pick. 
Ill;  4  Kent  Com.  283;  6  Cruise  Dig.  tit.  38,  c.  17,  §  23.  These 
rules  are  stated  with  great  precision  in  2  Atkinson  on  Conveyanc- 
ing (2d  ed.)  264. 

The  devise  over  to  the  heirs  of  John  Hancock  is  therefore  void, 
as  being  too  remote.  The  event  upon  which  the  prior  estate  was 
to  determine,  and  the  gift  over  take  effect,  mi^ht  or  might  not 
occur  within  the  life  or  lives  in  being  at  the  death  of  the  testa- 
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trix,  and  twenty-one  yeais  thereafter.  The  minititer  of  the 
chnrch  in  Brattle  Square,  it  is  true,  might  have  ceased  constant- 
ly  to  reside  and  dwell  in  the  house,  and  it  might  have  been,  im- 
proved for  other  purposes,  within  a  year  after  the  decease  of  the 
testatrix;  but  it  ie  also  true  that  it  may  be  occupied  as  a  parson- 
age, in  the  manner  prescribed  in  the  will,  as  it  has  hitherto  been 
during  the  past  seventy-five  years,  for  five  hundred  or  a  thou- 
sand years  to  come.  The  limitation  over  is  not  made  to  take  ef- 
fect on  an  event  which  necessarily  must  happen  at  any  fixed  pe- 
riod of  time,  or  even  at  aU.  It  is  not  dependent  on  any  act  or 
omission  of  the  devisees,  over  which  they  might  exercise  a  con- 
trol It  is  strictly  a  collateral  limitation,  to  arise  at  a  near  or 
remote  period,  uncertain  and  indeterminate,  and  contingent  upon 
the  will  of  a  person  who  may  at  any  time  happen  to  be  clothed 
with  the  office  of  eldest  minister  of  the  ehurch  in  Brattle  Square. 
It  is  difficult  to  imagine  an  event  more  indefinite  as  to  the  time 
at  which  it  may  happen,  or  more  uncertain  as  to  the  cause  to 
which  it  is  to  owe  its  birth. 

The  more  common  caset  of  limiiations  by  executory  devise, 
which  are  held  void,  as  contravening  the  rule  against  perpetui- 
ties, are  when  property  is  ffiven  over  upon  an  indefinite  failure  of 
issue,  or  to  a  class  of  persons  answering  a  particular  description, 
or  specifically  named;  as  to  the  children  of  A.,  who  skaU  attain 
the  age  of  twenty-five,  or  to  a  person  possessing  a  certain  quidi- 
fication,  with  which  he  wiU  not  be  necessarily  clothed  within  the 
prescribed  period.  So  gifts  to  take  effect  upon  the  extinction  of 
a  dignity,  by  failure  of  the  lives  of  persons  to  whom  it  it  de- 
scendable: Bacon  v.  Proctor,  Turn.  &  Russ.  31;  Mactworth  v. 
Hinxman,  2  Keen,  658,  or  depending  on  the  contingency  of  no 
heir  male  or  other  heir  of  a  particular  person  attaining  twenty- 
one,  no  person  being  named  as  answering  that  description :  Ker 
V.  Lord  DnngannoB,  1  Dru.  &  War.  509 ;  are  hdd  invalid,  as  be- 
ing too  remote.  So,  too,  in  a  case  more  analogous  to  the  present, 
where  the  testator  devised  lands  to  trustees,  and  directed  tha 
yearly  rents,  to  a  certain  amount  then  fixed  and  named  in  the 
will,  to  be  appropriated  for  certain  charitable  purposes;  and 
provided  that  in  the  event  of  there  being  a  new  letting,  by  which 
an  increase  of  rents  was  obtained,  the  surplus  arising  team  such 
increase  should  go  to  the  use  and  behoof  of  the  person  or  per- 
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sons  beloDe^n?  to  certain  families,  who,  for  the  time  being, 
cdionld  be  lord  or  lords,  lady  or  ladies,  of  the  manor  of  Down- 
patrick;  and  in  case  the  said  families  did  not  protect  the  oh&r- 
ities  eetabliabed  by  the  will,  or  if  the  said  families  should  be- 
come extinct,  then  the  said  sorplus  rents  were  to  be  appropriated 
to  said  charities,  in  addition  to  the  former  provisions  for  the 
charity;  it  was  held  that  the  gift  over  of  the  surplus  rents  to  the 
trustees  for  the  charity  was  too  remote,  as  the  oontii^ney  upon 
which  it  was  to  take  effect  was  not  restricted  to  the  proper  limits : 
Commissioners  of  Charitable  Donations  v.  Baroness  De  Clifford, 
1  Dru.  &  War.  245,  253.  In  this  case  Lord  CbanceUor  Sugden 
says;  "This  is  a  clear  equitable  devise  of  a  fee  qoalilied  or  lim- 
ited; a  fee  in  the  surplus  rents  for  his  family,  so  long  as  they 
shall  be  lords  and  ladies  of  the  manor  of  Downpatrick,  'in  ease' 
(and  I  must  here  read  the  words  'in.  case'  as  if  they  were 
'whilst,'  or  'so  long  as')]  certain  persons  protect  the  almshouse, 
etc. ;  and  thus  the  limitation  would  assume  the  same  character  as 
that  which  is  so  familiar  to  us  all,  viz. :  while  such  a  tree  shall 
stand,  or  the  happening  of  any  other  indifferent  event.  Such 
being  my  opinion  with  respect  to  the  estate  devised  to  these  fam- 
ili^,  I  must  hold  the  gift  over  void.  The  law  admits  of  no  gift 
over,  dependent  on  such  an  estate ;  a  limitation  after  it  is  void, 
and  cannot  be  supported ;  otherwise  it  would  take  effect  after  the 
time  allowed  by  law."  It  is  diEBcult  to  distingniah  that  ease 
from  the  one  at  bar.  The  contingency  of  the  families  neglect- 
ing to  protect  the  charities  established  by  the  will,  in  that  case, 
was  no  more  remote  than  that  of  the  failure  or  omission  of  the 
minister  of  the  chur«jh  for  the  time  being  to  reside  and  dwell 
in  the  house,  as  is  prescribed  by  the  vrill  in  the  present  case. 
Either  event  might  take  place  within  the  prescribed  period,  but 
it  might  not  until  a  long  time  afterward.  It  can  make  no  differ- 
ence in  the  application  of  the  case  cited  that  it  was  the  gift  of  an 
equitable  fee  simple,  because  the  limits  prescribed  to  the  creation 
of  future  estates  and  interest  are  the  same  at  law  and  in  equity : 
Lewis  on  Perp.  169 ;  4  Cruise  Dig.  tit.  32,  c.  24,  §  1 ;  Duke  of  Nor- 
folk V.  Howard,  1  Vem.  164. 

But  it  is  quite  unnecessary  to  seek  out  analogies  to  sustain  ttiu 
point,  as  we  have  a  direct  and  decisive  authority  in  the  case  of 
UTelsh  V.  Foster,  12  Mass.  97.    It  was  there  held  that  a  Umita- 
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tion,  in  substance  the  same  as  that  annexed  to  the  devise  in  the 
present  case,  being  made  to  take  effect  when  the  estate  should 
cease  to  be  used  for  a  particular  purpose,  was  void,  for  the  risr 
son  that  it  contravened  the  role  against  perpetuities.  That  was 
the  ease  of  a  grant  by  deed,  with  a  proviso  that  the  estate  was  not 
to  vest  "until  the  millpond  [on  the  premises]  should  cease  to  be 
employed  for  the  purpose  of  carrying  any  two  mill-wheeU;"  and 
it  was  adjudged  that  the  rule  was  the  same  as  to  springing  and 
sbifting  uses  created  by  deed,  as  that  uniformly  applied  to  execu- 
tory devises  in  order  to  prevent  the  creation  of  inalienable  es- 
tates. The  limitation  was  therefore  held  invalid,  as  depending 
on  a  contingency  too  remote. 

The  true  test,  by  whtck  to  ascertain  whether  a  limitation  over 
is  void  for  remoteness,  is  very  simple.  It  does  not  depend  on  the 
character  or  nature  of  the  contingency  or  event  upon  which  it  is 
to  take  effect.  These  may  be  varied  to  any  extent.  But  it  turns 
on  the  single  question  whether  the  preserved  contingejicy  or 
event  may  not  arise  untU  after  the  time  allowed  by  law,  within 
which  the  gift  over  must  take  effect.  Applying  this  test  to  the 
present  case,  it  needs  no  argument  or  illustration  to  show  that 
the  devise  over  t»  John  Hancock  and  hit  heirs  is  upon  a  con- 
tingency which  might  not  occur  within  any  prescribed  period, 
and  is  therefore  void,  as  being  too  remote. 

The  remaining  inquiry  ia  as  to  the  effect  of  the  invalidity  of 
the  devise  over,  on  account  of  its  remoteness,  upon  the  preceding 
gift  in  fee  to  the  deacons  and  their  successors  forever.  Upon 
this  point  we  understand  the  rule  to  be  that  if  a  limitation  over 
is  void  by  reason  of  its  remoteneae,  it  places  all  prior  gifts  in  the 
same  situation  as  if  the  devise  over  had  been  wholly  omitted. 
Therefore  a  gift  of  the  fee  or  the  entire  interest,  subject  to  an  ex- 
ecutory limitation  which  is  too  remote,  takes  effect  as  if  it  had 
been  origmally  limited  free  from  any  devesting  gift.  The  general 
principle  applicable  to  such  cases  is  that  when  a  subsequent  con- 
dition or  limitation  is  void  by  reason  of  its  being  impossible,  re- 
pugnant, or  contrary  to  law,  the  estate  becomes  vested  in  the  first 
taker,  discharged  of  the  condition  or  limitatitm  over,  according 
to  the  terms  in  which  it  was  gran'ted  or  devised;  if  for  lif^  then 
it  takes  effect  as  a  life  estate ;  if  in  fee,  then  as  a  fee  nmple  aha^* 
late:  1  Jarman  on  Wills,  200,  783;  Lewis  on  Perp.  657;  2  Bl. 
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Com.  156;  4  Kent  Com.  130;  Co.  Lit.  206  a,  206  b,  223  a.  The 
reason  on  which  this  rule  is  said  to  rest  is  that  when  a  party  has 
granted  or  devised  an  estate  he  shall  not  be  allowed  to  fetter  or 
defeat  it  hy  annexing  thereto  impossible,  illegal,  or  repugnant 
conditions  or  limitations.  Thus  it  has  been  often  held  that  when 
land  is  derised  to  A.  in  fee,  and  upon  the  failure  of  issue  of  A., 
then  to  B.  in  fee,  and  the  first  estate  is  so  limited  that  it  cannot 
take  effect  as  an  estate  tail  in  A.,  the  limitation  over  to  B.  is  void, 
as  being  too  remote,  because  given  upon  an  indefinite  failure  of 
issue,  and  the  estate  vests  absolutely  in  fee  in  A.,  discharged  of 
the  limitation  over.  So  it  was  early  held  that  where  a  testator 
devised  all  his  real  and  personal  estate  to  his  wife  for  life,  and 
after  her  death  to  his  son  and  his  heirs  forever,  and  in  case  of 
the  death  of  the  scoi  without  any  heir,  then  over  to  the  plaintiff 
in  fee,  the  devise  over  to  the  plaintiff  was  void,  and  the  son  took 
an  absolute  estate  in  fee :  Tilbury  v.  Barbut,  3  Atk.  617 ;  Tyte  t. 
Willis,  Cas,  temp.  Talb.  1 ;  1  Feame  Cont.  Rem.  445.  So,  too, 
if  a  devise  be  made  to  A.  and  his  heirs  forever,  and  for  want  of 
such  heirs  th^  to  a  stranger  in  fee,  the  devise  over  to  the  strang- 
er would  be  void  for  remoteness,  and  A.  would  take  a  fee  simple 
absolute :  Nottin0»am  v.  Jennings,  1  P.  W.  25 ;  1  Pow.  Dev.  178, 
179 ;  2  Saund.  388  a,  b ;  1  Feame  Cont.  Rem.  467 ;  Attorney  Gen- 
eral V.  Gill,  2  P.  "W.  369 ;  Busby  v.  Salter,  2  Preston's  Abstracts, 
164;  Eampf  v.  Jones,  2  Keen,  756;  Ring  v.  Hardwick,  2  Beav. 
352 ;  Miller  v.  Maoomb,  26  Wend.  229 ;  Ferris  v.  Gibson,  4  Edw. 
Ch.  707;  Tator  v.  Tator,  4  Barb.  431;  Conklin  v.  Oonklin,  3 
Sandf .  Ch.  64. 

Such  indeed  u  the  necessary  result  which  follows  from  the 
manner  in  which  executory  devises  came  into  being  and  were 
engrafted  on  the  stock  of  the  common  late.  Originally,  as  has 
been  already  stated,  no  estate  could  be  limited  over  after  a  lim- 
itation in  fee  simple,  and  in  such  case  the  estate  became  absolute 
in  the  first  taker.  This  rule  was  afterward  relaxed  in  cases  of 
devises,  for  the  purpose  of  effectuating  the  intent  of  testators,  so 
far  as  to  render  such  gifts  valid  by  way  of  executory  devise, 
when  confined  within  the  limits  prescribed  to  guard  against  per- 
petuities. If  a  testator  violated  the  rule  by  a  limitation  over 
which  was  too  remote,  the  result  was  the  same  as  if  at  common 
law  he  had  attempted  to  create  a  remainder  after  an  estate  in  fee. 
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The  remainder  would  have  been  void,  and  the  fee  «mpl«  aftao- 
Iu(e  wovld  have  vested  in  the  frst  takers  6  Cruiae  Dig.  tit.  38, 
e.  12,  g  50/  Co.  Lit.  18  a,  S71  6. 

The  rule  is,  therefore,  tiiat  no  estate  can  lie  devised  to  take 
effect  in  remainder  after  an  estate  in  fee  simple ;  bat  a  devise, 
to  Teat  in  derogation  of  an  estate  in  fee  previouaty  devised,  may 
under  proper  limits  be  good  by  way  of  executory  devise.  If, 
after  a  timitatiou  in  fee  by  wHI,  a  disposition  is  made  of  an  es- 
tate to  commence  on  the  determination  of  the  estate  in  fee,  the 
law,  except  in  the  case  of  a  devise  over  to  take  efifect  within  the 
prescribed  period,  presumes  the  estate  first  granted  will  never 
end,  and  therefore  regards  the  subsequent  disposition  as  vain 
and  useless;  ^ep.  Touch.  (Preston's  ed.)  417.  It  makes  no  dif- 
ference in  the  application  of  this  rule  that  the  condition  oD 
which  the  limitation  over  is  made  to  depend  is  not  mala  in  te. 
It  is  sufficient  that  it  is  against  public  policy.  Thus  in  a  recent 
case,  where  estates  were  limited  to  A.  for  ninety-nine  years,  if 
be  should  so  long  live,  r^oainder  to  the  heirs  male  of  his  body, 
with  a  proviso  that  if  A.  did  not  during  his  lifetime  acquire  a 
certain  dignily  in  the  peerage,  the  gift  to  his  heirs  male  should 
be  void,  and  the  estate  should  go  over  to  certain  other  persons, 
it  was  held  that  this  conditional  limitation  was  made  to  depend 
upon  a  condition  which  was  against  public  policy  and  therefore 
void,  and  that  the  estate  vested  in  the  eldest  son  of  A.  as  heir 
male,  diachai^d  of  the  gift  over:  Egerton  v.  Earl  Brownlow, 
4  H.  L.  Cas.  1.  So  in  the  ease  at  bar  the  limitation  over  being 
upon  an  event  which  is  too  remote,  and  for  that  reason  contrary 
io  the  policy  of  the  lam,  cannot  take  effect.  The  estate  therefore 
in  the  deacons  and  their  successors  remains  unaffected  by  th9 
gift  over  to  John  Hancock  and  his  keira.  The  doctrine  on  this 
point  is  briefly  and  clearly  stated  in  the  Touciistone:  "No  condi- 
tion or  limitation,  be  it  by  act  executed,  limitation  of  a  use,  or 
by  devise  or  last  u^,  that  doth  contain  in  it  matter  repugnant, 
or  matter  that  is  agairtst  law,  is  good.  And  therefore,  in  all  suck 
cases,  if  the  condition  be  subsequent,  the  estate  is  absolute  and 
the  condiiion  void;"  "and  the  same  law  is  for  the  m^st  part  of 
Umitaiians,  if  they  be  repugnant,  or  against  law,  as  is  of  condi- 
tions" in  like  eases:  Bhep.  Touch.  139,  133.  See,  <Aso,  H.  L. 
Cas.  160. 
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It  is  undouhtecRy  true  that  this  construction  of  the  devise  de- 
feats  the  manifest  purpose  of  the  testatrix,  which  was,  on  a  faUr 
ure  to  use  and  occupy  the  premises  as  a  parsonage  in  the  tnan- 
ner  described  in  the  will,  to  ^ve  the  estate  of  John  Hancock  and 
his  heirs.  But  no  principle  is  better  settled  than  that  the  intent 
of  a  testator,  however  clear,  must  faU  of  effect  if  it  cannot  he 
carried  into  effect  without  a  violation  of  the  rules  of  law:  1  Pow. 
Dev.  388,  389. 

It  is  to  be  borne  in  mind,  however,  in  this  connection  that 
the  chum  set  up  by  the  heirs-at-law  of  the  testatrix  to  the  prem- 
ises in  controversy  is  in  direct  contravention  of  the  dear  intent 
of  the  will,  by  which  they  are  studioosly  excluded  from  any 
share  or  interest  whatever  in  this  estate.  All  that  she  did  not 
specifically  devise  is  given  by  the  residuary  clause  to  John  Han- 
cock. Her  heirs  therefore  can  claim  only  by  virtue  of  an  arbi- 
traiy  rule  of  law;  and  it  certainly  more  accords  with  the  gen- 
eral intent  of  the  testatrix  that  the  absolute  title  in  this  estate 
should,  by  reason  of  tiie  invalidity  of  the  gift  over,  be  vested  in 
the  deacons  and  their  successors,  who  were  manifestly  the  chief 
objects  of  her  bounty  in  this  devise,  than  in  her  heirs-at-law, 
whom  she  so  carefully  disinherited.  The  Court  will  not  constma 
a  conditional  limitation  as  a  mere  condition,  and  thus  defeat  thfl 
estate  first  limited,  in  a  mode  not  contemplated  by  the  testatrix. 

Nor  can  the  estate  in  question  pass  by  the  residuary  clause. 
The  testatrix  having  specilically  devised  the  entire  estate  to  the 
first  taker,  and  upon  the  happening  of  the  contingency  over,  to 
another  person,  oould  not  have  intended  to  include  it  in  the  gift 
of  the  residne.  She  had  given  away  all  her  estate  and  interest 
in  the  property,  and  nothing  remained  to  pass  by  the  residuary 
clause:  2  Pow.  Dev.  102-104;  Hayden  v.  Stoughton,  5  Pick.  538. 
It  is  not  like  a  case  of  a  gift  on  a  valid  condition,  where  Qie  right 
or  possibility  of  reverter  remain  in  the  donor  or  devisor,  which 
woald  pass  under  a  residuary  clause,  or  in  case  of  intestacy,  to 
the  heirs  of  the  donor ;  but  it  is  the  case  of  a  devise  in  fee  on  a. 
conditional  limitation  over,  which  is  void  in  law.  There  is, 
therefore,  no  possibility  or  right  of  reverter  left  in  the  devisor, 
which  can  pass  to  heirs  or  residuary  devisees,  and  the  limitation 
over  being  ill^al  and  void,  the  estate  remains  in  the  first  takers, 
^sChai^^  of  the  divesting  gift.    Nor  does  it  make  any  differ- 
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enee  in  the  application  of  this  well-settled  role  of  law  to  the 
present  case  that  the  testatrix  in  terms  deelares  that  the  gitt  to 
the  deaooDfi  and  their  saccessors  shall  be  void  if  the  prescribed 
oonditioB^  be  not  fulfilled.  The  l^al  effect  of  all  conditimal 
limitationB  is  to  make  void  and  terminate  the  previous  estate 
apoD  tiie  happening  of  the  designated  eontingency,  and  to  vest 
the  title  in  those  to  whom  the  estate  is  limited  oner  by  tie  terms 
of  the  gift  or  grant  The  clause  in  the  will,  therefore,  which  de- 
clares the  gift  void  in  the  event  of  a  breach  of  Uie  condition,  and 
directs  that  the  premises  shall  revert  to  ber  estate,  does  not 
change  the  nature  of  the  estate,  nor  odd  any  force  or  effect  to 
the  condition  which  it  would  not  have  had  at  Uwr,  if  no  such 
clause  had  been  inserted  in  the  will.  It  is  simply  a  conditional 
limitation.  Th£  condition,  being  accompanied  by  a  limiitation 
over  which  is  void  in  law,  fails  of  effect,  and  iAe  estate  becomes 
absolute  in  the  first  takers.  It  could  not  revert  to  her  estate  be- 
cause there  was  no  reversion  left,  the  whole  estate  being  limited 
over  b]f  the  same  devise.  Such  reversion  could  only  einst  in  case 
of  a  simple  condition,  as  we  have  already  seen;  and  no  such  re- 
verter can  take  place  where  the  conditio^n  is  accompanied  by  a 
limitation  over.  Beades,  and  this  perhaps  is  the  more  satisfac- 
tory view  of  a  devise  of  this  nature,  the  condition  operates  only 
as  a  limitation,  the  rule  being  that  when  an  estate  is  given  over 
upon  breach  of  a  condition,  and  the  same  is  devised  by  express 
words  of  condition,  yet  it  will  be  intended  as  a  limitation  only. 
In  all  cases  where  a  clause  in  a  will  operates  as  a  condition  to  a 
prior  estate,  and  a  limitation  over  of  a  new  estate,  the  condition 
takes  effect  only  as  a  collateral  determination  of  the  prior  estate, 
and  not  strictly  as  a  condition.  Therefore  a  limitation  on  a  con- 
dition or  contingency  is  not  a  condition ;  a  clause  creating  con- 
tingent remaindeis  or  executory  gifts  by  devise  is  properly  a 
limitation,  and  thon^  it  be  in  such  terms  as  to  defeat  another 
estate  by  way  of  shifting  use  or  executory  devise,  still  it  is, 
strictly  speaking,  a  limitation:  2  Cruise  Dig.  tit.  16,  o.  !^  §  30; 
Shep.  Touch.  117,  126;  Vent  202;  Carter,  171. 

The  case  of  Austin  v.  Cambridgeport  Pariah,  21  Pick.  215, 
cited  and  relied  upon  by  the  defendant  Hancock,  is  widely  dif- 
ferent f  rem  the  case  at  bar.  That  was  a  grant  by  deed  of  an  es- 
tate, defeasible  on  a  oonditiim  subsequent,  which  was  1^^  and 
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valid.  The  posibility  of  reverter  was  in  the  grantor  and  his 
heirs  or  devisees;  the  residue  of  the  estate  was  vested  in  his 
grantee,  the  parish.  The  two  iutereats  united  made  up  the  en- 
tire fee-flimple  estate,  and  were  vested  in  persons  ascertainable 
and  capable  of  conveying  the  entire  estate.  There  was  nothing, 
therefore,  in  that  case  which  resembled  s  perpetuity,  or  re- 
strained the  alienation  of  real  property.  The  conditional  estate 
in  the  pariah,  and  the  possibilit?  of  reverter  in  the  devisees  o£ 
the  grantor,  were  vested  estates  and  interests  capable  of  con- 
veyance and  constituting  together  an  entire  title  or  estate  in  fee 
simple.  This  is  very  different  from  an  executory  devise,  where 
only  the  conditional  estate  is  vested,  and  the  persons  to  whom  the 
limitation  over  is  made  are  uncertain  and  incapable  of  being  as- 
certained until  the  prescribed  contingency  happens,  however  re- 
mote that  eveot  may  be.  No  conveyance  of  such  an  estate,  by 
whomsoever  made,  conld  vest  a  good  title,  because  it  can  never 
be  made  certain  until  after  a  breach  of  the  condition,  in  whom  the 
estate  is  to  vest.  Besides,  in.  that  case  there  was  nothing  illegal 
or  contrary  to  the  policy  of  the  law,  in  tie  creation  of  the  estate 
by  the  original  grantor.  The  case  of  Hayden  v.  Stoughton,  5 
Pick.  528,  to  wbit^  reference  has  also  been  made,  did  not  raise 
any  question  as  to  the  remoteness  of  the  gift  over,  because  it 
there  vested,  according  to  the  construction  given  to  the  will,  with- 
in twenty  years  from  the  death  of  the  testator,  and  therefore 
within  the  prescribed  period.  In  the  case  of  Brigham  v.  Shat- 
tuck,  10  Pick.  306,  the  Court  expressly  avoid  any  deciacoi  on  the 
validity  of  the  devise  over,  and  decide  the  case  upon  the  ground 
that  the  demandant  had  no  title  to  the  premises  in  controversy. 
The  result,  therefore,  to  which  we  have  arrived  on  the  whole 
case  is  that  the  gift  over  to  John  Hancock  it  an  executory  de- 
vise, void  for  remoteness;  and  that  the  estate,  upon  breach  of 
the  preserved  condition,  would  not  pass  to  John  Hancock  and 
his  heirs  by  virtue  of  the  residuary  clause,  nor  would  ii  vest  in 
the  heirs^t-law  of  the  testatrix.  But  being  a»  estate  in  fee  in 
the  deacons  and  their  successors,  and  the  gift  over  being  void, 
as  contrary  to  the  policy  of  the  law,  by  reason  of  viciating  the 
rule  against  perpetuities,  the  title  became  absolute,  as  a  vested 
remamder  in  fee,  after  tha  dtoeme  of  the  mother  of  the  testatrix. 
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in  tke  deacons  and  their  succesiora,  and  they  hold  it  in  fee  aim- 
pie,  free  from  the  devesting  limitation. 

A  decree  may,  therefore,  be  entered  for  the  sale  of  the  eitate 
as  prayed  for  in  the  biU,  and  for  a  reinvestment  of  the  proceeds 
for  the  objects  and  purposes  intended  to  be  effected  by  the  trusts 
dedared  in  the  wUl  respecting  the  property  in  question. 


SMITH  T.  EIMBAm 

153  m.  368. 

Magbudeb,  J.  Thifl  ia  a  bill  for  the  specific  performance  of  a 
contract  for  the  sale  of  real  eatate,  filed  by  appellant  against  ap- 
pellee. The  bill  was  answered,  and,  after  hearing  had,  the  cir- 
cuit ©rart  found  the  equitiee  with  the  defendant,  and  dismissed 
the  bill.  The  present  appeal  is  proseeated  from  such  decree  oX 
(Usmissal.  By  the  terms  of  the  contract,  appellee  agreed  to  pur' 
chase  lot  3,  hereinafter  mentioaed,  of  appellant,  for  $9,000,  pay^ 
able,  $100  in  carfi,  and  "the  balance  in  twenty  days  after  re- 
ceiving an  abstract  showing  good  title"  in  appellant.  The  ab- 
stract of  the  title  was  furnished  within  the  20  days,  and  ap- 
pellee refused  to  carry  out  the  purchase,  npon  the  ground  that 
the  abstract  did  not  show  a  good  fee-simple  title  in  appellant. 
Appellant  holds  by  deed  from  Frederick  Mohlenpangh,  who  re- 
ceived a  conveyance  from  Sarah  Jane  Dustan.  Sarah  Jane  Dub- 
tan,  whose  maiden  name  was  Sarah  Jane  Spears,  derived  her 
title  through  the  vriU  of  her  mother,  Abigail  Speara.  There  is 
no  question  that  Abigail  Spears  had  good  title,  and  that  appel- 
lant owns  whatever  title  waa  obtained  by  Sarah  Jane  Spears 
(afterwards  Dustan)  under  said  will.  The  question  in  dispute 
arises  upon  the  construction  of  the  will  of  Abigail  Spears,  which 
was  executed  on  January  2B,  1854,  and,  after  proividing  for  tha 
payment  of  funeral  expenses,  is  as  follows:  "Second,  My  just 
debts  are  to  be  paid,  and  I  appoint  Alexander  TuUoe,  of  Joliet, 
my  executor.  I  also  will  and  direct  that  forty  acres  of  land 
lying  in  "Will  County,  State  of  Illinois,  diall  be  sold,  and,  after 
discharging  the  above  expenses,  the  balance  shall  become  and  be 
the  property  of  my  daughter,  Sarah  Jane  Speais.    7  tUso  <K- 
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rect  that  lot  No.  3,  m  ilock  No.  31,  in  JoUet,  Illinois,  with  its 
appurtenances,  as  deeded  to  me  by  David  Bi^^iards  and  wife, 
and  also  oU  my  interest  in  the  lot  of  land  now  occupied  by 
David  Wooley,  of  La  Porte  County,  State  of  Indiana,  also  my 
interest  in  the  estate  of  my  grandfather,  Francis  Lucas,  ati  be 
and  become  the  property  of  my  daughter,  Sarah  Jane  Speart; 
and,  should  the  said  Sarah  Jane  Spears  die  leaving  no  heirs,  I 
win  and  direct  that  aU  of  the  above-described  property  shaU  be 
equally  divided  between  mi/  ^ters,  to  wtf,  Olinda  Wooley, 
Deborah  Wooley,  Sarah  Jane  Wooley,  EUeabeth  Johnson;  and  it 
is  my  wish  that  my  sisters,  Deborah  and  Sarah,  shall  have  the 
care  and  charge  of  my  daughter,  Sarah  Jane  Spears."  Abigail 
Spears  died  on  February  4,  1854,  and  left,  her  surviving,  her 
daughter,  the  said  Sarah  Jane  Spears,  who  afterwards  married  a 
man  named  Dustan,  and  has  children  living.  The  wHl  was  ad- 
mitted to  probate  on  February  11, 1854. 

What  titie  did  Sarah  Jane  Spears  take  to  the  above  described 
lots  under  the  will  of  her  motherl  The  testatrix  directs  that  aaid 
lot  3,  and  all  her  interest  in  the  lot  occupied  by  David  Wooley, 
also  her  interest  in  her  grandfather's  estate,  "shall  be  and  be- 
come the  property  of  my  danghter,  Sarah  Jane  Spears."  No 
words  of  inheritance,  such  as  "and  her  heirs,"  are  here  iised. 
This  langoage  would,  at  ooounon  law,  only  have  given  a  life 
estate  in  the  land.  But  section  13  of  the  convejrance  act  pro- 
vided that  "every  estate  in  land  which  shall  be  granted,  con- 
veyed or  devised,  although  the  words  heretofore  necessary  to 
transfer  an  estate  of  inheritance  be  not  added,  shall  be  deemed 
a  fee  simple  estate  of  inheritance,  if  a  len  estate  be  not  limited 
by  express  words,  or  do  not  appear  to  have  been  granted,  con- 
veyed or  devised  by  construction  or  operation  of  law."  There- 
fore, ihe  clanse  directing  that  lot  3  "shall  be  and  become  the 
property  of  my  daughter,"  standing  alone,  and  without  being 
quali&ed  in  any  way  by  the  language  following  it,  vests  in  the 
daughter  a  fee  transmissible  to  her  heirs,  notwithstanding  the 
omission  of  the  word  "heirs."  Baker  v.  Scott,  62  111.  86; 
Walker  v.  Pritehard,  121  111.  221 ;  12  N.  E.  336 ;  Wolf  er  v.  Hem- 
mer,  144  HI.  554;  33  N.  E.  751.  Is  a  less  estate  limited  by  the 
words  that  follow,  and,  if  so,  what  estate  t  Those  words  are 
"and,  ehoold  the  said  Sarah  Jane  Spears  die  leaving  no  hein,  I 
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will  and  direct  that  all  of  the  above  described  ppopeity  ahall  be 
equally  divided  between  my  sisters." 

Ic  view  of  the  construction  thus  placed  Qpon  the  first  clause, 
as  being  a  clause  which,  standing  alone,  vests  a  fee  in  the  dev- 
isee, it  is  manifest  that  this  is  a.  case  where,  the  fee  in  the  firat 
instance  is  conveyed  to  the  first  taker ;  but  an  effort  is  made  to 
transfer  this  fee,  upcm  the  happening  of  a  8i>ecifled  contingency, 
from  the  first  taker  to  others,  by  way  of  executory  devise.  In 
other  vforda  an  attempt  is  made  to  mount  a  fee  upon  a  fee,  and 
this  can  orUy  be  done  by  executory  devise.  "An  esecatory  de- 
vise is  a  limitation  by  will  c  J  a  future  contingent  interest  in 
lands,  contrary  to  the  rules  of  limitation  of  contingent  estates 
in  conveyance  at  law."  4  Kent  Comm.,  mai^.  p.  264.  It  is 
one  of  the  rules  governing  contingent  remainders  that  an  estate 
cannot  be  limited  over  to  another  after  a  fee  already  granted. 
A  remainder  implies  something  left,  and  there  can  be  nothing 
left  after  the  whole  has  been  once  disposed  of.  It  is  for  this 
reason  that  a  fee  already  granted  cannot  be  defeated  and  trans- 
ferred to  another  by  way  of  remainder.  Hence  the  devise  over, 
"should  the  said  Sarah  Jane  Spears  die  leaving  no  heirs,"  can 
only  be  sustained,  if  at  all,  as  an  executory  devise,  and  not  as  a 
contingent  remainder.  To  prevent  perpetuities  in  executory  de- 
vises, it  is  an  established  rule  that,  in  case  of  such  a  devise,  the 
contingency  upon  which  the  intended  limitation  is  to  take  effect 
shall  not  be  postponed  longer  than  a  life  or  lives  in  being  and  21 
years  and  a  fraction  of  another  year  thereafter.  If  the  contin- 
gency is  not  fixed  within  that  period,  tiie  execatory  devise  is 
bad,  and  the  limitation  is  void  for  remoteness;  but,  if  it  is  so 
fixed,  the  devise  is  good,  and  the  limitation  is  valid.  In  the  pres- 
ent case  the  determination  of  the  question  whether  the  contin- 
gency upon  which  the  limitation  is  to  take  effect  is  too  remote, 
and  by  oonseqaence,  whether  the  limitation  itself  is  void  or  not 
depends  upon  the  construction  to  be  given  to  the  words  "and 
should  the  said  Sarah  Jane  Spears  die  leaving  no  heirs."  The 
limitation  to  the  sisters  of  the  testatrix  is  dependent  upon  the 
event  that  the  daughter  ehould  die  "leaving  no  heirs."  Do  these 
vjords  import  a  definite  or  indefinite  failure  of  issue  t  A  definUe 
failure  of  issue  is  where  a  precise  time  is  fixed  by  the  wHi  for  the 
faHmre  of  issue;  as  in  the  case  of  a  devise  to  A.,  bui,  if  he  dies 
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wtfAouf  iatue  Uving  at  the  tints  of  his  death,  then  to  another. 
An  indefimite  failure  of  issue  means  a  faH/ure  of  issue  whenever 
it  may  happen,  loithout  fixing  any  time,  or  a  certain  and  definite 
period  within  which  it  must  happen.  4  Kent  Comm.,  marg.  p. 
!ff4;  1  Bouv.  Lavf  Diet.,  p.  642.  An  executory  devise  which  is 
to  take  effect  upon  an  ^definUe  failure  of  issue  is  void  for  re- 
moteness. 4  Kent  Comm.,  marg.  p.  274.  The  words  "dying 
without  issue,"  or  "die  without  issue,"  when  standing  dlone^ 
are  held  by  the  great  weight  of  authority  in  England  and  in  this 
country  to  denote  an  indefinite  failure  of  issue,  and  a  limita- 
tion upon  such  terms,  ungualifisd,  is  regarded  as  void  for  re- 
moteness. 2  Washb.  Beal  Prop.,  ma^.  pp.  360,  361.  But  tins 
Gonrts  often  avail  themselTes  of  slight  ciretunstanees  to  give  to 
ezecntoiy  devisea  a  ctaustrQction  which  regards  the  failure  of 
issue  as  relating  to  a  definite  period  of  time,  and  not  an  indefi- 
nite failure.  Id.,  niar^.  p.  362.  "Slight  circmnstances  are  laid 
bold  of  as  sofKcient  to  indicate  an  intention  that  a  linutation 
over  on  death  Trithont  iasue  shall  take  effect  at  a  definite  time, 
to  wit,  on  the  death  of  the  first  taker."  2  Bedf.  WiUs  (3d  Ed.), 
marg.  p.  277,  and  note  51 ;  Bedford's  Appeal,  40  Pa.  St  18.  The 
words  "die  withoat  leaving  issue  snrviving,"  or  "leaving  no 
issue  or  ehild,"  or  "if  he  shonid  leave  no  children,"  have  been 
held  to  create  a  definite  failure  of  iasue.  Nicholson  v,  Bettle,  57 
Pa.  St.  386;  HiU  v.  HUl,  74  Pa.  St  173;  Clapp  v.  Pogelman, 
1  Dev.  4  B.  Eq.  466;  Wight  v.  Baury,  7  Cash-  105;  Van  Dyke 
V.  Vanderpool,  14  N.  J.  Eq.  198 ;  Fairchild  v.  Crane,  13  N.  J. 
Eq.  105;  Hull  V.  Eddy,  14  N.  J.  Law,  169;  Eaton  v.  Straw,  18 
N.  H.  320;  Hall  v.  Chaffee,  14  N.  H.  215;  Goodell  v.  Hibbard, 
32  Mich.  47;  Grier  v.  Griswold,  18  Ga.  550;  Plinn  v.  Davis,  18 
Ala.  132 ;  Smith  v.  Harris,  16  Ga.  545. 

In  the  case  at  bar  the  words  are  "die  leaving  no  heirs."  The 
word  "heira"  may  sometimes  be  construed  to  mean  "children" 
or  "issne"  according  to  the  context  Loveday  v.  Hopkins,  1 
Amb.  273;  Smith  v.  Harris,  supra;  Ooodell  v.  Hibbard,  supra; 
Griswold  v.  Hicks,  132  111.  494;  24  N.  E.  63;  Sunmiers  v.  Smith, 
,  127  111.  645 ;  21  N.  E.  191.  In  the  will  now  under  consideration 
the  word  evidently  means  "children"  because  if  the  intention 
was  to  include  heirs  generally,  the  sisters  of  the  testator,  who 
were  to  take  upon  the  h^penisg  of  the  contingency,  being  the 
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ftnntB  of  the  daogibiter,  nuffbt  be  incladed  among  her  hein.  It 
could  hardly  have  been  the  intentioD  of  the  testator  Hiat  her 
sisters  should  take  in  the  event  o>f  her  daughter  dying  with- 
out le&ving  theae  same  sist^is  as  her  heirS;  But,  while  the 
word  "heirs"  is  here,  evidently  intended  to  mean  "cfttMrMi," 
it  unquestionably  refers  to  children  as  the  heirs  of  tK»  devitee. 
The  word  "heirs"  is  ordinarily  used  in  wiUs  to  designate  those 
persons  who  answer  this  description  at  the  death  of  the  testator. 
The  word  "heir,"  in  its  strict  and  technical  import,  applies  to 
the  person  or  persons  appointed  to  succeed  to  the  estate  in  case 
of  intestacy.  Eellett  v.  Shepard,  139  HI.  433 ;  28  N.  E.  751, 
and  31  N.  E.  254.  Those  who  succeed  to  the  estate  are  tiiose 
who  are  understood  to  be  living  at  the  time  of  the  intestate's 
death.  If  this  view  be  correct,  the  words  "should  the  said 
Sarah  Jane  Spears  die  leaving  no  heirs,"  mean  "i^uld  the  said 
Sarah  Jane  Spears  die  leaving  no  children  at  the  time  of  her 
death."  This  construction  receives  support  from  the  fact  that 
the  persons  who  are  to  take  in  the  event  of  the  death  of  the 
daughter  leaving  no  heirs  were  in  existence  at  the  time  of  the 
making  of  the  will,  and  are  mentioned  by  name.  Mention  of 
the  sisters  as  being  then  alive,  and  the  designation  of  two  of 
tbem  to  take  the  care  and  the  charge  of  the  dang'hter,  are  facts 
which  do  not  consist  with  the  idea  that  those  sistfirs  were  to  take 
the  estate  if,  at  any  time  in  the  future,  no  matter  how  r«note, 
the  heirs  of  Sarah  Jane  Spears  should  become  extinot  Parish 
V.  Ferris,  6  Ohio  St.  563;  NUes  v.  Gray,  12  Ohio  St.  320;  Arm- 
strong V.  Armstrong,  14  B.  Mon.  333 ;  Daniel  v.  Thomps<»i,  Id. 
663;  Bullock  V.  Seymour,  33  Conn.  289;  Hadam  v.  Wadsworth, 
8  Ocmn.  348. 

In  the  recent  case  of  Summers  t.  Smith,  127  IIL  645;  21  N. 
E.  191,  the  language  of  the  will  was:  "It  is  further  my  will,  in 
case  any  of  my  sons,"  etc.,  "should  die  without  heirs  of  his 
body,  the  real  estate  I  have  bequeathed  to  birn  shall  go  to  his 
surviving  brother  or  brothers."  It  was  held  that,  where  the 
devise  over  is  to  the  survivor  or  survivors  of  a  dasB  to  which 
the  first  devisee  belonged,  it  means  a  devise  to  a  person  in  being 
at  the  death  of  the  first  devisee,  and  ao  relieves  the  devise  over 
of  objecti<Hi  on  account  of  remoteness;  and  it  was  there  said: 
"In  the  absence  of  anything  appearing  to  the  contrary,  language 
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mnst  be  presamed  to  have  been  intended  to  have  the  legal  effect 
which  the  l&w  aangns  to  it.  So,  therefore,  here,  '  dying  without 
heiis  of  body  could  only  mean  dying  without  leaving  such  beini 
of  body  as  the  estate  would  have  vested  in,  in  fee,  instantly, 
upon  the  death  of  the  first  devisee,  as  children,"  etc.  The  rule, 
as  annoxmced  by  the  English  eases,  is  that  a  devise  in  fee,  with 
a  remainder  over  if  the  devisee  dies  without  issue  or  heirs  of  the 
body,  is  a  fee  cut  down  to  an  estate  tail;  and  the  limitation 
over  is  void,  by  way  of  executory  devise,  as  being  too  re- 
mote and  fotmded  on  an  indefinite  failure  of  issue.  4  Kent 
Comm.,  marg.  p.  276,  But  section  6  of  the  lUioois  convey- 
ance a**  provides  that  "in  cases  where,  by  the  common  law, 
any  person  or  persons  might  hereafter  become  seized,  in  fee 
tail  of  any  lands,  tenements  or  hereditaments,  by  virtue  of 
any  devise,  gift>  grant,  or  other  conveyance,  hereafter  to  be 
made,  or  by  any  other  means  whatsoever,  such  person  or  per- 
sona, instead  of  being  or  becoming  seized  thereof  in  fee  tail, 
shall  be  deemed  and  adjudged  to  be  and  become  seized  thereof 
for  his  or  her  natural  life  only,  and  the  remainder  shall  pass  in 
fee  simple  absolute  to  the  person  or  persons  to  whom  the  estate 
tail  would,  on  the  death  of  the  firet  grantee,  devisee  or  douee 
in  tail  first  pass,  according  to  the  course  of  the  oommon  law, 
by  virtue  of  such  devise,  gift,  grant  or  conveyance."  1  Starr  & 
C.  Ann.  St,  p.  571.  Hence  the  same  reasons  for  holding  that 
the  words  "die  leaving  no  heirs"  refer  to  issue  indefinitely  or 
&  failure  of  issue  at  any  time,  rather  than  to  a  fulnre  of  issue 
at  t^e  death,  do  not  exist  in  this  State,  where  we  have  no 
estates  tail,  as  exist  where,  aa  at  common  law,  estates  tail  are 
recognized.  Summers  v.  Smith,  supra.  In  Voris  v.  Sloao,  68 
HI.  568,  the  words  "in  case  she  should  die  without  isme" 
occurring  in  a  deed  of  trust,  were  construed  to  mean,  "without 
having  had  issue;"  so  tiiat,  upon  the  birth  of  a  child  or  chil- 
dren of  the  body,  the  contingency  wss  fulfilled,  and  the  fee 
vested  in  them,  and  the  limitation  over  was  defeated.  But  the 
plain  and  obvious  meaning  of  the  expression  "should  the  said 
Sarah  Jane  Spears  die  leaving  no  heirs"  or  children  is  that  she 
should  die  leavii^  no  heirs  or  children  at  the  time  of  her 
death.  This  construction  accords  with  the  grammatical  rela- 
tion of  the  worda  in  the  phrase,  and  with  the  oonmumi  under- 
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staodiiig  of  their  import.  Williama  v.  I^wis,  100  N.  C.  142; 
5  S.  E.  435;  HaU  v.  Chaffee,  14  N.  H.  215. 

The  oecessaiy  result  of  this  cODstmotioo  by  which  the  words 
in  qnestion  are  held  to  import  a  definite,  and  not  an  indefinite, 
failure  in  issue,  is  that  the  deviae  to  Sarah  Jane  Spears  miist 
be  regarded  as  the  devise  of  a  fee  detemunable  npon  her  dying 
without  leaving  children  at  the  time  of  her  death.  Somniers 
T.  Smith,  tupro.  It  cannot  be  known  until  the  death  of  Mrs. 
Dnstan  whether  the  contingency  will  happen  by  which  tiie  lim- 
itation  over  is  to  take  effect  If  ahe  dies  leavii^  no  children 
at  the  time  of  her  death,  her  mother's  sisteiB  will  take  the  prop- 
erty; but,  if  she  leaves  a  ohild  or  children  at  that  time,  snch 
child  or  children  will  take  the  property  as  her  heirs.  It  follows 
that  appellant  did  not  have  soch  a  fee-simple  title  as  was  called 
for  by  the  contract,  and  the  decree  of  the  court  below  was 
right. 

It  is  most  strenuously  contended  by  counsel  for  appellant 
that  the  words  "die  leaving  no  hevrt"  refer  to  the  death  of  the 
deviiee  in  the  lifetime  of  the  tettatrix,  and  that,  as  she  sur- 
vived the  testatrix,  the  fee  simple  vested  in  ker.  Several  cases 
in  New  York  and  Feonsylvania  are  referred  to  which  seem  to 
sustain  this  view.  But  they  are  not  applicable  here,  lor  the 
reascms  involved  in  the  observations  already  made.  "When 
the  death  of  the  first  taker  is  coupled  with  other  circumstances, 
which  may  or  m^  not  ever  take  place— as,  for  instance,  death 
under  age  or  wiliiont  children — the  devise  over,  unless  con- 
trolled by  other  provisions  of  the  will,  takes  effect,  according  to 
the  ordinary  and  literal  meaning  of  the  words,  "upon  death" 
under  the  circumstances  indicated,  at  any  time,  whether  before 
or  after  the  death  of  the  testator.  Britton  v.  Thornton,  112  U. 
S.  526 ;  5  Sup.  Ct.  591 ;  Buchanan  v.  Buchanan,  90  N.  C.  308 ; 
5  S.  E.  430;  Summers  v.  Smith,  supra;  11  Am.  &  Eng.  Enc 
Law,  p.  919.  The  language  of  the  provisions  in  the  ictU  sus- 
tains the  view  that  the  death  of  the  devisee  tn  the  lifetime  of 
the  testatrix  was  not  intended.  The  testatrix  wills  and  directs 
that  forty  acres  of  land  be  sold,  "and  after  diachar^ng  the 
above  expenses,"  the  balance  shall  become  and  be  the  proper^ 
of  my  daughter.  The  "above  expenses"  included  funeral  ex- 
penses, which,  of  course,  could  not  be  incurred  until  after  the 
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destii  of  the  testatrix  The  last  olaose  directB  that  "all  of  the 
above-described  property  shall  be  eqaally  divided  between  my 
sisters"  shonld  the  dan^ter  die  leaving  no  heirs.  "All  of  the 
above-described  property"  inolades  the  balance  of  the  proceeds 
of  the  sale  of  the  forty  acres  after  paying  funeral  and  other  ex- 
penses, which  balance  conld  not  exist  until  after  the  death  of 
the  testatrix;  and,  as  the  distribution  to  the  sisters  could  not 
take  place  until  after  the  death  of  the  dauijhter,  tke  death  of 
the  daughter  mutt  have  been  contemplated  as  occurring  after 
that  of  the  teetatrix.  We  think,  however,  that  the  ocmrt  below 
should  have  dismifised  the  bill  without  prejudice,  so  as  to  leave 
appellant  to  his  remedy  at  law.  The  decree  of  the  circuit  court 
will  accordingly  be  reversed,  and  the  cause  is  remanded  to  tliat 
court,  with  directicaia  to  dismiaa  the  bill  without  pngudiee. 
Bevbbsbd  and  remanded,  with  directions. 


D£AN  V.  MUMFOBO. 
102  Mick,  510;  61  N.  W.  7. 

UONTaouBT,  J.    Complainant,  as  one  of  the  legatees  named 

in  the  will  of  Horace  M.  Dean,  filed  this  bill  against  the  defend- 
ants Mumford  and  Frank  Dean,  execntois,  and  the  codefend- 
ants  as  legatees,  asking  a  construction  of  the  terms  of  the  will, 
if  held  valid,  and  asserting  that  it  is  as  a  whole  invalid,  in 
equity.  A  preliminary  question  ia  raised  as  to  the  jnriadiction, 
it  being  claimed  by  defendants  that,  except  at  the  suit  of  a 
trustee  or  ceetid  que  trust  wbo  aaba  a  direction  as  to  the  execu- 
tion  of  a  trust,  a  court  of  chancery  has  no  jurisdiction  to  con- 
strue a  will  or  declare  any  or  all  of  its  provisions  invalid.  But, 
however  this  may  be,  the  executors  have  answered,  in  this  case, 
and  in  terms  submitted  the  question  of  ooostruotion  of  the  will 
to  the  court.  As  it  is  undoubted  that  tibey  mi^t  have  invoked 
the  jurisdiotion  of  the  conrt  for  that  purpose  by  a  bill,  we 
think  that,  they  having  submitted  the  question,  the  court  may 
properly  maintain  jurisdiction.  Sawtelle  v.  Bipl^  (Wis.),  55 
N.  W.  156. 
The  material  parts  of  tlifl  will  are  as  ftrilowB:  "First  I  give 
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and  bequeath  to  1117  beloved  wife,  Mary  C.  Dean,  the  use  of  the 
homeetead  ncnr  ocenpied  by  tu,  No.  83  State  street,  blether 
with  all  ibe  furniture  and  other  personal  property  thereon  and 
connected  therewith,  to  be  used  and  enjoyed  by  her  during  her 
natoral  life  as  a  home  for  hendf,  and  for  swh  of  my  children 
as  shaU  remain  unmarried,  and  thali  be  agreeable  to  her. 
The  taxes  and  repaits  upon  said  homestead  to  be  paid  by  my 
executors  from  wy  estate.  Second.  I  also  give  and  bequeath  to 
my  said  wife  the  som  of  fifteen  hundred  dollars  per  annum,  to 
be  paid  to  her  quarterly  or  monthly  by  my  exeeuton,  as  she 
may  desire,  to  be  received,  used,  and  enjoyed  by  her  during  her 
natural  life.  Third.  All  the  rest,  residue,  and  remainder  of  all 
the  goods,  chattels,  real  and  personal  estate  of  whatsoever  kind 
or  nature,  or  wheresoever  the  same  may  be  situated,  I  desire  to 
be  divided  equally  between  my  five  children,— Edgar  S.,  a^ed 
38;  Ardi.  H.,  aged  30;  Herbert  L.,  aged  28;  Frank,  aged  26; 
and  Lizzie,  aged  23, — or  to  the  survivors  of  them,  excepting  in 
case  any  of  them  shall  die  leaving  child  or  children  surviving, 
llien,  in  such  case,  the  respective  interests  of  my  sons  and 
daughters  above  named  dull  go  to  and  belong  to  the  child  or 
children  gorviving  them,  respectively.  Fourth.  "Whereas  I 
have  advanced  to  my  sons  Edgar  S.  and  Arch.  H.  certain  sums 
of  mtmey,  which  will  appear  charged  to  them  upon  my  books, 
and  if  I  should  advance  to  them  or  either  of  them,  or  others  of 
my  children,  dniing  my  lifetime,  other  sums,  all  such  sums  in 
money  or  property  which  I  shall  advance  to  or  pay  for  and 
shall  charge  to  them,  respectively,  shall  be  deducted  from  the 
respective  portions  above  designated  to  go  to  my  said  children. 
Fifth.  I  hereby  wUl  and  direct  that  the  portiont  hereinbefore 
designated  for  my  taid  sons  Edgar  S.,  Arch.  H.,  and  Herbert 
L.,  be  held  in  trust  by  my  executors,  as  trustees  for  my  said 
sons,  their  wives  and  children,  and  the  interest,  income,  and 
profit  thereof  be  used  and  paid  as  in  the  judgment  of  nvy  said 
executors  shall  be  best  for  the  support  and  maintenance  of  my 
said  three  sons,  their  vfives  and  children,  during  the  lives  of 
my  said  sons  and  their  ioives;  and  upon  the  decease  of  my  said 
sons  and  their  wives  the  portion  so  held  in  trust  by  my  said  ex- 
ecutors shall  become  the  property  of  and  go  to  the  cJuld  or  ch^ 
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^•en  of  said  sons,  severally,  and  their  kevv  and  assent  for- 
ever." 

It  is  the  contention  of  complainants^First,  that  the  first  and 
second  clauses  make  the  taxes  and  repairs  atid  annuity  a  charge 
upon  the  estate,  and  create  a  trust  in  favor  of  the  widow  which 
continues  during  her  life;  and,  second,  that,  if  this  be  not  so 
held,  then  under  any  construction  which  may  be  given  to  the 
fifth  doase,  the  power  of  alienation  is  suspended  for  a  longer 
period  than  during  two  lives  in  being,  and  that  for  this  reason 
the  trust  created  in  the  fifth  clause  faUs, 

The  defendants  contended  —  First,  that  inasmuch  as  the 
vridow  has  elected  to  take  under  the  statute,  and  not  under  the 
wUl,  the  vitiidity  or  nonvalidity  of  the  wiU  should  be  deter- 
mined without  reference  to  the  intended  provision  for  her;  sec- 
ond, it  is  contended  thai  the  power  of  alienation  was  not,  by  the 
terms  of  the  wUl,  suspended,  during  the  life  of  the  widow;  and, 
third,  that  by  the  proper  coiutmciion  of  the  fifth  clause,  in  con- 
nection v)ith  the  third  and  fourth  douses,  of  the  wUl,  the  power 
of  alienation  is  not  suspended,  as  to  awy  portion  of  the  estate 
which  vested  after  the  death  of  the  widow,  for  a  longer  period 
than  tvfo  lives  in  being. 

We  think,  if  the  power  of  alieuation  wa«  not  mupended  dur- 
ing tlie  life  of  the  widow,  the  case  preeentfi  no  very  serioDs  dif- 
ficulty. It  appears  to  he  conceded  by  counsel  who  seet  to 
maintain  the  validity  of  the  will  and  its  provisioas  that  the  fifth 
claoBe  reetrains  alienation  for  the  period  of  two  lives  in  being, 
llie  coustmction  of  the  will  for  which  tiiey  contend  is  that, 
under  the  provisions  of  the  third  elanse,  the  estate  is  to  be  di- 
vided into  five  equal  shares,  that  two  of  the  shares— those  de- 
vised to  Frank  and  Xiizzie— vest  at  once;  that,  by  the  terms  of 
the  fourth  clause,  certain  advaucemenita  are  to  be  taken  out  of 
the  shares  of  Edgar  S.  and  Ardh.  H.,  and  the  remainder  is,  in 
each  instance,  as  in  the  case  of  the  one-fifth  instance  of  Herbert 
L.,  to  be  held  in  trust  by  the  executors  for  the  respective  lega- 
tees named  their  wives  and  children;  and  that  upon  the  decease 
of  Edgar  S.,  and  his  wife  Eliza,  the  one-fifth  less  the  deducted 
advancements,  becomes  the  property  of  their  children ;  and  so 
in  the  case  of  Arch.  H.  and  Herbert  L.  We  think  this  conten- 
tion is  sound,  so  far  as  it  relate!  to  the  third  and  fifth  cUttuee^ 
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if  it  be  held  that  there  was  no  restraint  or  alienaJuMi  daring  Qm 
life  of  the  widow.  It  wa»  very  plainly  the  purpose  of  the  testa- 
tor to  divide  his  estate  into  five  equal  parts,  and  we  think  it 
very  elear  that  it  was  not  the  intention  to  provide  by  the  fifth 
clause  that  the  three  parts  which  had  been  set  apart  by  the 
third  claose  of  the  will  to  Edgar  S.,  Arch.  H.,  and  Herbert  L. 
should  be  held  in  trust  for  the  commoQ  use  of  the  sens,  their 
wives  and  children.  But  it  is  suggested  that,  in  this  view,  aa 
Herbert  L.  was  unmarried  at  the  time  the  will  took  effect,  the 
will  should  be  construed  to  relate  to  any  wife  whom  he  might 
in  the  future  marry;  and,  so  construed,  it  would  not  vest  in  the 
childrm  or  heirs  until  after  the  expiration  of  two  lives  in  be- 
ing. We  think  the  will  not  open  to  this  constmotion,  but  that 
it  was  intended  to  mean  any  wife  of  Herbert  L.  living  at  the 
time  of  the  decease  of  the  testator.  Van  Brunt  v.  Van  Brunt, 
111  N.  T.  178,  19  N.  E.  60.  The  will  should  not  be  given  a 
constractDou  for  the  purpose  of  defeating  the  intenticm  of  the 
testator,  which  would  bring  within  its  purview  one  who  should 
in  the  future  become  the  wife  of  one  of  the  legatees 

The  important  question,  tiiea,  as  it  appears  to  be  conceded, 
is  whether  the  power  of  alienation  was  suspended  during  the 
life  of  the  widow.  If  the  contention  of  defendants'  counsel, 
that  the  election,  of  the  widow  to  take  under  the  statute  calls  for 
a  construction  of  the  will  as  it  would  have  read  without  any 
attempt  to  make  provision  for  her,  be  allowed,  this,  with  what 
we  have  above  determined,  would  be  an  &id  of  the  case.  A 
statement  is  found  in  the  case  of  Bail^  v.  Bailey,  97  N.  Y.  470, 
sustaining  the  contention  of  defendant's  counsel.  But  in  that 
case  it  had  been  determined  in  tiie  opinion  that  the  beqneet  of 
the  widow  was  of  a  life  estate  in  the  property,  which  she  had 
the  right  to  sell  if  she  chose ;  so  that  the  statement  aflSrming  the 
doctrine  here  contended  for  was  dictum.  We  cannot  accept 
this  as  a  correct  statement  of  law.  The  will  must,  it  seems  to 
-as,  be  construed  as  made.  It  will  not  do  to  say  that  provisions 
which  are  incorporated  in  a  vnll,  and  which  <av  not  valid  when 
made  and  when  the  wiU  takes  effect,  can  thereafter  be  made 
valid  iy  the  election  of  the  widow.  This  would,  in  effect,  em- 
power the  widow  to  execute  a  will  by  validating  what  was  pre- 
viously no  will.    Counsel  also  dte,  as  sustaining  this  contention, 
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In  n  Woodboni'fl  Estate  (Pa.  Snp.),  25  Atl.  145;  Small  v. 
UArt>ii]%  (Md.),  Id.  920;  end  Trac^  t.  Murray,  44  Mich.  109;  6 
N.  "W.  224.  In  the  cases  of  In  re  Woodbom's  Estate  and  Small 
T.  Marburx  Uia  question  before  the  court  related  to  the  effect  of 
the  election  of  the  widow  to  take  under  the  statute  upon  the  dia- 
tribntion  to  be  made  of  the  estate.  Neither  ease  deals  with  the 
question  of  whether  the  widow  can,  by  declining  to  take  under 
the  wilt,  make  that  valid  which  was  before  invalid,  nor  was  any 
such  question  before  the  court.  In  Tracy  v.  Murray  the  widow 
renounced  her  right  to  take  under  tiie  statute,  and  elected  to 
take  under  the  wilL  The  court  say :  "Accepting  as  correct  the 
doctrine  of  those  cases  which  hold  that  the  widow  becomes  a 
purchaser  of  the  legacy  by  rclcaaing  her  dower,  the  contract  is 
not  a  completed  one  until  her  acceptance  of  the  provisions  of  the 
will  after  her  husband's  decease.  Had  he  purchased  from  bis 
wife  her  dower,  and  given  ber  his  note  therefor,  upcm  his  deat^ 
such  obligation,  if  not  paid,  would  simply  become  a  claim 
against  the  estate,  and  take  its  place,  when  proven  against  the 
estate,  with  the  other  allowed  claims.  The  husband  during  his 
lifetime,  wiabing  to  make  arrangements  to  have  his  wife  release 
her  dower  interest  in  the  lands  of  which  he  should  die  seised, 
makes  an  offer  therefor  which  is  not  to  be  submitted  to  her  for 
acceptance  until  after  his  decease."  His  case,  it  will  be  seen, 
presented  no  question  of  validating  invalid  provisiona  of  the 
will,  bat  dealt  with  the  rights  of  the  widow  as  they  existed 
under  the  will  as  made  by  the  deceased;  and  the  case  certainly 
contains  no  intimation  which  sustains  the  contention  here  made. 
Were  these  taxet  and  annuity  a  charge  upon  the  estate  in 
mch  a  tense  as  to  create  a  trust,  and  suspend  the  power  of 
alienationf  It  is  settled  that  no  express  words  creating  a  trust 
are  requisite,  if  the  intent  to  devote  the  estate  to  a  particular 
purpose  is  apparent  from  the  terms  of  the  wiU.  Where  a  duty 
is  imposed  upon  the  executor  whidi  makes  it  necessary  for  hint 
to  retain  the  possession,  continually,  of  realty,  he  wHl  take  on 
interest  adequate  to  enable  him  to  perform  this  duty;  and  an 
dUenation  which  cuts  off  that  right  is,  by  implication,  prohG)- 
ited.  Perry  Trusts,  gg  121,  213,  and  cases  cited;  Cmnmings  v. 
Corey,  58  Mich.  494;  25  N.  W.  481;  Vail  v.  Vail,  7  Barb.  226. 
And  where  there  is  a  proviraon  in  the  will  Uiat  certain  debts  and 
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charges  are  to  be  paid,  and  the  resiclue  of  the  estate  not  thus 
expended  is  thai  divided,  the  parUcular  debts,  legacies,  and 
charges  will  be  emsidered  a  diai^  against  the  estate,  real  and 
personal.  See  a  discoasion  of  this  role  in  2  Jann.  Wills,  p. 
•1411  et  geq.;  Greville  v.  Browne,  7  H.  L.  Cas.  689;  GaiuBford 
V.  Dunn,  L.  R.  17  Eq.  405;  Lafferty  v.  Bank,  76  Mich.  35;  43 
N.  W.  34.  It  will  be  noticed  in  the  present  ease  that  the  will, 
after  bequeathing  the  homestead,  makes  the  taxes  and  repaiis 
upon  the  homestead  payable  from  the  estate  of  the  testator.  It 
also  provides  for  an  annuity  of  $1,500  per  annum,  to  be  paid  by 
the  execntors  dming  the  natural  life  of  the  widow,  and  then  be- 
queaths all  the  rest>  rendue,  and  remainder  of  all  the  goods, 
chattels,  real  and  personal  estate,  to  the  five  children  named. 
We  think  the  intention  is  clearly  manifested  to  make  the  entire 
estate,  real  and  personal,  subject  to  these  charges,  and  the  exeo- 
utora  may  devote  the  income  of  the  estate,  both  real  and  per- 
sonal, to  that  ptLrpcse,  and  are  required  to  do  so  if  necessity 
therefor  exists.  This  attempted  restraint  on  alienation  must  ie 
held  void. 

The  question  is  raiaed  as  to  whether  the  will  is  void  in  toto. 
We  think  not.  Certain  duties  are  imposed  upon  the  executors 
which  migbt,  notwiUistanding  the  failure  of  the  limitation  in 
the  fi£Qi  clause,  be  performed,  and  the  provisioiis  charging 
against  the  shares  of  Edgar  S.  and  Arck.  H.  the  amount  of 
certain  advancements  should  be  sustained.  As  the  widow  has 
elected  to  take  under  the  statute,  it  is  not  material  to  determine 
whether,  upon  the  faOure  of  the  limitation  in  tiie  fifth  clause, 
the  children  would  take  an  absolute  fee  under  the  third  clause, 
as  tiieir  interest  would  be  the  same  whether  they  take  as  heirs 
at  law  or  by  the  terms  of  the  will,  A  decree  will  be  entered  in 
accordance  with  these  views.  The  easts  will  be  paid  out  of  the 
estate.    The  other  justices  concurred. 
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CHAPTER  Vm. 

OP  THE  MUTUAL  RIGHTS  OP  HUSBAND  AND  WIFE.* 

The  Fredidid  Eatate$  of  Dower  and  Cwttay. 

HOUSE  V.  JACKSON. 
SO  If.  Y.  161.    187a. 

Tmckbam^  J.  The  ttatute  dedwatory  of  the  comnum  low 
enaeti  that  a  widow  «&aU  be  endowed  of  dU  the  lands  whereof 
her  kuaband  waa  seized  of  an  estate  of  inheritance  at  any  time 
during  the  marriage:  1  B.  8.  740,  §  1. 

It  is  not  neceBsaiy  tliat  the  husband  shoold  have  been  seized 
of  a  fee  simple  absolate,  to  enable  the  wife  to  have  dower.  If 
he  was  seized  of  an  estate  in  tail  male,  or  of  the  heirs  of  his 
body,  die  shall  have  dowerj  Lit.,  §  53,  40,  a;  Com.  Dig.,  title 
Dower,  A.  6. 

"Thus,  geoerally,  in  every  case  where  the  issoe  whidi  tbe 
husband  mi^  have  hy  his  wife  by  possibility  may  inherit,  his 
wife  shall  be  endowed:"  Ccon.  Dig.,  title  Dower,  A.  6;  Park  <hi 
Dow.  79;  Pert,  §  301;  Lit.,  S  52. 

So,  where  the  htisband  is  seized  of  a  base  or  conditional  fee, 
or  of  a  fee  with  a  determinable  qoality  attabhed  to  it,  she  has 
dower. 

The  dower  will  attach  sabject  only,  when  the  determinable 
quality  arises  from  defect  of  title,  to  be  defeated  by  the  avoid- 
ance of  Uie  estate  of  the  husband:  Park  on  Dow.  49;  lb.  37. 

So,  if  the  husband  have  a  defeadble  estate  in  fee  tail,  his 
wife  shall  be  endowed  till  his  estate  be  defeated:  C<Hn.  D^. 
Dower,  A.  6,  and  cases  cited. 

So,  her  dower  terminates,  if  tlie  ccmditional  or  base  fee  be 

•See  Sees.  1486-1B02,  Vol.  10,  Cyclopedia  of  L«w. 
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ended,  and  t2ie  graxttor  enter  for  eoDdition  Inoken:  Beardalee 
T.  Bear^ee,  5  Barb.  324. 

"The  aeisia  must  be  of  an  estate  of  inheritanoe,  oonferring 
tbe  right  to  the  immediate  freehold,  as  tiie  reBolt  of  one  entire 
limitation,  or  several  consolidated  limitations:"  Park,  47. 

Soon  of  a  vested  remainder  ia  not  sufficient  to  give  dower. 
So  plain  a  point  is  decided  in  this  Coxart :  Dnrando  t.  Dorandt^ 
23  N.  Y.  331. 

I  see  no  objection  to  the  merger  of  this  life  estate  of  John 
Jackson,  the  father,  in  the  vested  remainder  of  his  son,  the 
husband  of  Mary  L.  Jackson,  under  the  deciaon  of  Moore  T. 
littel,  41  N.  T.  66.  This  is  a  part  of  the  same  estate  there  ad- 
judged. If  the  son^ahould  die  in  the  lifetime  of  the  father,  I 
tiunk  ihe  better  opinion  is  tiiat  the  estates  divide  again,  and  the 
widow  is  then  not  entitled  to  dower. 

Moore  v.  Littel  holds  the  estate  of  tiie  son,  prior  to  the  death 
of  the  father,  to  be  a  vested  remainder;  the  son  was  also  seized 
in  fact  and  in  law  of  his  father's  life  estate,  and  then  became 
seized  of  the  inheritance,  subject  to  being  defeated  by  his  own 
death,  prior  to  the  decease  of  his  father.  In  such  case  I  think 
the  wife  has  dower,  subject  to  being  defeaited  by  the  same  means. 
The  plaintiff  claims  that  the  sale  of  the  son's  life  estate  upon 
execution  cut  off  his  tiUe. 

It  ia  a  settled  rule  of  the  common  law,  laid  down  in  the  ele- 
mentary books,  that  after  dower  has  once  attadied,  it  cannot  be 
extinguished  or  suspended  by  any  act  of  the  husband  alone,  in 
the  nature  of  alienage  or  charge :  Park,  191. 

The  rule  is  adopted  in  much  broader  language  in  our  statute : 
1  R.  S.  742,  §  16. 

At  common  law  there  might  have  been  an  intermediate  estate 
for  years  and  yet  the  wife  had  dower— as  estates  for  ye&rs  were 
not  highly  regarded  at  common  law.  But  cessit  exeeutio  dnr- 
ing  ihe  term :  Com.  Dig.  Dower,  A.  6 ;  Perk.,  §  336. 

So,  if  there  be  a  mesne  remainder  for  life,  who  surrendeni 
his  estate  to  the  tenant  for  life  (lb.),  though  the  surrender  be 
.  upon  condition,  for  tiie  estate  is  gone  until  the  condition  be 
broken:  lb. 

In  this  case  there  is  no  intervening  estate.  The  husband  is 
seized  of  the  life  estate  in  fact  and  in  law,  and  he  is  also  seized 
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of  s  vested  ronamder  sm  adjudged,  subject  to  be  defuted  of  Uie 
remainder  by  hk  death  prior  to  that  of  hia  father. 

This  is  sach  a  seisin  as  prevoits  the  alienation  of  the  estate 
or  its  incombrance,  to  the  prejudice  of  the  wife's  dower.  In 
other  words,  dower  attaches  to  Bucsk  an  estate,  subject  to  be  de- 
feated as  above  stated,  and  as  tiie  husband  sDirived  the  father, 
her  dower  becomes  absolute.  The  decree  must  be  modified  ac- 
cording to  these  views,  with  costs  to  her— no  costs  to  either  of 
the  otheiB,  and  the  cause  remitted  for  farther  proceedings. 

Judgment  modified  in  aeoordance  with  opinicoi,  and  affirmed 


IN  BE  EAUSGH. 

Suprtm*  Court  of  Uinnetota,  1886. 

35  Minn.  291. 

MiTOHELL,  J,  Awmmiiig  the  instmrnent  (Exhibit  A)  to  be 
in  terms  suiBcient,  if  valid,  to  effect  such  a  result,  Hbe  qnesticm 
in  this  oase  is  whether  a  married  woman  can,  hy  contract  with 
her  husband,  release  and  relinquish  to  him  her  incipient  or  in- 
dtoate  imterest  as  wife  in  his  real  estate,  so  as  to  exclude  her, 
■s  widow,  from  down-.  We  use  the  term  "dower"  because  al- 
though "dower,"  strictly  so-called,  no  longer  exists  in  this 
9tate,  yet  the  provisions  of  the  present  statute  for  Hie  widow  in 
the  real  estate  of  her  deceased  husband  are  rather  in  tike  nature 
of  as  enlargement  than  an  abolidmient  of  dower,  and  this  in- 
choate rig^t,  under  the  statute,  is  of  the  same  general  nature  as 
the  inchoate  i^ht  of  dower  at  common  law.  It  was  a  Veil-es- 
tablished role  of  the  commtm  law  that  a  wife  could  not  relin- 
quish her  dower  in  the  real  estate  of  her  husband  by  exeeuting 
a  release  to  him :  2  Scrib.  Dower,  309.  It  is  true  that  in  equi^ 
deeds  of  separation  of  husband  and  wife,  nude  through  the 
agency  of  a  trustee  for  the  wife,  would  be  enforced  if  their  ob- 
ject was  actual  and  immediate,  and  not  contingent  or  future 
separation,  and,  if  so  provided  in  them,  might  exclude  her  fran 
dower  and  distribution  in  her  husband's  estate:  Cord,  Rights 
Harr.  Worn.,  S  114  o,  et  seq.  But,  whatever  may  have  been  the 
rule  in  equit?,  the  power  of  the  wife,  even  by  a  deed  of  separsr 
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Hon,  to  release  to  her  hiuband  her  inchoate  statntory  rif^t  in 
his  real  estate  is  excluded  in  ezpresB  tenna  by  the  statnte,  vhich 
declares  that  "no  contract  between  a  htiabaud  and  wife,  the  one 
with  the  other,  relative  to  the  real  estate  of  either,  or  any  inter- 
est therein,  shaU  be  vaUd:"  Gen.  St  1878,  a  69,  S  *■  The  in- 
ehoate  interest  of  the  wife  in  the  real  estate  of  the  hruband, 
while  it  is  not  an  estate,  or  even  a  vested  interest,  yet  is  a  val- 
uable, althongb  contingent,  interest  in  real  estate,  and  a  release 
of  it  is  "a  contract  relative  to  an  interest  therein,"  within  the 
meaning  of  the  atatnte. 

Am  the  hiuband  died  testate  aa  to  all  his  proper^,  hia  widow 
would  not,  in  any  event,  be  entilied  to  any  allowance  or  ^s- 
tribntive  share  ont  of  his  personal  property ;  Gen,  St.  1878,  c. 
51,  i  1;  Johnson  v.  Jrfmson,  32  Minn.  513  (21  N.  W.  Bep.  725). 
Hence  it  becomes  unnecessary  to  ctmsider  whether  this  release 
would  have  excluded  respondent  from  distributaon  had  her 
husband  died  intestate. 

The  jodgm^it  of  the  Court  below  must  therefore  be  affirmed 
wherein  it  sdJQdges  respondent  entitled  to  an  aamgnment  of 
her  statutory  rights  in  the  real  estate,  but  reversed  wherein  it 
adjndges  her  entitled  to  the  statutory  allowance  out  of  the  per- 
sonal property  of  her  husband. 

Ordered  accordingly. 


Effect  of  Divorca  on  Dower. 
VAK  CliEAP  V.  BUBNS. 
118  N.  Y.  549;  23  N.  E.  881. 

Appeal  from  gnpreme  court,  general  term,  seofflid  d^tart- 
ment,  affirming  a  judgment  entered  upon  the  decimoD  of  the 
court  at  special  term. 

The  plainlifE  brought  this  action  to  recover  dower  in  certain 
lands  situate  in  the  ci^  of  Brooklyn,  of  which  one  David  7an 
Cleaf,  deceased,  was  seised  while  he  was  her  husband.  She  al- 
leged in  her  complaint  that  she  was  married  to  aaid  Van  Cleaf 
<m  the  etJi  of  Jn^,  1875,  and  that  he  died  November  12,  1884; 
that  during  said  period  he  was  seised  and  possaanod  of  the 


DigizedbyGoOglC 


142  RIGHTS  OF  HUSBAND  AND  WIFIL 

premises  in  qaestioii,  and  that  the  defendants  are  in  poBBeaaion 
thereof,  claiming  to  own  the  same.  Withoitt  denying  any  of 
said  allegationii,  the  defendant  Catherine  Bams  answered,  al* 
leging  that  on  the  9th  of  April,  1881,  said  David  Van  Cleaf. 
who  was  thai  a  resident  of  the  State  of  Illinois,  was  dnly  di- 
vorced from  the  plaintiff,  <ni  account  of  her  misconduct,  by  the 
jodgmeDt  of  a  court  in  tiiat  State  whidi  bad  jurisdiction  of  the 
snbject-matter  and  of  the  parties.  The  trial  court  found  the 
following  facts:  "That  in  an  action  in  fte  circuit  court  of  Cook 
County,  IlL,  in  which  David  Van  Cleaf  was  plaintiff,  and  said 
Mary  B.  Van  Cleaf  was  defendant,  brou^  for  a  divcRve  and 
dissolatitni  of  the  marriage  for  the  cause  and  ground  that  said 
Mary  B.  Van  Cleaf  had  willfolly  deserted  and  absented  herself 
from  said  Dhvid  Van  Cleaf,  her  husband,  without  any  reason- 
able cause,  for  the  space  of  more  than  two  years  before  the  com- 
mencement of  such  action,  which  by  the  laws  of  Illinois  was  a 
ground  for  absolute  divorce  and  dissolution  of  the  bond  of 
marriage,  such  proceedings  were  had  tliat  on  April  9,  1891, 
judgment  was  granted  and  perfected  therein  in  favor  of  swd 
David  Van  Cleaf  against  said  Mary  B.  Van  Cleaf,  dissolving 
the  bond  of  marriage  between  them  for  the  cause  and  ground 
aforesud,  which  cause  and  ground  was  by  said  judgment  ad- 
judged to  exist.  That  said  court,  in  pronouncing  said  judg- 
ment, had  jurisdictiou  of  the  snbjeot-matter  of  the  action  and 
judgment,  and  of  the  parties  thereto.  That  said  David  Van 
Cleaf  was  at  the  time  of  said  action  and  jnd^ent  domiciled  in 
Chicago,  in  the  State  of  Illinois ;  and  said  Mary  B.  Van  Cleaf, 
on  October  18,  1880,  appeared  in  said  action  in  person,  and  filed 
her  answer  in  writing  to  the  complaint,  having  just  received 
notice  of  the  oiHnmeoeement  of  the  suit  by  the  serrice  on  her  in 
this  State  of  tlie  summons  and  c(Haplaint.  That  the  plaintiff 
was  doring  all  the  time  above  mentioned  a  resident  of  the  city 
of  Brooklyn,  in  the  State  of  New  York."  The  court  found,  as 
a  conclusion  of  law,  that  the  complaint  should  be  dismissed  upon 
tlie  merits,  with  costs,  to  which  the  plaintiff  duly  excepted. 
The  OJjiiy  proof  ^ven  by  either  party  on  the  trial  was  a  stipu- 
lation admitting  &e  facts  as  found.  The  case  states  that  no 
other  facts  appeared ;  and  the  parties  stipulate,  for  the  purpose 
of  any  appeal,  tJiat  David  Van  Cleaf  was  seised  in  f  efrsimple  of 


DigizedbyGoOglC 


TAN  CLIIAF  T.  BURNS.  148 

the  premiaes  in  qnestioii  between  the  date  of  hia  marriage  to 
the  plaintiff  and  the  date  of  said  divorce,  and  that  each  admis- 
sion shall  have  the  same  effect  as  though  found  by  the  trial 
judge  upon  proper  evidence. 

Vann,  J.  (after  stating  the  faeta  as  above).  Oar  Revised 
Statutes  provide  that  "a  widow  shall  be  endowed  of  the  third 
part  of  all  the  lands  whereof  her  husband  was  seised  of  an  es- 
tate of  inheritance  at  any  time  during  the  marriage"  (1  Bev. 
St.,  p.  740,  §  1) ;  hot  that,  "in  case  of  divorce  dissolving  the 
marriage  contract,  for  the  miacondoct  of  the  wife,  abe  shall 
not  be  endowed"  (Id.,  p.  741,  §  8) .  It  is  further  provided  by 
the  Code  of  Civil  Procedure  that,  where  final  judgment  is  ren- 
dered dissolving  the  marriage  in  an  action  bron^t  by  the  wife, 
her  inchoate  ri^^t  of  dower  in  any  real  property  of  whidi  her 
husband  then  was,  or  was  theretofore,  seised,  shall  not  be  af- 
fected by  the  judgment;  bnt  that,  when  the  action  is  brought 
by  the  husband,  the  wife  shall  not  be  entitled  to  dower  in  any  of 
his  real  proper^,  or  to  a  distributive  share  in  his  personal  prop- 
erty. Sections  1759,  1760.  These  provisions  of  the  Code  re- 
placed a  section  of  the  Revised  Statutes  which  provided  that  "a 
wife,  being  a  defen^nt  in  suit  for  a  divorce  brou^t  by  her 
husband,  and  convicted  of  adultery,  shall  not  be  entitled  to 
dower  in  her  hosband's  real  estate,  or  any  part  thereof,  nor  to 
any  distributive  share  in  his  personal  estate."  3  Bev.  St.  (6th 
Ed.),  p.  157,  §  61,  repealed  Laws  1880,  c.  245,  §  1,  subd.  4.  An 
absolute  divorce  oould  be  granted  only  on  account  of  adultery, 
either  under  the  Revised  Statutes  or  the  Code.  3  Bev.  St.  (6th 
Ed.),  p.  155,  g§  38-42;  Coke  CivU  Proc,  5§  1756,  1761.  Ac 
cording  to  either,  sn  action  could  be  brought  to  annul,  to  dis- 
solve, or  to  partially  suspend  the  operation  of  the  marriage 
contract.  A  marriage  may  be  annulled  for  causes  existing  be- 
fore or  at  the  time  it  was  entered  into;  and  the  decree,  in  such 
cases,  destroys  the  conjugal  relation  ab  initio,  and  operates  as 
a  sentence  of  nullity.  Id.,  §S  1742,  1754.  A  marriage  con- 
tract may  be  dissolved,  and  an  absolute  divorce,  or  a  divorce 
proper,  granted  for  the  single  cause  already  mentioned.  Such 
a  judgment  operates  from  the  date  of  tlie  decree,  by  relieving 
the  parties  from  the  obligations  of  the  marriage,  although  tlie 
par^  adjudged  to  be  guilty  is  forbidden  to  remarry  until  the 
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death  of  Hie  other.  It  haa  no  retioaciive  effect,  except  as  ez- 
preagly  provided  by  atatnte.  Wait  v.  Wait,  4  N.  T.  95,  An  ac- 
tion for  a  iiepai«tion,  which  ia  aometimea  called  a  "limited  di- 
Toree,"  oeither  auniilB  nor  diaaolves  the  marriage  oontract,  bat 
simply  separates  the  parties  from  bed  and  board,  either  perma- 
nently or  for  a  limited  time.  Code  Civil  Fioc.,  §§  1762-1766. 
Neither  the  nature  nor  effect  of  the  judgment  of  divorce  grant- 
ed by  the  ooort  in  niinoia  in  favor  of  David  Van  Cleaf  against 
the  plaintiff  appeara  in  the  record  before  ns,  except  that  the 
bond  of  marriage  between  them  is  stated  to  have  been  diasolved 
upon  the  gronnd  that  she  had  willfally  deserted  and  absented 
heraelf  from  her  husband,  without  reasonable  cause,  for  the 
space  of  more  than  two  years  prior  to  the  oommeneemeot  of  the 
aetiou.  It  does  not  even  appear  that  the  decree  would  have  the 
effect  u|>on  her  right  to  dower  in  the  State  where  it  wag  roi- 
dered  that  ia  claimed  for  it  here.  Apparently,  it  simply  dis- 
solved the  marriage  relation;  and  whether  it  had  any  effect,  by 
retroaction,  upon  property  rights  existing  at  its  date,  is  not  dis- 
closed. A  judgment  of  a  aiater  State  can  have  no  greater  ef- 
fect here  than  belongs  to  it  in  the  State  where  it  was  rendered. 
Snydam  v.  Barber,  18  N.  T.  468.  There  is  no  presumption 
that  the  statutes  of  the  State  of  Illinois  agree  with  our  own  in 
relation  to  this  subject.  Cu-tler  v.  Wright,  22  N.  Y.  472;  Mc- 
Culloeh  V,  Norwood,  58  N.  T,  562.  If  they  do,  tiie  fact  should 
have  been  proved,  as  our  courts  will  not  take  judicial  notice  of 
the  statutes  of  another  State.  Hosford  v.  Niehola,  1  Paige, 
220 ;  Chanoine  v.  Fowler,  3  Wend.  173 ;  Sheldon  t.  H(^kins,  7 
Wend.  435;  Whart.  Ev.,  S§  288,  300.  Adequate  force  can  be 
given  to  the  Illinois  judgment,  by  recognizing  its  effect  upon  the 
Btatua  of  the  parties  thereto,  without  giving  it  the  effect  con- 
tended for  by  the  respondent.  Barrett  v.  Failing,  111  U.  S. 
523;  4  Sup.  Ct.  Kep.  598;  Manafield  v.  Mcbityre,  10  Ohio,  27. 

The  jn^ment  appealed  from,  therefore,  can  be  affirmed  only 
upon  the  ground  that  a  decree  dissolving  the  marriage  tie,  ren- 
dered in  another  State,  for  a  cause  not  regarded  as  adequate  by 
our  law,  has  the  same  effect  \ipon  dower  rights  in  this  State  a« 
if  it  had  been  rendered  by  our  own  courts  adjadging  the  party 
proceeded  against  guilty  of  adultery.  This  would  involve  as 
a  rfsult  that  the  exprossicm,  "miseondoct  of  the  wife,"  as  used 
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in  the  Rcviaed  St&tntes,  means  any  miaeondnct,  however  trifl- 
ing, that  by  the  law  of  any  State  is  groond  for  divorce.  TimM 
it  might  happen  that  a.  wife  who  resided  in  thia  State,  and  lived 
in  strict  obedience  to  its  laws,  might  be  deprived  of  her  right  to 
dower  in  lands  in  this  State  by  a  foreign  judgment  of  divorce, 
based  upon  an  act  Ihat  wag  not  a  violation  of  any  law  of  th« 
State  of  her  residence.  It  is  important,  therefore,  to  determine 
whether  the  provision  that  a  wife  shall  not  he  endowed  in  casa 
of  divorce  dissolving  the  marriage  contract  for  her  misccmducfe 
refers  only  to  that  act  which  is  misconduct  authorizing  a  di- 
vorce in  this  State,  or  to  any  act  which  may  be  termed  "miscon- 
dact,"  and  converted  into  a  cause  of  divorce  by  the  legislatuTe 
of  any  Stat«.  In  SchifEer  v.  Pruden,  64  N.  Y.  47,  «,  this 
eonrt,  referring  to  said  provision  of  the  Revised  SftAiaibea,  said 
that  "the  misconduct  there  spoken  of  must  be  her  adultery;  for 
there  is  no  oUier  cause  for  a  divorce  dissolving  the  marriage 
contract."  It  had  before  said,  in  Pitta  v.  Pitta,  52  N.  T.  593, 
that  "a  wife  can  only  he  barred  of  dower  by  a  conviction  of 
adnltery  in  an  action  for  divorce,  and  by  the  judgment  of  the 
court  in  such  action."  While  these  remarks  were  not  essential 
to  the  decision  of  the  cases  then  under  consideration,  they  ang- 
gest  the  real  meaning  and  proper  application  of  the  word  "mi8< 
conduct,"  as  used  in  the  Revised  Statutes,  with  reference  to  its 
effect  upon  dower.  When  the  legislature  said,  in  the  ehapter 
relating  to  dower,  that  a  wife  should  not  be  endowed  when  di- 
vorced for  her  own  misconduct;  and,  in  the  chapter  relating  to 
divorce,  that  she  should  not  be  entitled  to  dower  when  convicted 
of  adnltery— the  sola  ground  for  a  divorce,— we  think  that,  by 
misconduct,  adultery  only  was  meant,  or  that  bind  of  miacon* 
dnct  which  our  laws  recognize  as  sufficient  to  authorize  a  di- 
vorce. The  sections  relating  to  dower,  and  to  the  effect  of  di- 
vorce upon  dower,  are  in  pari  materia,  and  should  be  construed 
together;  and,  when  thus  construed,  they  lead  to  the  result  al- 
ready indicated.  Beebe  v.  Estabrook,  79  N.  Y.  246,  252.  The 
repeal  of  section  48,  which  provided  that  the  wife,  if  convicted 
of  adultery,  should  not  be  entitled  to  dower,  has  not  changed 
the  result,  as  sections  1759  and  1760  of  the  Code  have  been  sub- 
stituted, leaving  the  law  undhanged.  They  enact  in  effect,  that 
when  judgment  ia  rendered  ai  the  suit  of  the  husband  disBalT- 
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ing  the  marriage  for  the  adultery  of  the  wife,  she  ahall  not  be 
entitled  to  dower  in  an;  of  his  real  property.  There  is  no 
change  in  meaning;  and  the  slight  change  in  language,  as  the 
conunifiBioners  of  revision  reported,  was  to  consolidate  and  har- 
monize the  new  statute  with  the  existing  system  of  proeedore. 
Throop  Anno.  Code,  §  1760,  note.  The  repealed  section  was 
pronounced  in  the  Enmgn  Case,  103  N.  T.  284;  8  N.  E.  Bep. 
544,  "an  unnecessary  and  superfluous  provision  as  respects 
dower."  It  was  also  held  in  that  ease  that  while  the  relation 
of  husband  and  wife,  both  actual  and  legal,  ia  utterly  destroyed 
by  a  judgment  of  divorce  so  that  no  future  rights  can  thereafter 
ariae  from  it,  still  existing  rights,  already  vested,  are  not  there- 
by forfeited,  and  are  taken  away  by  only  special  enactment  as 
a  punishment  for  wrong.  It  follows  that  depriving  a  woman 
of  her  ri^t  to  dower  is  a  punishm^it  for  a  wrongful  act  per- 
petrated by  her.  Is  it  probable  that  the  legislature  intended  to 
punish  as  a  wrong  that  which  it  had  not  declared  to  be  wrong} 
If  a  divorce  granted  in  another  State  for  willful  desertion  re- 
lates back  HO  as  to  affect,  by  way  of  punishment,  property 
lights  previously  acquired,  must  not  a  divorce  for  incompati- 
bility of  temper,  or  any  other  frivolous  reason,  be  attended  with 
the  same  result  T  Does  the  penalty  inflicted  upon  the  guilty 
party  to  a  divorce  granted  in  this  State  for  a  single  and  special 
reason  attach  to  any  judgment  for  divorce,  granted  in  any  State 
for  any  oause  whatever,  including,  as  is  said  to  be  the  law  in 
one  State,  the  mere  discretion  of  the  courtt  Our  concZuston 
M  that  as  nothing  except  adultery  is,  in  thix  State,  regarded  as 
mdsconduct  with  reference  to  the  subject  of  absolute  divorce, 
no  other  misconduct  is  here  permitted  to  deprive  a  wife  of  dow- 
er, even  if  it  is  the  basis  of  a  judgment  of  divorce  lawfully 
rendered  in  another  State,  unless  it  expressly  appears  that  such 
judgment  has  that  effect  in  the  jurisdiction  where  it  was  ren- 
dered, and  as  to  that  we  express  no  opinion.  The  judgment 
should  be  reversed,  and  a  new  truU  granted,  with  costs  to  abide 
event.    AU  concnr,  except  FoUett,  C.  J.,  dissenting. 
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Cwieij/. 

FERGUSON  V.  TWEEDY. 

43  N.  r.  343.     i871. 

FoLGSR,  J.  Thia  action  cannot  be  sustained  tulen  "Harvey 
B.  Ferguson,  the  testator,  had  in  his  lifetime  an  estate  as  tenant 
by  the  curtesy  in  the  premises,  or  some  part  of  them,  wbich 
were  recovered  in  the  action  of  the  respondents  ag&inat  Samnel 
G.  Green,  judgment  wherein  was  rmdered  on  the  Ist  of  Febru- 
ary, 1861.  To  ettabUth  tuck  ienancy  there  were  needed  four 
things:  Marriage,  wiwe  of  the  marriage,  death  of  the  wife,  and 
her  seisin,  during  marriage,  of  the  premises  in  question.  There 
is  no  dispute  but  that  ail  of  these  existed,  save  the  last. 

It  is  a  general  mle  that  to  support  a  tenancy  by  the  curtesy 
there  must  be  an  actual  seisin  of  the  wife:  Mercer's  Lessee  t. 
Selden,  1  How.  U.  S.  37-54.  The  rule  is  not  inflexible.  There 
are  exceptions  to  it.  The  possession  of  a  lessee  under  a  lease 
reserving  rent,  is  an  actual  seisin,  ao  as  to  entiitle  the  husband 
to  a  life  estate  in  the  land  as  a  tenant  by  the  curtesy,  though  he 
has  never  received  or  demanded  rent  during  the  life  of  his  wife; 
Ellsworth  V,  Cook,  8  Paige,  646.  Wild,  unoccupied  or  waste 
lands  may  be  constructively  in  the  actual  posseBsion  of  the  wife : 
8  J.  B.  271.  A  recovery  in  an  ejectment  has  been  held  equiva- 
lent to  an  actual  entry:  8  Paige,  supra.  And  it  has  been  held 
that  where  the  wife  takes  under  a  deed  and  there  is  no  adverse 
holding  at  the  time  that  actual  entry  is  not  necessary :  Jackson 
V.  Johnstm,  5  Cow.  74.  Bnt  the  facts  of  this  case  open  not  the 
door  for  any  of  these  exceptions  to  come  in.  Before  the  mar- 
riage of  the  testator  to  his  wife  she  did  convey  by  quit-claim 
deed  the  premises  in  question  for  a  term  which  was  in  its  dura- 
tion as  long  as  her  life.  The  grantee  in  that  deed,  thus  acquir- 
ing an  estate  for  her  life  in  the  lands,  did  enter,  and  he  and  his 
assign  held  the  possession  up  to  her  death  and  afterward.  It 
is  true  that  this  deed  was  one  of  two  interchanged  between  the 
parties  to  effect  an  amicable  partition  of  premises  held  by  them 
at  that  time  in  common.  But  the  execution  of  these  deeds,  if 
followed  as  it  was,  by  posseasion  in  severalty,  waa  valid  and  suf- 
ficient to  sever  the  possessioD  for  the  lifetime  of  the  testator^ 
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wife:  Baker  t.  Lorillard,  4  N.  Y.  257;  Carpenter  t.  Schermer- 
horn,  2  Barb.  Ch.  314,  21. 

And  from  the  time  of  the  execution  by  her  of  tiiat  deed,  un- 
til the  da;  of  her  death,  ahe  had  not,  nor  had  her  husband,  ac- 
tual pOBseasion  of  the  premises;  she  nor  he  made  claim  to  the 
ponession  of  them ;  she  nor  he  received  rent  or  other  profit  from 
them ;  she  nor  he  had  right  to  ask  possession  or  rent  or  profit 
In  short,  there  did  not  any  fact  exist  which,  for  her  lifetime, 
after  the  execution  of  the  deed,  gave  her  a  constmctive  posses- 
flion  or  right  of  poaseaaion.  On  the  contrary,  there  did  exist 
in  another,  so  far  as  she  and  her  husband  were  coucemed,  ex- 
cluBire  poosesBion  and  right  of  sach  posaesHion  for  a  term  which 
ran  for  her  life.  There  was  then  an  outstanding  estate  for  life 
in  the  premisea  which,  beginning  before  her  coverture  began, 
did  not  end  until  her  coverture  ended.  And  it  is  settled  that  if 
there  be  an  <>ntstandins  estate  for  life  the  hosband  cannot  be 
the  tenant  by  the  curtesy  of  the  wife 's  estate  in  reversion  or  re- 
mainder, unless  the  particular  estate  be  ended  during  the  cover- 
ture: Stoddard  v.  Gibbs,  1  Sumner,  263-70;  In  re  Creg^er,  1 
Barb.  Ch.  R.  598. 

It  is  among  the  facts  found  by  the  learned  Justice  before 
whom  the  action  was  tried  that  the  poaseasion  of  the  grantee  in 
that  deed  and  of  his  assign  was  actual  and  exclusive.  It  is 
found,  also,  that  neither  the  wife  of  t^e  testator  nor  the  testa- 
tor himself  did  at  any  time  after  the  execution  of  the  deed  have 
actual  possession  of  the  premises  or  receive  the  rents  and  prof- 
its thereof.    And  these  findings  are  upheld  by  the  proof. 

There  is  no  escape  from  the  conclusion  that  there  was  lack- 
ing one  of  the  essentiala  in  a  tenancy  by  the  curtesy  in  favor  of 
the  testator. 

This  defect  in  the  plaintiff's  case  being  fatal,  it  is  not  neces- 
sary that  we  examine  the  other  questioaB  involved. 

The  jud^ent  of  the  Court  below  should  be  affibhzd  with 
costs  to  the  respondent 
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THORNTON'S  EXECUTORS  v.  KREPPS. 
57  Pa,  St.  391.    1860. 

A.  deviseB  land  to  B.  and  her  heirs  forever ;  provided,  how- 
ever, that  if  B.  should  die  without  iasae  living,  titen  the  estate 
should  revert  to  A.  B.  marries  and  has  a  child,  which  dies,  and 
then  B.  dies  without  issue  living.  The  exeeatora  of  A,  claim 
that  the  land  then  reverted  to  A.'s  estate;  bat  B.'b  hosband 
claims  curtesy  therein.    Does  he  have  itt 

Held,  that  on  the  death  of  B.  the  land  would  revert  to  A.'s 
estate,  subject  to  the  right  of  curtesy,  which  attached  as  an  in- 
itiate right  during  coverture  and  became  consummate  on  the 
death  of  the  vrife. 

LowRiB,  C.  J.  The  incidents  of  an  estate  do  not  depend  up- 
on the  intention  of  the  grantor  of  it ;  but  are  engrafted  on  it  by 
law,  and,  generally  at  least,  without  any  regard  to  the  inten- 
tion of  the  grantor,  and  even  in  disregard  of  it.  Our  inquiry, 
therefore,  is  not  after  the  intention  of  the  t^ator  relative  to 
the  claim  of  curtesy,  but  for  the  character  of  the  estate  intend- 
ed to  be  granted  by  him,  and  whether  curtesy  la  an  incident  in 
law  to  such  an  estate. 

What,  then,  is  the  character  of  this  estate  as  g^ven  by  the 
will  t  It  ifi  not  an  estate  tail,  because  the  devise  does  not  pro- 
pose to  limit  the  descent  of  it  to  the  issue  of  the  devisee.  It  is 
a  fee  simple  subject  to  an  executory  devise—that  is,  a  condi- 
tional lifnitatlon  by  will,  which  defeats  it  and  suhstitntes  an- 
other estate  in  its  stead,  if  the  devisee  should  die  hoth  nnder  age 
and  without  issue  then  living:  Smith's  Executory  Interests,  §§ 
148-151;  4  Casey,  108. 

I>oes  the  common  law  give  the  hnsband  of  the  devisee  cur- 
tesy of  such  an  estate  after  it  has  been  defeated  by  the  happen- 
ing of  the  conditions  t    We  think  it  does. 

The  case  of  Buchanan  v.  Shaffer,  2  Teates,  374,  decides  this 
on  the  authority  of  Buekworth  v.  Thirkell,  thoui^  poadbly  the 
case  might  have  been  deeided  in  the  same  way  on  other  grounds. 
The  principle  of  this  latter  case  has  been  -very  ably  attacked 
and  defended  in  the  argument  here,  and  we  shall  not  repeat  the 
discusnon.    In  favor  of  the  principle  we  have  Keat  (4  Com. 


DigizedbyGoOglC 


160  BIQHTB  OF  BUSBAND  AND  WIFE. 

32,  ath  ed.) ;  Boper  (1  Hnsband  and  Wife,  38—43),  and  Pres- 
ton (3  Abst.  of  Title,  372,  384] ;  and  against  it,  we  have  Butler 
(note  170  to  Coke  on  Littleton,  241  a.) ;  and  Park  (Dower,  163- 
191).  Boper  on  one  side  and  Park  on  die  other  go  vei?  foil; 
into  the  diacoasion  of  the  aathorities  and  the  principle.  Its 
supporters  go  on  the  sabetanee  of  the  principal  estate,  and  its 
aasailanta  <hi  the  form  of  its  creation ;  and,  owing  to  the  innum- 
erable variety  of  the  forma  of  ezpresaioii  in  which  the  same  sab- 
fitantial  estate  may  he  created,  we  think  it  much  more  certain  to 
attach  the  incidents  to  its  substance  than  to  the  form  of  its 
creation. 

On  a  subject  that  involves  so  many  difficnlt  questions  we  con- 
fine ourselves  carefully  to  the  case  before  us,  and  say  that  cur- 
tesy attaches  to  an  estate  in  fee— that  is,  subject  to  a  condition- 
al limitation  on  the  failure  of  issue. 

llie  case  is  not  affected  by  the  Married  Woman's  Act  of  1848, 
for  that  expresdy  retains  the  earteay  estate  as  it  existed  before. 

JUDOMBNT A 
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OF  JOINT  TENANTS  AND  TENANTS  IN  COMMON.* 

Meaning  of  an  Estate  in  Joint  Tenancy.'* 

THOBNBUKG  t.  WIGGINS. 

135  Ind.  178;  34  N.  E.  999.    1893. 

Dailbt,  J.  This  was  an  action  institated  in  the  court  below, 
in  two  paragraphs,  in  the  fiist  of  which  appellees  allege,  in  anb- 
Btance,  that  on  and  before  December  15,  1884,  one  Lemuel  Wig- 
gins was  the  owner  of  a  certain  tract  of  real  estate  therein 
described,  containing  eighty-  acres;  that  on  aaid  day  said  Lem- 
ael  and  his  wife,  Mary,  executed  and  delivered  to  the  appellees 
a  warranty  deed,  oonveytng  to  them  the  fee  simple  of  said  real 
estate;  that  at  the  time  at  said  conveyance  the  appellees  were, 
ever  since  have  been,  and  now  are,  husband  and  wife ;  that  said 
deed  conveyed  to  the  appellees  the  title  to  said  real  estate  which 
they  took  and  accepted,  ever  since  have  held,  and  now  hold  by 
entireties  and  not  otherwise;  that  appellees  hold  their  title  to 
said  real  estate  by  said  deed  of  Lemuel  Wiggins,  and  not  other- 
wise; that  on  the  24th  "day  of  April,  1877,  ^ac  R.  Howard 
and  Isaac  N.  Gaston,  who  were  defendants  below,  recovered  a 
judgment  in  the  Randolph  circuit  court  for  the  sum  of  $403.70 
and  costs,  against  one  John  T.  Burroughs  and  the  appellee,  Dan- 
iel S.  Wiggins,  as  partners,  doing  busmesa  under  the  firm  name 
of  Burroughs  &  Wigg^;  that  on  May  12,  1886,  said  Howard 
and  Gaston  caused  an  execution  to  be  issued  on  said  judgment 
and  placed  in  the  hands  of  the  appellant,  Thombnrg,  as  sheriff 
of  said  eonnty,  and  directed  him  to  levy  the  same  on  said  real 
estate,  and  that  said  sheriff  did,  on  the  25th  day  of  May,  1886, 

•Bee  Sees.  1603-1607.  VoL  10,  Cyclopedia  of  Law. 
••See  Sec.  1S08  et  aeq.,  VtO.  10,  Cyclopedia  of  IJaw. 
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levy  said  execution  on  said  real  estate,  or  on  the  one-half  inter- 
eet  in  Talae  thereof,  taken  as  property  of  said  appellant,  Dan- 
iel S.  Wiggina,  to  satisfy  said  writ;  that  porsaant  t«  the  levy 
thereof  said  sheriff  proceeded  by  the  direction  of  said  Howard 
and  Gaston  to  advertise  said  real  estate  for  sale  under  said  ez< 
ecntion  and  levy  to  make  said  debt,  and  did,  on  the  8th  day  of 
June,  advertise  the  same  for  sale  on  the  3d  day  of  July,  1886, 
and  will,  on  said  day,  sell  the  same,  unless  restrained  and  en- 
joined from  BO  doing  by  the  court ;  that  said  Daniel  S.  Wi^ios 
has  no  interest  in  said  premises,  subject  to  sale  thereon;  that  the 
appellees  hold  the  title  thereto  as  t«nant8  by  entireties,  and  not 
otherwise;  that  ^le  sale  of  said  tract  on  said  execution  would 
cast  a  elond  on  the  appellee's  title,"  eto. 

The  second  paragraph  is  the  same  aa  the  first,  in  substantial 
averments,  except  that  in  this  paragraph  the  appellees  set  out 
as  a  part  thereof  a  copy  of  the  deed  under  which  they  claim  title 
to  said  real  estate  as  such  tenants  by  eiriireties. 

The  granting  clause  of  the  deed  is  aa  follows:  "This  inden- 
ture witneaseth,  that  Lemuel  Wiggins  and  Mary  Wiggins,  his 
wife,  of  Bandolph  County,  in  the  State  of  Indiana,  conv^  and 
warrant  to  Daniel  S.  Wi^;ins  and  Laura  Belle  Wiggins,  hig 
wife,  in  joint  tenancy,"  etc. 

Appellants  separately  and  severally  demurred  to  each  para- 
graph of  the  complaint,  and  their  demurrers  were  overruled  by 
the  court,  to  which  the  appellants  excepted,  and  refusing  to 
answer  the  complaint,  judgment  was  rendered  in  favor  of  ap- 
pellees on  said  demurren. 

Appellantfl  appeal,  assigning  aa  errora  the  overruling  of  said 
demurrers,  and  urge  that  the  appellees  under  the  deed  took  as 
joint  tenants,  and  hence  that  the  husband's  interest  is  subject  to 
levy  and  sale  upon  execution.  A  joint  tenancy  is  an  estate  held 
by  two  or  more  persons  jointly,  so  that  during  the  lives  of  all 
they  are  equally  entiiUd  to  the  enjoyment  of  the  land,  or  its 
equivalent  in  rents  and  profits,  hut,  upon  the  death  of  one  hia 
share  vests  in  the  survivor  or  stirvivors  untU  there  he  hut  one 
gurvivor,  when  the  estate  hecomes  one  in  severalty  in  him  and 
descends  to  his  hew-s  upon  his  death.  It  must  always  arise  by 
purchase,  and  cannot  be  created  by  descent.  Such  estates  may 
be  created  in  fee,  for  Uft^  for  years,  or  even  in  remainder.    But 
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the  estate  fuld  hy  each  tenant  must  ie  aUke.  Joint  tenancy 
may  ie  destroyed  by  anything  which  destroys  the  unity  of  title. 
Our  law  aims  to  prevent  their  creation  and  they  cannot  arise, 
except  by  the  instrument  providing  for  suck  tenancy.  Qriffin 
V.  Lynch,  16  Ind.  396. 

The  9tb.  Am.  and  Eng.  Ency.  of  Law,  850,  says:  "Husbend 
and  wife  are,  at  cominon  law,  one  person,  so  that  when  realty  or 
personalty  vests  in  them  both  equally  •  •  •  they  take  as  one 
persm,  they  take  bat  one  estate  as  a  corporation  would  take. 
In  the  case  of  realty,  they  are  seised  not  per  my  et  per  tout,  aa 
joint  tenants  are,  but  simply  per  tout;  both  are  seised  of  the 
whole,  and  each  being  seised  of  the  entirety,  they  are  called  ten- 
ants by  the  entirety,  and  the  estate  is  an  eatate  by  entireties. 
•  •  •  Esitates  by  entireties  may  be  created  by  will,  by  in- 
strument oif  gift  or  purchase,  and  even  by  inheritance.  Each 
tenant  is  seised  of  the  whole,  the  estate  is  inseparable — cannot 
be  partitioned;  neither  husband  nor  wife  can  alone  affect  the  in- 
heritance, the  surviTor's  right  to  the  whole." 

This  tenancy  has  been  spc^en  of  as  "that  peculiar  estate 
which  arises  upon  the  oonTeyance  of  lands  to  two  persons  who 
are,  at  the  time,  husband  and  wife,  commonly  called  estates  by 
entirety."  Ab  to  the  general  features  of  estates  by  entireties 
there  is  little  room  for  controversy,  and  there  is  none  between 
counsel.  Our  statute  re-enaets  the  common  law.  Arnold  t. 
Arnold,  30  Ind.  305;  David  v.  Clark,  26  Ind.  424. 

Strictly  speaMng,  estates  by  entireties  are  not  joint  tenancies. 
Chandler  v.  Cheney,  37  Ind.  391;  Hulett  v.  Inlow,  57  Ind.  412. 
The  husband  and  wife  being  seised  not  of  moieties,  but  botb 
seised  of  the  entirely  per  tout  and  not  per  my.  Jones  v.  Chand* 
ler,  40  Ind.  588 ;  Davis  v.  Clark,  supra;  Arnold  v.  Arnold,  sw 
pro. 

It  has  been  said  by  tiiis  court  in  some  of  the  earlier  decisions 
that  no  particular  words  are  necessary.  A  ctHiveyance  which 
would  make  two  persons  joint  tenants  will  make  a  husband  and 
wife  t^iaots  by  the  entirety.  It  is  not  even  necessary  that  they 
be  described  as  such  or  their  material  relation  referred  to. 
Morrison  v.  Seybold,  92  Ind.  298;  Hadlock  v.  Gr»y,  104  Ind. 
596;  Dodge  v.  Kinzy,  101  Ind.  102;  Hulett  v.  Inlow,  tupra; 
Chandler  v.  Ghen^,  tupra. 
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Bat  the  coait  bos  said  that  the  gmeral  mle  may  be  defeated 
"by  the  expression  of  conditions,  limitatioiw,  and  atipnlationa, 
in  the  conveyance,  which  clearly  indicate  the  creation  of  a  dif> 
ferent  eBtate.  Hadlod^  v.  Gray,  mpra;  Edwards  v.  Beall,  75 
Ind.401. 

Having  ita  origin  in  the  fiction  or  commoa-law  vaiity  of  hoa- 
band  and  wife,  the  courts  of  some  States  have  held  tiiat  mar* 
ried  women's  acts,  extending  their  rights,  destroyed  estates  by 
entirety,  but  this  court  holds  otherwise.  Carver  v.  Smith,  90 
Ind.222. 

And  the  greater  weight  of  anthonty  is  in  ita  favOr.  Our  de- 
cisions hold  that  neither,  alone,  can  alienate  sach  estate.  Jones 
V.  Chandler,  tupra;  Morrison  v.  Seybold,  tupra. 

There  can  be  no  partitim.     Chandler  v.  Cheney,  svpra. 

A  mortgage  ezecnted  by  the  basbsnd  alone  is  void.  Jones  v. 
Chandler,  nipra. 

And  the  same  is  tme  of  a  mortgage  executed  by  both  to  ae- 
eore  a  debt  of  the  husband.    Dodge  v.  Einzy,  supra. 

And  the  wife  cannot  validate  it  by  agreement  with  the  por- 
chaser  to  indemnify  in  case  of  loss  arising  on  aooonnt  of  it 
State  ex  reL  v.  Kennett,  114  Ind.  160. 

A  judgment  against  one  of  them  is  no  lien  npon  it.  Barren 
Creek  Ditching  Co.  v.  Beck,  99  Ind.  217 ;  McCimnell  v.  Martin, 
62  In±  434;  Othwein  v.  Thomas,  13  N.  £.  Bep.  564. 

Upon  the  deatii  of  one,  the  survivor  takes  the  whole  in  fee. 
Arnold  v.  Arnold,  tupra. 

The  deceased  leaves  no  estate  to  pay  debts.  Simpson  v.  Pear- 
son, Admr.,  31  Ind.  1. 

And,  during  their  joint  lives,  there  can  be  no  sale  of  any  part 
on  ezecati(U  against  either.  Carver  v.  Smith,  tupra;  Dodge  v. 
Kinzy,  tupra;  Hnlett  v.  Inlow,  supra;  Chandler  v.  Cheney,  su- 
pra; Davis  V.  Clark,  supra;  McConnell  v.  Martin,  supra;  Cox's 
Admr.  v.  Wood,  20  Ind.  54. 

The  statutes  extending  the  rights  of  married  women  have 
no  effect  whatever  upon  estates  by  entirety.  Carver  v.  Smith, 
tupra. 

Sadi  estate  is,  in  no  sense,  eil^er  the  husband's  or  the  wife's 
separate  {woperty.    The  husband  may  make  a  valid  conveyance 
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of  his  ioterest  to  his  wife,  becaose  it  is  with  her  ooosent.  En- 
yeart  v.  Kepler,  118  Ind.  34. 

The  rule  that  husband  and  wife  take  b;  entireties  was  enacted 
in  this  territory  in  1807,  nine  yeaxs  before  Indiana  was  vested 
with  Statehood,  and  has  been  repeated  in  each  succeeding  revis- 
ion of  our  statutes.  It  has  thus  been  the  law  of  real  property, 
with  ns,  for  ei^hty-^  years. 

Section  2922,  R.  S.  1882,  provides  that  "AH  conveyances  and 
devises  of  lands,  or  of  any  interest  therein,  made  to  two  or  more 
persona,  except  as  provided  in  the  next  following  section,  shall 
be  oonstmed  to  create  estates  in  oommon,  and  not  in  joint  ten- 
ancy, unless  it  shall  be  expressed  therein  that  the  grant«es  or 
devisees  shall  bold  the  same  in  joint  tenancy  and  to  the  survivor 
of  them,  or  it  shall  manifestly  appear,  from  the  tenor  of  the  in< 
strument,  that  it  was  intended  to  create  an  estate  in  joint  ten- 
ancy." 

Section  2923  provides  that  the  preceding  section  shall  not 
apply  to  conveyances  made  to  husband  and  wife. 

Under  a  statute  of  the  State  of  Michigan,  similar  in  all  its 
essential  qualities  to  our  own,  the  court  held  that  "Where  lands 
are  conveyed,  in  fee  to  husband  and  wife,  they  do  not  take  as 
tenants  in  common."    Fisher  v,  Provin,  25  MidL  347. 

They  take  by  entireties;  whatever  would  defeat  the  title  of 
one  would  defeat  the  title  of  the  other.  Manwariug  v.  Powell, 
40  Mich.  371. 

They  hold  neither  aa  tenants  in  common  nor  as  ordinary  joint 
tenants.  The  surrivor  takes  the  whole.  During  the  lives  of 
both,  neither  has  an  absolute  inheritable  interest,  neither  can  be 
said  to  own  an  undivided  half.  Aetna  Ins.  Co.  v.  Beah,  40 
Mich.  241;  Allen  v.  Allen,  47  Mich.  74. 

"While  the  rule  of  entireties  was  predicated  npoa  a  fiotion,  the 
legislative  intent,  in  this  State,  has  always  been  to  preserve  this 
estate,  and  has  continaed  the  peculiar  statute  for  Uiis  purpose. 
Estates  by  entireties  have  been  preserved  as  between  husband 
and  wife,  although  joint  tenancies  between  unmarried  persona 
have  been  abolished,  so  as  to  provide  a  mode  by  which  a  safe  and 
snitable  provision  could  be  made  for  married  women.  Carver 
V.  Smith,  supra. 

"Where  a  rule  of  propetify  has  existed  for  seventy  years  and 
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is  sustained  by  &  strong  and  nnifoTm  line  of  judicial  decisions, 
there  is  but  little  room  for  the  court  to  exercise  its  judgmoit 
on  the  reasons  on  which  the  rule  was  founded.  Such  a  rule  of 
property  will  be  overruled  only  for  the  most  cogent  reasons  and 
upon  the  strongest  convictions  of  its  incorrectness.  It  is  evi- 
dent that  the  legislature  of  1881  did  not  intend  to  repeal  the 
statutes  establishing  tenancies  by  entireties.  They  simply  in- 
tended to  ^ilarge,  in  some  particulars,  the  separate  power  of  the 
wife,  which  existed  already  nnder  the  acts  of  1852  and  the  ynur 
following.  •  •  ■  'It  did  not  abtdish  estates  by  entireties 
as  between  husband  and  wife,  bnt  provided  that  when  a  joint 
deed  was  made  to  husband  and  wife,  they  should  hold  by  entire- 
ties, and  not  as  joint  tenants  or  tenants  in  common,'  "  Carver 
V.  Smith,  supra. 

In  Chandler  v.  Cheney,  supra,  the  coort  b^b:  "It  was  a  well- 
settled  rule  at  common  law,  that  the  same  form  of  words,  which, 
if  the  grantees  were  unmarried,  would  have  constituted  them 
joint  tenants,  will,  they  being  husband  and  wife,  make  them 
tenants  by  entirety.  The  rule  has  been  changed  by  our  statnte 
above  quoted." 

'Hie  whole  trend  of  authorities,  however,  is  in  the  direction  of 
preserving  such  tenancies,  where  the  grantees  sustain  the  rela- 
tion of  husband  and  wife,  unless  from  the  language  employed  in 
the  deed  it  is  manifest  that  a  different  purpose  was  intended. 

Where  a  contrary  intention  is  dearly  ei:pre8sed  in  the  deed, 
a  different  rule  obtains. 

"A  husband  and  wife  may  take  real  estate  of  joint  tenants 
or  tenants  in  common,  if  the  instrument  creating  Hie  title  use 
apt  words  for  the  purpose."  1  Preston  aa  Estates,  132;  2 
Biackstone's  Com.,  Sherwood's  note;  4  Kent's  Com.,  side  page 
363 J  1  Bishop  on  Married  Women;  Freeman  on  Co-Tenancy,  § 
72;  Fladung  v.  Rose,  58  Md.  13  (24). 

"And  in  case  of  devise  and  conveyances  to  husband  and  wife 
together,  though  it  has  been  said  that  they  can  take  only  as  ten- 
ants by  entireties,  the  prevailing  rule  ia  that,  if  the  instroment 
expressly  so  provides,  they  may  take  as  joint  tenants  or  tenants 
in  common."  Stewart  on  Husband  and  Wife,  §§  a)7-310; 
Tiedeman  on  Real  Property,  §  244. 
"And  as  by  common  law  it  was  competent  to  make  husband 
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and  wife  tenants  in  comaum  hy  proper  words  in  the  deed  or  de- 
vise," etc  Hoffmaa  v.  Stigers,  28  la.  310;  Brown  V.  Brown, 
32  N.  E.  Bep.  1128. 

"So  it  seems  that  husband  and  wife  may,  by  expreffi  words, 
be  made  tenants  in  common  by  gift  to  them  during  corertare." 
MeDermott  t.  French,  15  N.  J.  Eq.  80. 

In  Haddock  v.  Oray,  104  lad.  596  (599),  a  conveyance  had 
been  made  to  Isaae  Cannon  and  Mary  Camion,  who  were  hns- 
hand  and  wife,  during  their  natural  lives,  and  the  court  says: 
"The  language  employed  in  the  deed  under  examination  plainly 
declares  that  Isaac  and  Mary  Cannon  are  not  to  take  as  tenants 
by  entirety.  This  result  would  follow  from  the  provision  de- 
stroying the  survivorship,  for  i^iis  is  the  grand  and  eesential 
characteristic  of  such  a  tenancy,  •  *  •  The  whole  force  of 
the  language  employed  is  opposed  to  the  theory  that  the  deed 
creates  an  estate  in  fee  in  the  husband  and  wife." 

The  court  further  saya:  "It  is  true  that  wliere  real  property 
is  conveyed  to  husband  and  wife  jointly  and  there  are  no  limit- 
ing words  in  the  deed,  they  will  take  the  estate  as  tenants  in 
entirety.  •  •  •  But  which  the  general  rule  is  as  we  have 
stated  it,  there  may  be  conditions,  limitations,  and  stipulations 
in  the  deed  conveying  the  property,  which  will  defeat  the  oper- 
ation of  the  rule.  The  denial  of  this  proposition  involves  the 
affirmation  of  the  proposition  that  a  grantor  is  powerless  to  lim- 
it or  define  the  estate  which  he  grants,  and  this  would  conlSict 
with  the  fundamental  principle  that  a  grantor  may  for  himself, 
determine  what  estate  he  will  grant.  To  deny  this  ri^t  would 
be  to  deny  to  parties  the  right  to  make  Uieir  own  contracts.  It 
seems  quite  clear,  upon  principle,  that  a  grantor  and  his  gran- 
tees  may  limit  and  define  the  estate  granted  by  the  one  and  ac- 
cepted by  the  other,  although  the  grantees  be  husband  and 
wife." 

The  court  iJien  adopts  the  langnagQ  of  Washburn,  supra,  and 
Tiedeman,  supra. 

In  Edwards  v.  Beall,  supra,  Uie  court  held  that  when  lands 
are  granted  husband  and  wife,  as  tenants  in  common,  they  will 
bold  by  moieties,  as  other  distinct  and  individual  persons  would 
do. 

If,  as  contended  by  appellees,  tira  mle  prevail  that  the  same 
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words  which,  if  the  grantees  were  nnmsrried,  would  have  coa- 
stitoted  them  joint  tenants,  will,  they  being  hiisband  and  wife, 
make  them  tenants  by  entireties,  then  it  would  result  as  a  logi- 
c&l  couclnsion  that  husband  and  wife  cannot  be  joint  tenants. 
Because,  by  this  role,  words,  however  apt  or  appropriate  to 
create  a  joint  tenancy,  would,  in  a  conveyance  to  husband  and 
wife,  result  in  an  estate  by  entireties— joint  tenancy  would  be 
superseded  or  put  in  abeyance  by  the  estate  created  by  law- 
tenancy  by  entire^. 

The  result  of  such  reasomng  would  be  to  destroy  the  contrac- 
tual power  of  the  parties  where  this  relationship  between  the 
grantees  is  shown  to  exist.  Any  other  process  of  reaaoning 
would  carry  the  rule  too  far,  and  we  must  hold  it  modified  to 
the  extent  here  indicated.  Husband  and  wife,  notwitlffitanding 
tenancies  by  entirety  exist  as  they  did  under  the  common  law, 
may  take  and  hold  lands  for  life,  in  joint  tenant^,  or  in  com- 
num,  if  appropriate  language  be  expressed  in  the  deed  or  will 
creating  it,  and  we  bnow  of  no  more  apt  terms  to  create  a  joint 
tenancy  in  the  grantees  in  this  estate  than  the  expression  "con- 
vey and  warrant  to  Daniel  S.  Wiggins  and  Laura  Belle  Wi^^ins 
in  joint  tenancy," 

These  words  appear  in  the  granting  clause  of  the  deed  con- 
veying the  land  in  question,  and  the  estate  accepted  and  held 
by  the  grantees  is  thereby  limited,  and  they  bold  not  by  entire- 
ties but  in  joint  tenancy.  A  joint  tenant's  interest  in  prop- 
erty is  subject  to  execution.    Freeman  on  Ex.  125. 

Judgment  reversed,  with  instructions  to  the  <nrcuit  court  to 
SDBTAiN  the  DiaiuBREB  to  cach  paragraph  of  the  complaint. 


What  M  Meant  "by  Tenants  in  Common* 

CABVER  V.  PENNIMOBB. 

116  Ind.  use.    1888. 

MrrtiHELL,  J.    Complaint  by  Esther  J.  Carver  agwnst  Jos- 
eph Fennimore,  in  which  the  plaintiff  alleged  that  &e  defend- 

•See  8«c.  15OT,  Vol.  10,  Oydopeffla  of  Law. 
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ant  was  indebted  to  her  in  a  specified  Bum  for  tbe  one-third  of 
the  profit,  Tise,  and  oocnpation  of  a  certain  lot  or  tract  of  land 
in  the  town  of  Alexandria,  in  Madison  County. 

Issues  were  made  which  were  tried  by  a  jury,  who  retomed  a 
verdiet  for  tiie  defendant. 

The  questions  for  deciuon  will  be  understood  by  the  following 
statement  of  facts:  In  1857  Ira  K.  Carver,  the  plaintiff's  hus- 
band, was  the  owner  of  eighty  acres  of  land  adjoining  the  town 
of  Alexandria,  which  he  conveyed  by  a  deed  of  general  war- 
ranty to  his  brother,  William  Carver.  The  plaintiff's  name 
was  signed  to  the  deed  without  her  knowledge  or  consent,  and 
she  remained  in  ignorance  of  the  conveyance  until  after  the 
death  of  her  husband,  which  occnrred  in  April,  1875.  She  then 
learned  of  the  conveyance,  and  that  her  signature  appeared  on 
the  deed,  wherenpon,  on  the  26th  day  of  February,  1876,  she 
instituted  suit  in  the  Kfadlson  Circuit  Court  against  William 
Carver  and  about  twenty  others,  who  claimed  different  parcels 
of  the  land  as  grantees  under  him,  to  set  aside  the  deed,  for 
possession,  and  to  have  the  title  to  the  land  quieted  in  her.  This 
suit  was  pending  in  the  Circuit  Court  until  April,  1879,  when 
the  plaintiff  recovered  a  judgment  and  decree  against  all  the 
defendants  in  that  suit,  establishing  and  quieting  her  title  to, 
and  right  to  the  immediate  possesBion  of,  the  undivided  one-third 
of  all  the  lands  so  conveyed,  and  for  $125  damages  against  Wil- 
liam Carver.  An  appeal  was  taken  to  this  Court,  where  the  judg- 
ment was  afterward  affirmed  on  the  16th  day  of  October,  1884: 
Carver  v.  Carver,  97  Ind.  497. 

William  Perry  owned  the  lot,  for  the  use  and  occupation  of 
which  the  plaintiff  seeks  to  recover  in  the  present  action,  at  the 
time  the  suit  above  mentioned  was  commmced,  and  he  was  duly 
summoned  as  a  party  thereto.  Pending  the  suit  Perry  con- 
veyed by  warranty  deed  to  Mrs.  Fadley,  who  made  valuable  im- 
provements on  the  lot,  and  who,  subsequently,  in  April,  1880, 
while  the  appeal  was  pending  in  this  Court,  tunveyed  to  the  ap- 
pellee, Fennimore.  At  the  time  the  suit  for  possession  was  com- 
menced the  lot  was  unimproved,  and  the  value  of  the  use  was 
merely  nominal. 

The  questi(Hi  now  is  whether  or  not  Fennimore  is  liable  for 
the  use  and  oocnpation  of  the  land,  and  if  he  is,  whether  or  not 
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the  rental  T&lue  is  to  be  estimated  aocording  to  the  condition  of 
the  laud  prior  and  without  reference  to  the  improvemeDta 
placed  thereon  by  his  grantor  priding  the  suit,  or  whether  he 
must  account  for  the  value  of  the  use  of  the  land  with  the  im- 
provementa  T 

On  behalf  of  the  appellant  it  in  contended  that  the  only  de- 
fense the  appellee  was  legally  entitled  to  make  waa  as  to  the 
rental  value  of  the  property  aa  it  waa  when  he  had  poesession 
of  it ;  that  the  judgment  and  decree  in  the  former  suit  deter- 
mined all  queations  aa  to  the  value  of  the  improvements  apMi 
the  real  estate. 

It  may  be  conceded  that  the  former  judgment  and  decree 
settled  conelnaively  all  questions  concerning  the  ownership  of 
the  land,  and  of  the  title  to  the  improvementa  which  had  be- 
come a  part  of  the  freehold,  whether  such  impiovements  exist* 
ed  thereon  when  the  action  was  commenced  or  were  made  praid- 
ing  the  litigation-  This  concession,  however,  does  not  dispose 
of  nor  materially  affect  the  queetiona  for  decision  in  the  pres- 
ent ease.  The  effect  of  the  decree  in  the  former  suit  was  to  de- 
clare and  conclusively  establish  the  fact  that  the  appellant  was 
the  owner  of  an  undivided  one-third  of  the  property  in  dis- 
pute, and  that  she  waa  entitled  to  occupy  the  legal  relation  of 
tenant  in  commcm  with  those  who  claimed  title  to  the  lot  under 
the  deed  of  her  deceased  husband.  That  question  is  no  longer 
open  to  debate,  but  the  rights  and  obligations  of  tiie  co-tenants, 
as  such,  in  respect  to  the  improvement  or  enjoyment  of  the  com- 
mon estate,  had  not  been  adjudicated. 

The  relation  of  tenant  in  common  arises  "where  ttvo  or  more 
persons  are  eniiiled  to  land  in  such  a  manner  that  they  have 
an  undivided  possession,  hut  several  freeholds,  i.  e.,  no  one  of 
them,  is  entitled  to  the  exclusive  possession  of  any  particular 
part  of  the  land,  each  being  entitled  to  occupy  the  whole  in  com' 
mon  with  the  others,  or  to  receive  his  share  of  the  rents  artd 
profits:  Bapalje  <&  Lawrence  Law  Diet.,  tit.  "Tenancy  in 
Common." 

That  one  tenant  may  exclude  the  other  from  or  deny  his 
title  to  the  common  estate  does  not  destroy  the  legal  relation 
or  the  respective  rights  and  remedies  of  co-tenants,  if  they 
be  in  fact  owners  in  common,  nor  does  a  decree  eatablishing 


DigizedbyGoOglC 


OABTDB  T.  FBNNIHOBH.  161 

sod  quieting  the  title  of  the  excluded  tenant  necessarily  de- 
termine the  rights  of  the  parties  as  regards  an  equitable  ac- 
counting in  an  appropriate  proceeding  in  respect  to  use  and 
occupation,  nor  in  respect  to  improvements  made  in  good  faith 
by  the  occupying  tenant :    Carver  v.  Coffman,  109  Ind.  547. 

The  decree  conclusively  establishes  the  fact  of  common  own- 
ership in  the  property,  but  it  does  not  necessarily  settle  the 
equities  between  the  parties  growing  out  of  the  occupancy  or 
improvement  of  the  common  estate. 

Notwithstanding  the  statute,  §  286,  B.  S.  1881,  which  de- 
clares in  effect  that  a  tenant  in  common  may  maintain  an  action 
against  his  co-tenant  for  receiving  more  than  his  share  or  just 
proportion,  the  settled  rule  is  that  a  co-tenant  can  only  be  com- 
pelled to  account  in  case  he  has  actually  received  rents  from  a 
third  person,  or  when  he  has  entered  upon  and  held  exclusive 
possession  of  the  whole  estate  in  hostility  to  and  to  the  exclu- 
sion of  bis  co-tenant:  Humphries  v.  Davis,  100  Ind.  369,  and 
cases  cited;  Carver  v.  Coffman,  supra,  and  cases  cited;  Osborn 
V.  Oabom,  62  Texas,  495;  Edsall  v.  MerriU,  37  N.  J.  Eq.  114; 
Early  v.  Friend,  16  Gratt.  21  (78  Am.  Dec.  649,  and  note)  j 
Eean  v.  Connelly,  25  Minn.  222  (33  Am.  Rep.  458). 

It  appears  that  the  appellee  and  his  grantors  occupied  the 
whole  estate,  denied  the  right  of  the  appellant  and  contested 
her  claim  to  an  interest  in  the  common  property.  She  is, 
therefore,  entitled,  within  the  rule  above  declared,  to  an  ac- 
coonting  for  her  just  proportion  of  the  use  and  occupation  of 
the  lot  in  controversy:  Freeman  Co- Tenancy  and  Par.,  §§  275, 
277. 

The  instructions  of  the  Court  relevant  to  the  features  of  the 
case  above  considered  were  substantially  in  consonance  with 
the  foregoing  conclusions. 

In  refusing  an  instraction  asked  by  the  appellant  and  in  the ' 
admission  of  evidence,  the  Court  proceeded  upon  the  theory 
that  the  liability  of  the  defendant  was  to  be  determined  upon 
the  bads  of  the  rental  value  of  the  property  in  the  condition 
it  was  prior  to  the  making  of  the  improvements  thereon  by 
the  occupying  claimants.  This,  the  appellant  contends,  was  an 
erroneous  theory.  The  acticoi  by  one  co-tenant  against  another 
for  an  accounting  for  rents  is  a  liberal  and  equitable  action,  and 
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equitable  defenses  may  be  made,  and  in  such  a  caae,  if  the  ex- 
cluded tenant  receives  actual  compensation  for  the  damages 
sustained,  he  has  no  just  groond  of  ccanplaint.  Unless,  there- 
fore, some  peculiar  circumstances  are  shown,  the  owner  of  an 
undivided  interest  in  land  who  ooeupies  the  whole  estate  in 
good  faitii,  under  claim  and  color  of  title  to  the  whole,  and  has 
made  permanent  and  valuable  improvmnents  under  the  mis- 
taken belief  that  he  is  the  owner  of  the  whole  estate,  is  account- 
able only  for  the  fair  rental  value  of  the  projwrty  in  the  con- 
dition in  whieh  it  was  when  it  went  into  his  possession. 

The  excluded  owner  or  tenant  is  not,  imder  ordhiary  circom- 
stances,  entitled  to  the  enhanced  rental  value  resulting  from  the 
improvements  made  with  the  capital  of  the  bona  fide  occupant, 
or  by  his  grantor  from  whom  he  purchased :  Morrison  v.  Robin- 
son, 31  Pa.  St.  456 ;  Pickering  v.  Pickering,  63  N,  H.  468. 

This  rule  is  in.  analogy  to  that  prescribed  by  the  statute  gov- 
erning the  rights  and  liabilities  of  occupying  claimants,  and  has, 
besides,  the  snpport  of  reason  and  authority :  White  v.  Stuart, 
76  Va.  546,  567 ;  Early  v.  Friend,  supra. 

The  defendant,  and  his  grantor,  who  made  the  improvemeDts, 
went  into  possession  of  the  whole  lot  under  a  duly  acknowl- 
edged and  recorded  deed,  to  which  the  plaintiff's  name  as  well 
as  that  of  her  husband  appeared  to  have  been  signed.  It  turned 
out  that  the  plaintiff's  signature  thereto  was  without  authority, 
and  the  persona  in  posBessicm  were  the  owners  of  only  an  undi- 
vided two-thirds  of  the  property  after  the  death  of  the  hus- 
band. It  could  hardly  have  been  expected  that  they  would  sot- 
render  the  whole  lot  upon  t^e  institation  of  the  suit  by  the 
plaintiff,  notwithstanding  the  deed  from  Ira  K.  Carver  end 
wife,  which  appeared  to  have  beai  made  in  1857,  nor  were  they 
bound  to  have  the  property  lie  idle,  unproductive  and  unim- 
proved, or  take  the  chance  of  paying  an  enhanced  value  for  the 
improvements  whieh  resulted  from  their  own  enterprise:  Ford 
V.  Knapp,  102  N.  T.  135  (55  Am.  Rep.  782). 

This  results  in  no  injustice  to  the  plaintiff,  while  to  adopt 
the  measure  of  damages  contended  for  would  be  inequitable 
and  injurious  to  the  defendant. 

WhUe  a  tertant  in  common  who  disseizes  his  co-tenant  and 
makes  improvements  on  the  common  estate  may  not  be  entitled 
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to  compensation  for  improvements  so  made,  lie  is,  nevertheless, 
entitled  to  have  them  considered  when  called  to  account  in  an 
equit<Ale  action  for  rents  and  profits. 

There  are  no  circumstances  diaclosed  in  the  present  case 
which  equitably  entitle  the  appellant  to  the  rental  valae  of  the 
land  with  the  improrements.  What  the  r^bts  of  the  partiea 
may  be  in  respect  to  the  improTements  in  any  ot^er  proceeding 
than  the  present  is  not  here  considered  nor  detennined.  These 
considerations  lead  to  an  affirmance  of  the  judgment. 

JuSaUBNT  AFFIBIIB),  With  COStS. 
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CHAPTER  X. 

WHAT  PASSES  WITH  A  GRANT  OF  LAND.' 

The  Term  "Land"  Includes  Everything  Permanently 
Attached  to  it.** 

MOTT  V.  PAIMER. 
1  N.  Y.  564,    1848. 

Bna<H^  J.  Iq  December,  1841,  Mott  oonvesred  to  Palmer 
a  farm  of  laud  in  Cidlimbia  Coon^  by  a  deed  oontaioing  the 
foUoviag  covenant: 

"And  the  aaid  Philander  Mott  doth  hereby  covenant  and 
agree  that  at  the  delivery  hereof  he  ia  the  lawful  owner  of  the 
premises  above  granted,  and  seized  of  a  good  and  indefeasible 
estate  of  inheritance  therein  clear  of  all  incumbrance." 

This  action  was  brought  by  Palmer,  the  grantee,  on  the  cov- 
enant in  the  deed,  to  recover  the  value  of  a  rail  fence  whidi 
stood  on  the  land  when  the  deed  was  executed,  but  which  did 
not  belong  to  Mott  the  grantor.  The  facts  were,  that  the  fence 
was  erected  on  Mott'a  land  in  1840  by  one  Brown  (who  owned 
the  adjoining  land),  under  an  agreement  between  him  and 
Mott,  by  which  Brown  waa  to  fence  in,  temporarily,  a  part  of 
Mott's  land  with  his  own,  and  to  «ut  and  take  away  the  grass 
growing  on  Mott's  land;  with  leave  to  take  away  the  fence  when- 
ever he  liked.  After  Mott  conveyed  to  Palmer  the  land  on 
wbdcb  the  fence  stood.  Palmer  removed  the  fence  and  converted 
it  to  bis  own  use.  Brown  thereupon  sued  him  before  a  justice 
for  tiie  fence  and  recovered,  Mott  beii^  a  witness  on  that  trial 
against  Palmer.  Although  the  evidence  to  prove  these  facts 
was  at  first  offered  by  Palmer  on  the  trial  of  41115  eause  in  the 

•See  Sees,  1508-1615,  VoU  10,  Cydopeiflla  of  Law. 
**See  Sec  1608  et  seq.,  Tol.  10,  Cyclopedia  of  Law. 
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Court  below  and  rejected  hy  the  Oonrt,  it  vns  afterward  given 
t^  the  defendant  Mott. 

The  question  now  is  whether  in  this  action  brooght  by  Palmer 
the  grantee  against  Mott  his  grantor,  on  the  covenant  of  own- 
ership and  seisin  in  the  deed,  Palmer  is  entitled  to  recover  the 
valne  of  the  fence.  A  grantor  who  ezeentes  a  conveyance  of 
land  undertakes  to  convey  everything  described  in  bis  deed; 
and  by  a  covenant  of  seisin  he  assumes  to  be  the  owner  of  all 
he  nndertakes  to  convey.  The  deed  in  question  purported  to 
"grant  and  convey  all  that  certain  lot  or  farm  of  land  sitoate 
in  the  town  of  Chatham,  County  of  Columbia,  bounded,  etc., 
with  the  appurtenances,"  etc.  The  word  land,  when  used  in 
a  deed,  includes  not  only  the  naked  earth,  but  everything  with- 
in it,  and  the  buildings,  trees,  fixtures,  and  fences  upon  it: 
Goodrich  v.  Jones,  2  Hill,  143;  Walker  v.  Sherman,  20  Wend. 
639,  640,  646j  Green  v.  Armstrong,  1  Denio,  554;  Com.  Dig. 
Grant,  E.;  Co.  Litt  4  a;  2  BolL  265.  A  deed  passes  all  the 
incidents  to  the  land  as  well  as  the  land  itself,  and  as  well  when 
they  are  not  expressed  as  when  they  are.  Fixtures  belonging 
to  the  owner  of  the  land,  being  part  of  the  land,  cannot  be  re- 
served by  parol  when  the  land  is  conveyed;  the  deed  conveys 
them  to  the  grantee  unless  the  reservation  be  in  writing :  Noble 
V.  BoBWorth,  19  Pick.  314.  If  the  fence  had  belonged  to  Mott, 
it  would  have  passed  by  his  deed;  not  by  force  of  the  word 
appurtenances  contained  in  the  deed,  but  without  that  word,  and 
as  part  of  the  land.  Trees,  buildings,  fixtures,  and  fences  on 
a  farm,  are  corporeal  in  their  nature,  and  the  subjects  of  seisin, 
like  the  land  itself  of  which  they  are  regarded  in  the  law  as  a 
part.  Fences  are  perishable  by  the  effect  of  time,  and  so  are 
trees  and  houses ;  but  indesitructibility  is  not  one  of  the  essential 
attributes  of  real  estate.  Fences  are  not  only  indispensable  to 
the  enjoyment  of  real  estate,  but  they  are,  in  their  nature,  real 
estate,  to  the  same  extent  that  houses  and  other  structures  on  the 
land  are  so.  A  rail,  before  it  is  used  in  the  construction  of  a 
tence,  is  personal  property,  and  so  is  a  loose  timber  before  it  is 
used  in  the  construction  of  a  house.  When  either  is  applied  to 
its  appropriate  use  in  building  a  fence  or  a  house,  its  legal  na- 
ture is  changed.  It  becomes  real  estate,  and  is  governed  by  the 
law  which  regulates  land,  descending  to  the  heir  as  part  of  the 
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inheritance,  and  passing  b^  a  deed  as  part  of  the  freehold.  A 
fence  may  be  easily  detached  from  the  earth,  but  not  more  easily 
than  the  stones  which  lie  on  ita  surface,  and  both  are  part  of 
the  land,  and,  therefore,  it  is  that  a  boilding  or  fence  belcmging 
to  the  owner  of  the  land  will  pass  by  his  deed  of  the  land  with- 
out being  expressed  or  designated  as  part  of  the  thing  granted. 

Bat  the  earth  within  specified  boondary  lines  may  be  owned 
by  one  man,  and  the  buildings,  trees,  and  fences  standing  oa  it 
by  another.  A  man  may  have  an  inheritance  in  an  upper 
chamber,  althoun^  the  title  to  the  lower  buildings  and  soil  be 
in  another:  Sbep.  Touch.  206;  1  Inst  48,  b.  And  it  is  a  cor- 
poreal inheritance :  10  Vin.  202.  Buildings  and  flxtores  erected 
by  a  tenant  for  the  purposes  of  trade  beloi^  to  him,  and  are  r»- 
movable  without  the  consent  of  his  landlord :  Holmes  T.  Trem- 
per,  20  John.  30;  MiUer  v.  Plumb,  6  Cowai,  665;  Do^  v.  Qor- 
bam,  5  Pick.  489.  Herlakenden's  Case,  4  Co.  B.  63,  affords  an 
instance  in  whii^  one  man  owned  the  land  and  another  the 
growing  trees  upon  it.  In  Rogers  v.  Woodbury,  15  Pick,  156, 
Putnam,  J.,  in  speaking  of  a  house  which  a  man  had  erected 
on  land  which  did  not  belong  to  him,  said  "it  might  or  it  might 
not  be  parcel  of  iJie  realty.  If  the  owner  of  the  land  owned 
the  buildings,  it  would  be  so.  If  he  did  not,  and  the  owner 
of  the  building  had  no  interest  in  the  land,  the  building  would 
be  personal  property."  Smith  t.  Benson,  1  Hill,  176,  was  the 
esse  of  a  dwelling-house  and  grocery  belonging  to  one  man, 
although  standing  on  the  land  of  another;  and  in  Russell  t. 
Richards,  1  Fairf.  431,  the  owner  of  land  on  which  another 
man  had  erected  a  saw-miU  by  his  consent,  executed  a  deed  for 
the  land  and  the  mill,  but  it  was  held  that  the  conveyance  passed 
no  title  to  the  mill,  because  it  was  the  property  of  him  who  built 
it.  The  contusion  derived  from  these  cases  against  the  plain- 
tiff's right  of  recovery  on  the  covenant  is  that  the  defendant's 
deed  purports  to  be  a  grant  of  real  estate  only,  and  the  fence 
in  qnestion  being  personal  proper^  was  not  a  part  of  the  prem- 
ises granted,  and  therefore  not  within  the  sc(^  of  Uie  covenant 
which  relates  to  the  realty  only. 

If  this  be  a  sound  conclusion,  a  grantor  could  not  be  made 
liable  on  the  covenants  in  his  deed,  although  he  had  previously 
and  privately  sold,  with  a  view  to  renioval,  all  ttie  houses,  build- 
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ings,  mills,  fences,  and  growing  timber  on  the  I&nd  conveyed. 
Indeed,  if  this  doctrine  prevails,  the  gravel,  day,  stone,  and 
loam  might  also  be  converted  into  personal  property  by  snch  a 
sale,  and  carried  off  the  land,  without  violating  the  grantor's 
covenant.  Let  us  test  the  correctneflB  of  this  oonclnsion  in  a 
few  words.  It  is  tme  the  fence  in  (me  sense  was  not  a  part  of 
the  thing  granted.  It  did  not  pass  by  the  deed.  In  the  same 
sens^  if  some  stranger  had  been  the  owner  of  one-half  of  the 
farm,  the  half  would  not  have  been  part  of  the  thing  granted 
because  it  would  not  have  been  passed  by  the  deed.  But  the 
fence  was  within  the  description  of  the  thing  gnnted  as  clearly 
as  the  land  itself;  and  being  within  the  description,  it  was  a 
part  of  that  which  the  deed  purported  to  convey,  and  of  which 
the  grantor  covenanted  that  be  was  the  owner.  If  it  be  yet 
donbted  whether  the  fence  (being  in  fact  the  personal  property 
of  Brown)  was  within  the  description  of  what  the  grantor  pro- 
fessed to  convey,  that  doubt  can  be  salved  in  a  moment,  by  re- 
fleeting  that  it  would  undeniably  have  passed  by  the  deed  if  the 
grantor  had  been  the  owner  of  it;  although  it  could  not  have  so 
passed  if  it  had  not  been  within  t^e  description. 

It  all  comes  to  this :  The  grantor  undertook  to  c(mvey  it  as 
part  of  the  realty  by  a  deed  which  would  have  been  effectual 
for  that  purpose  if  he  had  been  the  owner  of  it,  as  by  the 
deed  he  professed  to  be,  but  was  not.  It  is  therefore  a  case  in 
which  the  covenant  of  seisin  affords  a  remedy;  and  although 
the  amount  in  controversy  is  trifling,  the  right  is  dear ;  and  it 
seems  to  be  perfectly  just  that  the  grantor  should  pay  for  the 
fence,  because  there  is  nothing  in  the  case  to  show  that  Palmer, 
when  he  accepted  the  deed,  was  informed  by  Mott  or  otherwise 
knew  that  it  belonged  to  Brown. 

The  judgment  of  the  Supreme  Court  must  therefore  be 

APFIBHED. 


HUNT  V.  BAY  STATE  IRON  COMPANY. 

97  Mass.  279.    1867. 

FosTSB,  J.    There  can  be  no  doubt  t^t  the  rails  when  laid 
upon  the  road-bed  and  fastened  there  so  that  engines  and  ears 
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could  pass  over  them  vonld  have  become  annexed  to  the  realfy, 
and  ceased  to  be  personal  property,  in  the  abseooe  of  any  agree- 
ment changing  the  ordinaiy  rule  of  law. 

It  was  held  in  Pierce  t.  Emery,  32  N.  H.  484,  and  Haven  y. 
Emery,  33  N.  H.  66,  that  rails  delivered  mider  an  agreement 
that  they  should  be  laid  down  on  a  specific  part  of  the  railroad 
and  eontinae  the  property  of  the  vendors  nntil  a  specified  price 
was  paid  for  them,  remained  Hie  personal  property  of  the  -vea- 
dors  until  payment,  and  were  not,  when  laid  so  inseparably 
annexed  to  and  incorporated  with  the  realty  that  they  could 
not  be  removed  for  non-payment  of  the  price.  The  agreement 
of  the  parties  was  held  to  supersede  the  gaieral  mle  of  law, 
and  to  be  binding  likewise  upon  subsequent  mortgagees  with 
notice,  Notice  to  the  trustees  was  held  to  be  notice  to  the  bond- 
holders under  such  a  mortgage.  But  witJioat  notice  it  was 
considered  that  the  mortgagees  would  not  be  affected  by  a  priv- 
ate agreement  changing  the  natural  and  legal  character  of  the 
property  from  real  to  personal,  but  would  have  a  right  to  sup- 
pose that  they  acquired  aU  the  incidents  and  appurtenances 
whif^  by  the  general  rules  of  law  would  result  from  such  a 
purchase.  Wc  are  satisfied  with  the  principles  and  follow  the 
authority  of  these  cases:     Strickland  V.  Parker,  54  Me.  263. 

Our  own  adjndgect  cases  fidly  support  the  position  that  -&« 
rails  when  Imd  became  a  part  of  the  really  in  the  absence  of 
any  agreement  to  the  contrary:  Pierce  v.  Goddard,  22  Pick. 
559 ;  Winslow  v.  Merchants'  Insurance  Co.,  4  Met.  306 ;  Butler 
V.  Page,  7  Met.  40 ;  Richardson  v.  Copeland,  6  Gray,  536.  They 
likewise  recognize  the  doctrine  that  buildings  and  other  erec- 
tions or  fixtures  so  attached  to  the  realty  as  to  beoome  ordinarily 
a  part  thereof  may,  by  agreement  between  the  parties,  remain 
personal  property:  Curtis  v,  Biddle,  7  Allen,  165.  Both  of 
these  propositions  seem  to  be  everywhere  accepted  as  sound  law. 
Upon  the  question  whether  the  character  of  property  can  be 
changed  by  agreement  from  realty  to  personalty  as  against  a 
bona  fide  purchaser  witiliout  notice,  there  is  not  entire  harmony 
of  the  authorities;  but  we  regard  the  better  opinion  as  beti^ 
that  snch  a  purchaser  must  have  notice  of  the  agreement  before 
he  acquires  title,  or  be  will  be  entitled  to  claim  and  hold  every- 
thing which  appears  to  be  and  by  its  ordinal?  nature  is  a  part 
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of  the  realty :  Elwes  t.  Mawe,  3  East,  38 ;  2  Smitli  Lead.  Cas.  99, 
and  notes.  To  hold  otherwise  would  oontraTene  the  policy  of 
the  laws  requiring  conveyances  of  interests  in  real  estate  to  be 
recorded,  serioosly  endanger  the  rights  of  porehaaen^  afford 
opportunities  for  frauds,  and  introduce  uncertainty  and  con- 
fusion into  land  titles. 

Nor  do  we  sappose  that  a  mortgagor  in  posaeBaion  is  compe- 
tent to  bind  existing  mortgagees  by  any  arrangement  to  treat 
as  personalty  annexations  to  the  freehold.  The  legal  character 
of  the  rails  when  once  laid  down  is  determined  by  the  law  to 
be  that  of  real  estate.  Mortgagees,  as  well  as  all  other  parties 
in  interest,  are  entitled  to  the  benefit  of  this  rale  of  law,  which 
can  be  taken  from  them  only  by  their  own  waiver.  Land- 
owners having  a  lien  upon  the  location  for  their  damages  and 
a  right  to  take  possession  for  default  of  payment,  stand  in  the 
same  position  so  long  as  their  right  remains  to  enforce  payment 
by  entering  on  the  land. 

Whetber  the  mortgage  of  the  railroad,  ezeented  before  these 
rails  were  laid,  but  then  invalid,  and  afterward  confirmed  by 
the  Legislature,  should  be  treated  as  a  security  prior  or  subse- 
quent to  the  laying  of  the  rails,  will  probably  not  prove  a 
material  question  in  this  case.  By  the  agreement  of  the  parties 
it  must  be  sent  to  a  Master  to  ascertain  all  the  facts  as  to  notice ; 
upon  the  ooming  in  of  his  report  we  can  more  conveniently 
and  intelligently  determine  whether  the  agreement  with  Mr. 
Slater  is  still  capable  of  being  enforced. 

It  is  valid  between  the  parties.  Slater  and  the  ori^nal  corpor- 
ation, but  binding  upcHi  prior  mortgagees  and  the  land-owners 
(if  they  remain  entitled  to  possession  as  security  for  their  dam- 
ages) ,  so  far  only  as  they  have  consented  that  the  rails  shall 
remain  personalty.  It  is  binding  upon  such  subseqnent  incum- 
brancers and  grantees  as  had  notice  of  it  when  they  acquired 
title,  bat  Qp<Hi  no  others. 
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PIEECE  y.  GODDARD. 
22  Pick.  539.    1839. 

"WiLDB,  J.,  drew  tip  the  opinicm  of  the  Court.  This  actum 
is  sabmitted  od  an  agreed  statement  of  facts,  by  irtiich  it  ap- 
peals that  one  Davenport,  being  the  owner  of  s  lot  of  land  with 
a  dwelliog-honse  thereon,  mortgaged  the  same  to  the  plaintiff; 
that  afterward  he  took  down  the  hooae,  and  with  the  materials 
partly,  and  partly  with  new  materials,  bnilt  a  new  house  on  an- 
other lot  of  his  at  some  distance;  and  that  after  the  new  house 
was  completed  he,  for  a  Taluable  consideration,  sold  the  last 
mentioned  lot  and  house  to  the  defendant. 

There  are  two  counts  in  the  declaration,  one  for  the  conver- 
sion of  the  newly  erected  house,  and  the  other  for  the  conver- 
sion of  the  materials  with  which  it.  w<as  built,  belonging  to  the 
old  honse. 

The  plaintiff's  comiBel  insist  that  the  old  house  was  the  prop- 
erty of  the  plaintiff,  and  that  Davenport  had  no  right  to  take 
it  down,  and  could  not  therefore  acquire  any  property  in  the 
materials  by  such  a  wrongful  act;  that  the  new  house,  being 
built  with  the  materials  from  the  old  house  in  pert,  became  the 
property  of  the  plaintiff,  although  new  materials  were  added, 
by  right  of  accession ;  and  that  Davenport,  having  no  property 
in  the  house,  as  against  the  plaintiff,  could  eonysy  no  title  to 
it  to  the  defendant. 

That  Davenport  is  responsiblfl  for  taking  down  and  remov- 
ing the  (AA  bouse  cannot  admit  of  a  doubt ;  but  it  does  not  fol- 
low that  the  property  in  the  new  house  vested  in  the  plaintiff. 

The  rules  of  law  by  which  the  right  of  property  may  be  ac- 
quired by  accession  or  adjunction  were  principally  derived  from 
the  civil  law,  but  have  been  long  sanctioned  by  the  Courts  of 
England  and  of  this  country  as  established  principles  of  law. 

The  gttieral  role  is  that  the  owner  of  property,  whether  the 
property  be  movable  or  immovable,  has  the  right  to  that  which 
is  united  to  it  by  accession  or  adjunction.  But  by  the  law  of 
England,  as  well  as  by  the  civil  law,  a  trespasser  who  willfully 
tekee  the  property  of  another  can  acquire  no  right  in  it  on  the 
principle  of  accession,  but  the  owner  may  reclaim  it,  whatever 
alteraticm  of  form  it  may  have  undergone,  unless  it  be  changed 
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into  a  different  species,  and  be  incapable  of  being  restored  to  its 
former  atate;  and  even  then  the  trespasser,  by  the  civil  law, 
oould  acqtiire  no  right  by  the  accession,  nnless  the  materials 
had  been  taJien  away  in  ignorance  of  their  being  the  property 
of  another:  2  Kent's  Comm.  362;  Betta  v.  Lee,  5  Johns.  R.  348, 
But  there  -are  exceptions  to  the  general  rule. 

It  is  laid  down  by  Molloy  as  a  settled  principle  of  law  that 
if  a  man  cnts  down  the  trees  of  another,  or  takes  timber  or 
plank  prepared  for  the  erecting  or  repairing  of  a  dwelling- 
hoQse,  may,  though  some  of  them  are  for  shipping,  and  builds 
a  ship,  the  property  follows  not  the  owners  but  the  builders: 
Jlfo(.  de  Jure  Mar.,  lib.  2,  c.  1,  g  7. 

AnoUier  similar  exception  is  laid  down  by  Chancellor  Keat 
in  his  Commentaries,  which  is  directly  in  point  in  the  present 
case.  If,  he  says,  A  builds  a  house  on  his  own  land  with  the 
materials  of  another  the  property  in  the  land  vests  the  prop- 
erty in  the  building  by  right  of  accession,  and  the  owner  of 
the  land  would  only  be  obliged  to  answer  to  the  owner  of  the 
materials  for  the  value  of  them:  2  Kent's  Comm.  360,  361. 
This  principle  is  fully  sustained  by  the  authorities.  In  Bro. 
tit.  Property,  pi.  23,  it  is  said  that  if  timber  be  taken  and  made 
into  a  house  it  cannot  be  reclaimed  by  the  owner;  for  the  na- 
ture of  it  is  (flanged,  and  it  has  become  a  part  of  the  free- 
hold. In  Moore,  20,  it  was  held  that  if  a  man  takes  trees  of 
another  and  makes  them  into  boards,  still  the  owner  may  re- 
take them,  but  that  if  a  house  be  made  with  the  timber  it  is 
otherwise. 

In  Fopham,  38,  this  principle  is  further  extended.  The  plain- 
tiff in  that  case  had  mixed  his  own  hay  with  hay  of  the 
defendant  on  his  land,  and  the  defendant  took  away  the  hay 
thus  intermixed ;  and  it  was  held  that  he  had  a  right  ao  to  do. 
But  it  was  also  held  that  if  the  plaintiff  had  taken  the  defend- 
ant's hay  and  carried  it  to  his  house  and  there  intermixed  it 
with  his  own  hay,  the  defendant  could  not  take  back  his  hay, 
but  would  be  put  to  his  action  against  the  plaintiff  for  taking 
his  hay.  If  there  be  any  douR  of  the  doctrine  laid  down  in 
this  case,  it  does  not  affect  the  present  case.  The  doctrine  laid 
down  in  the  former  cases  is  fully  supported  by  the  Tear  Books, 
5  Hen.  7,  16 ;  and  I  am  not  aware  of  any  modem  decision  or 
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aatJiority  in  which  this  old  doctrine  of  tlie  Elnglidt  lav  hn 
been  controverted. 

The  case  of  BuneU  v.  Richards,  1  Fairfield,  429,  cited  by  the 
plaintiff's  counsel,  was  decided  on  t^e  ground  that  the  boilding 
in  oontroTCrsy  was  personel  property,  and  had  sever  become 
a  part  of  the  freehold.  In  the  present  case  it  cannot  be  qaee- 
tioned  that  the  newly  erected  dweUing-honse  was  a  part  of  the 
freehold,  and  was  the  property  of  Davei^wrt  The  materials 
naed  in  its  construction  ceased  to  be  personal  property,  and  the 
owner's  property  in  them  iroM  OiTeeted  as  effeetoally  as  thongh 
they  bad  been  destroyed.  It  is  dear,  therefore,  that  the  plain- 
tiff could  not  maintain  an  action  even  against  Davenport  for  the 
conversion  of  the  new  house.  And  it  is  equally  clear  &at  he 
cannot  maintain  the  present  action  for  the  conversion  of  the 
materials  taken  from  the  old  house.  The  taking  down  that 
house  and  using  the  materials  in  the  constraction  of  the  new 
building  was  the  tortious  act  of  Davei^wrt,  for  which  he  al<Hic 
is  responsible. 

PliAINTIFF   NON-SUIT. 


Standing  Forest  Trees  are  a  Part  of  the  Realty,  Etc.* 

COCKBILL  V.  DOWNEY. 

4  Ean.  437.    1868. 

BAn^T,  J.  This  was  an  action  for  tre^ass,  commenced  be- 
fore Alonzo  Cottrell,  J.  P.,  by  plaintiff  in  error,  against  de- 
fendant in  error,  to  recover  the  value  of  three  loads  of  wood, 
hauled  from  the  land  of  the  plaintiff  in  error,  by  the  defendant 
in  error,  claiming  triple  damages  under  the  provisions  of  ch. 
208  of  the  Comp.  L.  Tlie  action  was  commenced  on  the  28th 
day  of  December,  1866,  and,  after  severaj  continuances,  was 
tried  by  a  jury,  who  found  a  verdict  for  the  plaintiff.  The 
defendant  appealed,  and  the  cause  was  again  tried  at  the  April 
term  oi  the  District  Court  of  Marshall  County,  1867,  and  judg- 
ment rendered  for  the  defendant 

The  plaintiff  in  error,  who  was  also  the  plaintiff  below,  now 

•See  Sec.  ICIO  et  seq.,  ToL  IQ,  C!rcIop«dlB  of  taw. 
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brings  the  case  to  this  Court  to  procure  a  reversal  of  the  last- 
meotioned  judgment. 

It  appears  from  Uie  bill  of  ezeeptioiis  that  the  defendant, 
Downey,  and  one  Abraham  Gosauck,  were  the  former  owners 
of  the  laud  on  which  the  alleged  trespaaa  was  committed,  and 
that  QoHsuck  and  wife  oonveyed  all  their  interest  in  the  land  to 
Caloni  Walworth,  by  deed  dated  February  10,  1865,  and  that 
subsequently,  on  the  2SrUi  of  Augnst,  1865,  defendant,  Downey, 
conveyed  all  his  interest  in  said  land  to  "Walworth,  without  any 
reservation  whatever,  and  that  said  Walworth  conveyed  the 
land  io  plaintiff  by  deed  of  warranty,  wittiont  reservation. 

On  the  trial,  the  defendant  filed  no  answer  to  plaintiff's  peti- 
tion on  appeal,  but  offered  himself  as  a  witness  to  prove,  with 
others,  that  there  was  a  parol  reservation  of  the  dead  and  down 
timber  in  the  deed  from  Downey  to  Walworth,  and  also  in  the 
deed  from  Walworth  to  plaintiff,  CockriU.  Objection  was  made 
to  this  evidence,  but  the  objection  was  overruled  by  the  Court, 
and  the  evidence  admitted.  We  think  the  Court  erred  in  ad- 
mitting the  evidence.  The  policy  of  our  laws,  as  evinced  by 
the  whrfe  tenor  of  legislation  as  to  registration  of  deeds  and 
the  like,  is  to  make  titles  to  real  estate  depend  upon  the  writ- 
ten deeds  of  the  parties,  leaving  t^e  smallest  possible  margin 
for  parol  contracts,  understandings,  and  reservations. 

A  deed  of  land  must  be,  we  think,  deemed  to  involve  aU  tim- 
ber standing  or  growing  on  it,  unless  specially  excepted.  As 
to  trees  sttmding  and  grovAng  in  the  soU,  we  apprehend  that 
no  question  would  be  made;  but  a  tree  may  be  standing  and  not 
growing,  or  growing  in  a  horizontal  position,  not  standing. 

Must  the  law  apply  a  different  rule  in  each  easel  Suppose 
the  case  of  trees  prostrated  by  a  tornado,  but  with  roots  still 
adhering  to  the  soil ;  shall  tiiey  pass  by  the  deed,  or  be  reserved 
by  paroM  Obviously,  such  trees  must  be  considered  as  part 
of  the  realty,  and  we  think  that  there  can  be  no  safer  general 
role  than  that  founded  on  the  old  maxim,  "Cujus  est  solum 
ejus  est  usque  ad  caelum,"  which  m^,  perhaps,  be  liberally 
translated :  The  owner  of  the  soil  owns  from  the  centre  of  the 
earth  np  to  the  sky."  Various  qualifications  and  limitations 
have  been  established  as  to  fixtures,  emblements,  and  the  like; 
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bat  we  find  no  jadicial  warrant  or  authority  for  the  dauna  &f 
the  defendant  in  this  case. 

The  judgment  must  be  reveraed,  and  the  case  remanded  for 
a  new  trial 


BRACKETT  v.  GODDAED. 
54  Me.  309.    1866. 

AiVLxnos,  C.  J.  This  is  an  action  brought  to  recover  the 
price  of  certain  logs  s<dd  by  the  defendant  to  the  plaintiff. 
The  claim  is  based  upon  an  alleged  failore  of  the  defendant's 
title. 

The  defendant,  while  owning  a  lot  of  land  in  Hermon,  cut 
down  a  quantity  of  hemlock  trees  thereon.  After  peeling  the 
bark  therefrom  and  hauling  it  off  the  land,  he  conv^ed  the 
lot  to  one  Works,  by  deed  of  warranty,  without  any  reserva* 
tion  whatever.  At  the  date  of  this  deed,  the  hemlock  trees  in 
controversy  were  lying  on  the  lot  where  they  had  be^i  cut, 
with  the  tops  remaining  thereon. 

The  defendant,  after  his  deed  of  the  land  to  Works,  conveyed 
the  hemlocks  cut  by  hifp  to  the  plaintiff.  Works,  the  grantee 
of  the  defendant,  claimed  tiie  same  by  virtue  of  his  deed.  The 
question  presented  is  whether  the  title  to  the  logs  is  in  the 
plaintiff  or  in  Works. 

Manure  made  upon  a  farm  is  personal  property,  and  may 
ie  seized  and  sold  on  execution:  Staples  v.  Emery,  7  QreevX. 
301.  So,  wheat  or  com  growing  is  a  chattel,  and  may  he  sold 
on  execution:  Wkippls  v.  Tool,  2  Johns.  419.  Yet  it  is  held 
that  growing  crops  and  manure,  l^ng  upon  the  land,  pass  to 
the  vendee  of  the  land,  if  not  excepted  in  the  deed:  3  Kent, 
346,  or  by  statute,  as  in  this  State,  by  R.  8.,  c.  81,  §  6,  clause  6. 
Fencing  materials  on  a  farm,  which  have  been  used  as  a  part 
of  the  fences,  but  are  temporarily  detached,  without  any  intent 
of  diverting  them  from  their  use,  as  such,  are  a  part  of  the 
freehold,  and  pass  by  a  conveyance  of  the  farm  to  a  purchaser: 
Ooodrich  V.  Jones,  2  BUI,  142.  Hop  poles,  used  necessarily  in 
cultivating  hops,  which  were  taken  down  for  the  purpose  of 
gathering  the  crop,  and  pHed  in  the  yard,  with  the  intention 
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of  being  replaced  in  the  season  of  hop  raising,  are  part  of  the 
real  estate:  Bishop  v.  Bishop,  1  fehan,  123. 

Timber  trees,  if  blown  down,  or  severed  by  a  stranger,  pass 
by  a  deed  of  the  land.  "We  think  that  it  cannot  admit  of  a 
doubt,"  remarks  Richardson,  C.  J.,  in  Kittridge  v.  Wood,  3 
N.  H.  503,  "that  trees  felled  and  left  upon  the  land,  fruit  upon 
trees,  or  fallen  and  left  under  trees  where  it  grew,  and  stones 
lying  upon  the  earth,  go  with  the  land,  if  there  be  no  reserva- 
tion." The  hemlock  trees  were  lying  upon  the  ground.  The 
tops  and  branches  were  remaining  upon  them.  They  were  not 
excepted  from  the  defendant's  deed,  and,  being  in  an  unmanu- 
factured state,  they  most,  from  analogy  tO  the  instances  already 
cited,  pass  with  the  land.  Such,  too,  is  the  statute  of  1867,  e. 
88,  defining  the  ownership  of  down  timber.  It  would  have 
been  otherwise  had  they  been  cut  into  logs  or  hewed  into  tim- 
ber :    Cook  v.  "Whitney,  16  Hlmois,  481. 

The  defendant,  at  the  plaintiff's  request,  traveled  from  an- 
other State,  as  a  witness,  to  testify  for  him  in  his  suit  against 
Works.  He  claims  to  have  his  fees  allowed  in  setoff  in  this 
suit.  His  account  in  set-off  was  ref^ilarly  filed.  He  is  en- 
titled to  compensation  therefor,  which,  as  claimed,  will  be  travel 
from  his  then  place  of  residence,  and  attendance,  in  accordance 
with  the  fees  established  by  statute. 

Off-set  allowed.— Defendant  nEFAm/Fso,  to  be  heard  in  dam- 
ages. 


'Bvle  When  Tree  Extends  Over  Property  Ltm." 

GRIFFIN  V.  BIXBY. 

i3  N.  S.  454.    1841. 

Pakkkb,  C.  J.  If  the  committee  had  not  run  out  and  marked 
a  line  when  they  set  off  the  dower  of  Mr&  Nahor  the  coarse 
mentioned  in  the  return  must  have  determined  the  boondary 
between  the  parties;  and  parol  evidence  conld  not  have  been 
admitted  to  show  that  there  was  previously  a  marked  line 
there,  varying  from  the  courae,  and  that  the  eommittee  intended 

*See  Sec.  1S12,  Vol.  10,  Crcloi>edU  of  Law. 
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to  adopt  that  line:  Allen  v.  Kii^bnry,  16  Pick.  B.  235.  Bat 
in  this  case  the  committee  marked  a  line,  and  in  this  respect  the 
present  case  differs  from  that  just  cited,  where  the  numnmenta 
were  not  erected  at  the  time  the  dower  was  set  off,  but  at  some 
antecedent  period,  and  for  some  purpose  not  known  or  explained. 

As  the  monuments  in  this  case  were  marked  at  the  time  hy 
the  committee,  and  intended  to  demgnate  the  land  set  off,  we 
are  of  opinion  that  this  constitated  an  actual  location,  and  that 
they  must  control  the  course  mentioned  in  the  return:  Brown 
T.  Gay,  8  Greenl.  R.  126;  Ripley  r.  Berry,  5  QreenL  24;  Es- 
mond T.  Tarbox,  7  GreenL  B.  61 ;  Thomas  t.  Patten,  13  Afoine 
B.  329 ;  Presoott  t.  Hawkins,  ante,  20,  26 ;  and  see  1  U.  S.  Dig. 
474.  The  evidence  offered  tends  to  show  that  the  parties  un- 
derstood that  the  line  was  marked  and  established  by  monu- 
ments, and  acted  with  reference  to  that  fact,  which  strengthens 
the  case,  and  shows  the  propriety  of  the  rule:  Jackson  v,  Og- 
den,  7  Johns.  B.  241 ;  Clark  v.  Munyan,  22  Pick.  B.  410. 

As  to  the  second  question,  in  Waterman  t.  Soper,  1  Ld. 
Baym.  737,  cited  for  tiie  defendants,  Holt,  C.  J.,  ruled  liiat  if 
A  plants  a  tree  on  the  extrrane  limits  of  his  land,  and  the 
tree  growing  extend  its  roots  into  the  land  of  B,  next  adjoining, 
A  and  B  are  tenants  in  common  of  this  tree,  and  that  where 
there  are  tenants  in  common  of  a  tree,  and  one  cuts  the  whole, 
though  the  other  cannot  have  an  action  for  the  tree,  yet  he 
may  have  an  action  for  the  special  damage  by  this  cutting. 
What  action  he  shall  have  is  not  stated,  nor  is  it  quite  clear 
that  such  an  ownership  can  be  established,  if  the  root  merely 
extend  into  the  other's  land. 

But  in  Co.  Litt.  200,  b.,  it  is  said,  "If  two  tenants  in  common 
be  of  land,  and  of  mete  stones,  pro  metis  et  bundia,  and  the  one 
take  them  up  and  carry  them  away,  the  other  shall  have  an 
action  of  trespass  quare  vi  et  armis  against  him,  in  like  manner 
as  he  shall  have  for  the  destruction  of  doves." 

And  in  Cnbitt  v.  Porter,  8  B.  &  C.  257,  it  wm  held  that  "the 
common  user  of  a  wall  separating  adjoining  lands,  belonging 
to  different  owners,  is  prima  facie  evidence  that  the  wall  and 
the  land  on  which  it  stands  belong  to  the  owners  of  those  adjoin- 
ing  lands  in  equal  moieties,  as  tenants  in  common ;"  and  "where 
sacb  an  ancient  wall  was  pulled  down  by  one  of  the  two  ten- 
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ants  in  common,  with  the  intention  of  rebuilding  the  same,  and  a 
new  wall  was  built,  of  a  greater  height  than  the  old  one,  it  was 
held  that  this  was  not  snch  a  totLl  destruction  of  the  wall  as  to 
entitle  one  of  the  two  tenants  in  eommcoi  to  maintain  trespasB 
against  the  other." 

It  seems  to  have  been  admitted  that  for  an  entire  destmc- 
tioD  of  the  wall  by  one  trespass  might  have  been  sustained. 

WithoQt  going  to  the  extent  of  the  rnling  in  Lord  Raymond, 
we  are  of  opinion  that  a  tree  standing  directly  upon  the  line 
between  adjoining  owiiers,  so  that  the  line  passes  throngh  it, 
is  the  common  property  of  both  parties,  whether  marked  or 
cot,  and  that  trespass  will  lie  if  one  cuts  and  destroys  it  with- 
out the  consent  of  the  o^er.  See  cases  cited  in  Odiome  v.  hy- 
ford,  9  N.  H.  Bep.  511. 


LYMAN  V.  HALE. 
11  Conn.  177.    1S36. 

BisSELL,  J.  This  writ  of  error  is  reserved  for  our  advice; 
and  the  principal  questitm  raised  and  discasaed  is  whether, 
npon  the  facts  disclosed  on  the  record,  the  plaintiff  and  de- 
fendant are  joint  owners,  or  tenants  in  common,  of  the  tree  in 
controversy. 

It  is  admitted  that  the  tree  stands  upon  the  plaintiff's  land, 
and  about  four  feet  from  the  line  dividing  his  land  from  that 
of  the  defendant.  It  is  further  admitted,  that  a  part  of  the 
branches  overhang,  and  that  a  portion  of  the  roots  extend  into 
the  defendant's  land.  If,  t^en,  he  be  a  joint  owner  of  the  tree 
with  the  plaintiff,  he  is  so  in  consequence  of  one  or  the  other 
of  these  facts,  or  of  both  of  them  united.  It  has  not  been  in- 
sisted on  in  the  argument  that  the  mere  fact  that  some  of  the 
branches  overhang  the  defendant's  land  creates  such  a  joint 
ownership.  Indeed,  such  a  claim  could  not  have  been  made 
with  any  well'^rounded  hope  of  success.  It  is  opposed  to  all 
the  authorities,  and  especially  to  that  on  which  the  defendant 
chiefly  relies.  "Thus"  (it  is  said)  "if  a  house  overhang  the 
land  of  a  man,  he  may  enter  and  throw  down  the  part  hanging 
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over,  bat  no  more ;  for  be  can  abate  only  that  part  which  con- 
etitntes  the  nuisance:  2  Boll.  144,  1.  30 ^  Bex.  v.  Pappineao, 
2  Stra.  688 ;  Cooper  v.  Marahall,  1  Burr.  267 ;  Welsh  v.  Nash, 
8  East.  394;  Dyson  T.  CoUich,  5  Bam  &  Aid.  600;  7  Serg.  & 
Lowd.  205;  Cool  Dig.  tit.,  action  on  the  case  for  a  nuisance: 
D.  4.  And  in  Waterman  v.  Soper,  1  Ld.  Baym.  737,  the  case 
principally  relied  on  by  the  defendant's  counsel,  it  is  laid  down : 
"That  if  A  planta  a  tree  upon  the  eztremest  limits  of  his  land, 
and  the  tree,  growing,  extend  its  root  into  the  land  of  B,  next 
adjoining,  A  and  B  are  tenants  in  common  of  the  tree.  Bat, 
if  all  the  roots  grow  in  t^  land  of  A,  thou^  the  boughs  over- 
shadow the  land  of  B,  yet  the  branches  follow  the  root,  and  the 
property  of  the  whole  is  in  A." 

The  claim  of  joint  ownership,  th^i  rests  on  the  fact  t^t  the 
tree  extends  its  roots  into  the  defendant's  land,  and  derives  a 
part  of  its  nourishment  from  his  soil.  On  this  ground  the 
ehai^e  proceeded  in  the  C!oart  below ;  and  on  this  the  ease  has 
been  argned  in  this  Court.  We  are  to  inquire,  then,  whether 
this  ground  be  tenable.  The  only  cases  relied  uimn  in  support 
of  the  principle  are  the  case  already  cited  from  Ld.  Baym<»id, 
and  an  anonymous  case  from  BoUe's  Reports,  2  Roll.  255.  The 
principle  is,  indeed,  laid  down  in  several  of  our  elementary 
treatises:  1  Sw.  Dig.  104;  3  Stark.  Ev.  1457,  n.  Bui.  N.  P.  84. 
But  the  only  authority  cited  la  the  ease  from  Ld.  Raymond. 
And  it  may  well  deserve  consideration,  whether  that  case  is 
strictly  applicable  to  the  case  at  bar;  and  whether  it  carries 
the  principle  so  far  as  is  necessary  to  sustain  the  present  de- 
fense. That  case  supposes  the  tree  to  be  planted  on  the  "ex- 
tremest  limit"— that  is,  on  the  utmost  point  or  verge  of  A's 
land.  Is  it  not,  then,  fairiy  inferable,  from  the  statement  of  the 
case,  that  the  tree,  when  grown,  stood  in  the  dividing  lineT 
And  in  the  case  cited  from  Bolle,  the  tree  stood  in  the  hedge 
dividing  the  land  of  the  plaintifF  from  that  of  the  defendant 
Is  it  the  doctrine  of  these  cases,  that  whenever  a  tree,  growing 
upon  the  land  of  one  man,  whatever  may  be  its  distance  from 
the  line,  extends  any  portion  of  its  roots  into  the  lands  of  an- 
other, they  therefore  become  tenants  in  common  of  the  tree? 
We  think  not;  and,  if  it  were,  we  cannot  assent  to  it;  because, 
in  the  first  place,  there  would  be  imnumountable  diiBcultiee  in 
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redneing  tte  principle*  to  practice;  and,  in  the  next  place,  we 
think  the  weight  of  authorities  is  clearly'  the  o\b.er  way. 

How,  it  may  be  asked,  is  the  principle  to  be  reduced  to  prac- 
tice! And  here  it  nhonld  be  remembered  tiiat  nothing  depends 
on  the  question  whether  the  branches  do  or  do  not  overhaog 
the  lands  of  the  adjoining  proprietor.  All  is  made  to  depend 
solely  on  the  inquiry,  whether  any  portion  at  the  roots  extend 
into  his  land.  It  is  this  fact  alone  which  creates  the  tenancy 
in  common.     And  how  is  the  fact  to  be  ascertained  t 

Again :  if  such  tenancy  in  common  exist,  it  is  diffused  over 
the  whole  tree.  Each  owns  a  certain  proportion  of  the  whole. 
In  what  proportions"  do  the  respective  parties  hold  t  And  how 
are  these  proportions  to  be  determined  f  How  is  it  to  be  ascer- 
tained  what  part  of  its  nourishment  the  tree  derives  from  the 
soil  of  the  adjoining  proprietor!  If  one  joint  owner  appropri- 
ates all  the  products,  on  what  principle  is  the  account  to  be 
settled  between  the  parties! 

Again:  suppose  the  line  between  adjoining  proprietors  to 
run  throngh  a  forest,  or  grove.  Is  a  new  mle  of  property  to 
be  introduced  in  regard  to  those  trees  growing  ao  near  the  line 
as  to  extend  some  portions  of  their  roots  across  it!  How  is  a 
man  to  know  whether  he  is  the  exclusive  owner  of  trees,  grow- 
ing, indeed,  on  his  own  land,  but  near  the  line;  and  whether 
he  can  safely  cut  them,  without  subjecting  himself  to  an  action! 

And  again :  on  the  principle  claimed,  a  man  may  be  the  ex- 
clusive owner  of  a  tree  one  year,  and  the  next  a  tenant  in 
common  with  another;  and  the  proportion  in  which  he  owns 
may  be  varying  from  year  to  year,  as  the  tree  progresses  in  its 
growth. 

It  is  not  seen  how  these  consequdces  are  to  be  obviated,  if 
the  principle  contended  for  be  once  admitted.  We  think  they 
are  such  as  to  furnish  the  most  conclusive  objections  against 
the  adoption  of  the  principle.  We  are  not  prepared  to  adopt 
it,  unless  compelled  to  do  so  by  the  controlling  force  of  author- 
ity. The  cases  relied  upon  tor  its  support  have  been  examined. 
We  do  not  think  them  decisive.  We  will  very  briefly  review 
those  which,  in  our  opinion,  establish  a  contrary  doctrine. 

In  the  case  of  Ik^sters  v.  Pollie,  2  Boll.  Rep.  141,  it  waa 
adjudged  that,  where  a  tree  grows  in  A's  close,  though  the  roots 
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grow  in  B'«,  yet,  the  body  of  the  tree  being  in  A*b  aoil,  the  tree 
belongs  to  him.  The  authority  of  this  ease  is  recognized  and 
approved  by  Littledale,  J.,  in  the  case  of  Holder  v.  Coates^  1 
Moo.  &  Malt  112;  22  Serg.  A  Lowb.  264.  He  says:  "I  re- 
member when  1  read  those  cases,  I  was  of  opinion  that  the  doc- 
trine in  the  ease  of  Masters  t.  PoUie  was  preferable  to  that  in 
Waterman  t.  Soper;  and  1  still  think  so." 

The  same  doctrine  is  also  laid  down  in  Millen  t.  Fandrye, 
Pop.  Rep.  161,  163;  Norris  v.  Baker,  3  Bnlstr.  178.  See,  also, 
20  Vin.  Abr.  417;  1  Chitt.  Gen.  Pr.  652.  "We  ftink,  therefore, 
both  on  the  ground  of  principle  and  authority,  that  the  plain- 
tiff and  defendant  are  not  joint  owners  of  the  tree;  and  that 
the  chai^  to  the  jory  in  tiie  Court  below  was  on  this  point 
erroneous. 

It  is,  however,  contended  that  although  the  charge  on  this 
point  was  wrong,  there  ought  not  to  be  a  reversal,  as  upon 
another  ground  the  defendant  was  clearly  entitled  to  jndgment 
in  his  favor. 

It  is  urged  that  land  comprehends  everything  in  a  direct 
line  above  it;  and,  therefore,  where  a  tree  is  planted  so  near 
the  line  of  another's  close  that  the  branches  overhang  the  land, 
the  adjoining  proprietor  may  remove  them.  And,  in  support 
of  Uiis  position,  a  number  of  anthorities  are  cited.  The  general 
doctrine  is  readily  admitted;  but  it  has  no  applicability  to  the 
case  under  consideration.  The  bill  of  exceptions  finds  that 
the  defendant  gathered  the  pears  growing  on  the  branches  which 
overhung  his  land,  and  converted  them  to  his  own  use,  daim* 
ing  a  title  thereto.  And  the  charge  to  the  jury  proceeds  on 
the  ground  that  he  has  a  right  so  to  do.  Now,  if  these  branches 
were  a  nuisance  to  the  defendant's  land,  he  had  clearly  a  right 
to  treat  thran  as  such,  and  as  such  to  remove  them.  But  he  as 
clearly  had  no  right  to  convert  either  the  branches  or  the  fruit 
to  his  own  use:  Beardslee  v.  French,  7  Conn.  Rep.  125;  Welsh 
V.  Nash,  8  East.  394;  Dyson  v.  Collick,  5  Bam.  &  Aid.  600;  7 
Serg.  &  Lowb.  205;  2  PhiU.  Ev.  138. 

On  the  whole,  we  are  of  opinion  that  there  is  msnifest  error 
in  the  judgmmt  of  the  Court  below,  and  t^t  it  be  reversed. 

The  other  Judges  ultimately  concurred  in  this  opinion ;  Wil- 
liams^ C.  J.,  having  at  first  dissented,  on  the  gronnd  of  a  de- 


DigizedbyGoOglC 


DANIBLB  T.  POND.  W. 

eision  of  the  Superior  Court  in  Hartford  Coimty  (Fortune  v. 
Newson) ,  and  the  general  nndergtanding,  and  practice  in  Con- 
uectient  among  adjoining  proprietors. 

JUDGMSNT  WCTOBBSD. 


MoMure  ia  Etild  to  bo  Real  Property  at  Common  Law* 

DANIELS  V.  POND. 

»t  Pick.  367.    1838. 

Shaw,  C.  J.,  drew  np  the  opini<Ki  of  the  Conrt.  Two  ques- 
tions arise  in  tiie  present  case,  the  first,  as  to  the  form,  the 
second,  as  to  the  plaintiff's  right  of  action. 

1.  The  tenant  in  this  case  was  tenant  at  will ;  and  it  seema 
a  well-settled  rule  that  if  a  tenant  at  will  commits  waste  it  is 
a  determination  of  the  will  and  an  act  of  trespass,  and  that 
9«fflre  claiuum  fregit  will  lie  by  the  reversioner:  Phillips  \. 
Covert,  7  Johns.  R.  1;  Saffem  t.  Townsend,  9  Johns.  B.  35. 

It  was  further  contended  that  the  plaintiff  had  not  such  a 
possession  of  the  manore  as  would  enable  him  to  maintain  tretk 
pass  de  bonis  asportatis. 

The  plaintiff,  by  the  purchase,  had  beeome  owner  of  the 
farm  with  all  its  incidents,  subject  only  to  the  tenancy  at  will 
of  Nason.  If  the  manure  became  the  plaintiff's  at  all  it  was 
as  part  of  and  incident  to  the  realty.  Nason  had  a  qualified 
possession  of  it  for  a  special  purpose  only,  that  is,  to  be  used 
upon  the  fann.  The  moment  he  sold  it  the  act  was  an  aban- 
donment of  that  special  purpose,  he  parted  with  his  only  right 
to  the  possesion  or  custody  of  it,  it  vested  in  the  plaintiff  as 
owner  of  the  freehold,  and  the  right  of  possession  followed 
the  right  of  property:  Farrant  t.  Thompson,  5  Bam.  &  Aid. 
826;  WoUott  ▼.  Pomeroy,  2  Pick.  121;  Ayer  t.  Bartlett,  9  Pick. 
156.  As  the  tenant's  sale  conveyed  no  title  to  the  defendant, 
the  action  of  trespass  well  lies  against  him  if  the  property  was 
the  plaintiff's. 

2.  The  Conrt  are  of  opinion  that  manore  made  on  a  form 

•gee  Bee.  1613,  Vol.  10.  Cyclopedia  of  Uw. 
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occQpied  by  ft  tenant  at  will  or  for  years  in  th«  ordinary  eoorse 
of  htubandry,  ooDsisting  of  the  collections  from  the  stable  and 
barn-yard,  or  of  composts  formed  by  an  admixture  of  these 
vith  soil  or  other  snbstances,  is  l^  naage,  practice,  and  the 
general  understanding  eo  attached  to  and  connected  with  the 
realty  that,  in  the  absence  of  any  express  stipulation  on  the 
mbject,  an  ont^ing  tenant  has  no  right  to  remove  the  manure 
thus  collected,  or  sell  it  to  be  removed,  and  thst  such  removal 
is  a  tort,  for  which  the  landlord  may  have  redress;  and  such 
sale  will  vest  no  property  in  the  vendee:  Lssel  v.  Reed,  6 
Greenl.  222;  Kittridge  v.  Woods,  3  N.  H.  503.  The  authority 
of  the  first  of  these  cases  is  supposed  to  be  impaired  t^  a  sub- 
sequent one  decided  by  the  same  Court:  Staples  v.  Emery,  7 
QreenL  201.  But  the  Court  do  not  profess  to  call  in  question 
the  correctness  of  their  former  decision,  but,  on  the  contrary, 
afOrm  it  and  distinguish  the  latter  case  from  it. 

The  rule  here  adc^ted  will  not  be  considered  as  applying  to 
manure  made  in  a  livery  stable,  or  in  any  manner  not  con- 
neeted  with  agriculture  or  in  a  course  of  husbandry. 

la  the  present  case  the  defendant  had  notice,  both  from 
Blf^e  and  from  the  plaintiff,  of  the  claim  and  title  of  the 
plaintifiF  to  the  manure  before  the  sale;  he  therefore  stands  in 
the  same  situation  with  Nason,  neither  better  nor  worse. 

JUDOHBNT  FOB  THS  PLAINTDV. 


AUuvion  Deposits  Belong  to  the  Owner  of  the  Land  Adjoining* 

INGRAHAM  v.  WILKINSON. 

4  Pick.  268.    1826. 

Pabkbb,  C.  J.  The  material  facts  upon  which  we  are  to  de- 
cide this  case  are  that  the  island  in  dispute  between  the  par- 
ties is  situated  in  Pawtucket  Biver,  vrhere  it  is  not  navigable 
for  ships  or  boats,  and  where  the  tide  does  not  ebb  and  Sow ; 
that  the  pl&intifEB  are  ownera  of  a  tract  of  land  on  the  east 
side  of  the  river,  extending  up  and  down  the  river  beyond  the 

•See  Bee.  1614,  Vol.  10,  Grclapedla  of  Law. 
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idand,  and  tliftt  the  defendants  are  owners  of  a  aimilar  tract 
OB  the  west  Bide  of'the  river;  that  the  island  iB  not  held  by  any 
separate  grant  hy  either,  nor  does  any  other  person  claim  it  by 
virtue  of  any  grant  or  by  possession ;  and  that  both  the  plaint- 
iffs and  the  defendants,  and  those  mider  whom  they  severally 
claim  and  hold  their  farms  on  the  main  land,  have  occasionally 
cut  trees  on  the  island,  but  that  no  agricultural  improvement 
has  been  made  thereon.  In  a  partiticm  of  the  estate  among  the 
heirs  of  Ebenezer  Baoklin,  father  of  the  grantor  of  the  plaint- 
iffs,  this  island  was  set  off  to  those  heirs  in  1766,  but  it  does  not 
appear  that  any  pomession  was  taken  or  holden  under  the  pai> 
tition,  except  the  occasional  cuttii^  of  wood  for  forty  or  fifty 
years  past.  It  appeared,  also,  that  the  defendants,  or  those 
onder  whom  they  claimed,  had  cut  wood  on  the  island  for 
thirty  years  past  at  pleasure,  without  any  objection  having 
been  made  by  those  who  held  under  Bucklin. 

It  is  obvious  from  thia  statement  that  neither  the  plaintifih 
nor  the  defendants  had  obtained  such  ezclusive  possession  df  the 
island,  or  any  part  of  it  as  would  enable  either  to  maintain 
trespass  against  the  other,  without  referring'  their  possession 
to  some  title;  and  it  is  equally  obvious  that  no  title  appears  in 
either,  except  what  may  be  derived  from  their  property  in  the 
land  on  either  side  of  the  stream  or  river  opposite  to  the  is- 
land. And  thus  we  are  obliged  to  consider  the  rights  of  those 
who  own  the  land  on  the  banks  of  streams  or  rivers  not  navi- 
gable. And  this  depends  altogether,  we  think,  npon  the  prin- 
ciples of  the  common  law,  there  beii^  no  statute  of  this  Com- 
monwealth, or  of  the  province,  nor  ordinance  of  the  colony, 
which  alters  the  common  law  in  this  respect,  except  in  relation 
to  the  fisheries,  which  having  from  the  beginning  been  made  the 
subjects  of  le^ative  care,  must  be  governed  by  such  rules  and 
regulations  as  the  several  Legislatures  have  established. 

The  common  law  recognizes  an  important  distinction,  as  to 
the  use  of  waters  and  the  property  of  the  soil,  between  rivers 
or  waters  navigable  and  those  which  are  not  navigable.  The 
former  invariably  and  exclusively  bdong  to  the  public,  unless 
acquired  from  it  hy  individuals  under  grant  or  prescription. 
The  latter  are  held  to  belong  to  those  whose  land  borders  on 
flie  waters;  so  that  they  have  the  exduaive  right  of  fishing  in 


DigizedbyGoOglC 


184  LAMDORAMTB. 

front  of  their  osm  lutd,  ind  liave  a  property  in  tiie  bed  or  soil 
of  the  river  under  the  water,  mbjeet,  however,  to  an  easement 
or  right  of  paasage  ap  and  down  the  stream  in  boats  or  otho- 
craft  for  porposes  of  bosneis,  eonvenieDce,  or  pleasure.  This  is 
called,  in  the  civil  law,  a  aervitode,  which  is  qmte  conaistent  with 
the  rif^t  of  property.  The  text-book  from  which  this  oommcHi' 
law  principle  is  most  geoerally  dedooad  is  Sir  Matthew  Hale^ 
celebrated  treatise,  De  Jure  Marit,  published  in  Hargrave'a 
Law  Tracts,  p.  37,  on  reourreiKM  to  which  it  will  appear  that 
Hale  referred  to  the  aneioit  British  writw,  Bractcm,  for  the 
foundation  of  his  doctrine,  and  that  be  also  relied  upaa  the 
Romas  eivil  law,  as  compiled  in  the  Digart  in  the  reign  of 
Justinian.  See  Dig.  lib.  41,  tit.  1,  De  aeqirirendo  Berum  Dom- 
ino,  leg.  7, 12,  29,  30,  36,  56,  65,  and  perhaps  many  others. 

"Phis  public  right  in  navigable  waters  and  the  soil  or  flati 
under  them  is  chajtged  by  the  colonic  ordinance  of  1641,  which 
gives  to  the  proprietors  of  upland  btn^lering  on  such  places  the 
property  of  the  soil  down  to  the  channel,  unless  it  exceed  the 
distance  of  one  hundred  rods,  reserving  stiU,  however,  to  the 
public  the  right  of  passage  over  the  water.  But,  according  to 
judicial  congtructiona  of  this  ordinance,  these  flats  may  be  oc- 
cupied by  wharves  or  other  erections,  provided  the  passage  to 
lands  above  is  not  thereby  too  much  straitened  or  obstmcted : 
Anc.  Chartere,  etc.,  148. 

There  appears,  however,  to  be  an  important  difference  be- 
tween the  ooDunott  and  the  civil  law,  in  regard  to  the  ri^ts  of 
the  public  and  individuals,  on  this  subject  By  the  former  it 
would  seem  that  the  right  of  the  hiog  or  the  public  is  limited 
to  those  places,  whether  baye,  coves,  islets,  arms  of  the  sea,  or 
rivers,  in  which  the  tide  ebbs  and  flows,  this  being  the  definition 
of  navigable  waters;  whereas  by  the  civil  law  all  rivers  prop- 
erly 80  called,  even  above  tide-waters,  provided  they  are  navi- 
gable by  ships  or  boats,  or  perhaps  any  other  floating  vehicle, 
are  considered  as  public  property;  and  so  is  the  French  law,  as 
will  appear  by  the  Code  Napoleon,  liv.  2,  tit.  1,  c  3,  art,  538, 
in  which  are  enumerated,  among  other  sabjecti  of  public  do- 
main, let  fleuves  et  rivi^ea  navigablea  ow  flottablea,  which  last 
word  seems  to  have  been  coined  to  comprriiend  all  streams  on 
l^ob  boats,  rafts,  lumber,  or  any  other  ipeoies  of  proper^  may 
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be  transported.  It  is  probable  that  this  distinction  arose  from 
the  diff««iice  in  magnitnde  between  l^e  riveiB  on  the  continent 
and  tiiose  on  the  island,  many  of  the  former  being  navigable 
mach  beyond  the  ebbing  and  flowing  of  the  sea,  and  few,  if 
any,  of  the  latter  being  of  consequence  for  passage  or  transpor- 
tation above  the  tide. 

The  eammon-law  ri^t  of  poblic  property,  restricted  as  it 
seems  to  be,  except  for  easemoit  or  ri^t  of  way,  may  be  found 
very  inoonTenieut  in  its  application  to  many  of  the  munificent 
fresh-water  rivers  of  the  United  States,  which  are  navigable 
for  small  vessels  and  boats  mnoh  above  the  flax  of  the  tide,  es- 
pecially t^  the  aid  of  steam  power  so  rapidly  getting  into  ose. 
And  on  this  accomit  it  has  been  decided  by  the  Supreme  Court 
of  P^uucylvania  that  the  public  right  to  the  bed  of  the  river 
Snaquehanna  is  the  same  as  it  is  to  the  ports,  harbors,  etc.,  upon 
the  sea;  so  that  the  proprietor  of  the  banfas  oonld  not  extend  his 
elaim  of  proper^  utque  ad  fihtm  medium  aqua,  aa  by  the  com- 
mon law  he  would  have  the  right ;  Carson  v.  Blazer,  2  Binn.  475. 
But  the  Supreme  Court  of  New  York  felt  themselves  boond  by 
the  conmion  law,  and  adjudicated  accordingly  in  the  cases  re- 
ported in  17  Johns.  Rep.  211,  and  20  Johns.  Sep.  90.  And  in  a 
question  relating  to  the  fishery  in  the  river  Connecticut,  one  of 
the  largest  in  the  eastern  part  of  the  United  States,  the  Supreme 
Court  of  Comwctient  adopted  the  principles  of  the  common  law 
in  regard  to  the  extent  of  liie  proper^  of  borderers  up<ai  the 
river  down  to  the  /Slum  aqua  or  middle  of  the  river :  Adams  v. 
Pease,  2  Conn.  Rep.  481.  In  this  Conunonweslth  the  question 
has  not  directly  arisen,  except  in  r^ard  to  the  fisheries,  which 
are  held  to  be  the  exdn^ve  right  of  the  owners  of  the  banks  of 
rivers,  unless  otherwise  appropriated  by  acta  of  the  Le^slatnre, 
this  rig^t  being,  according  to  our  common  law,  held  subject  to 
the  control  of  the  Legislature,  unless  by  partienlar  grant  or  pre- 
scription it  has  been  held  free  of  that  control. 

With  respect  to  the  river  now  in  question,  however,  and  the 
part  of  it  where  the  island  in  controversy  is  found,  whioh  is 
above  tide-waters,  and  which  we  have  a  right  to  presume  is  not 
navigable  even  for  boats,  we  think  it  clear  that  the  common-law 
doctrine  applies,  giving  to  the  proprietors  of  the  banks  the 
proper^  of  the  bed  of  the  river  vsque  nd  filum  medium  agwt. 
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The  qnestitm  then  arises,  to  whom  belongs  tin  island  formed 
by  a  division  of  the  waters  of  a  river,  where  but  for  the  island 
the  borderers  on  the  river  would  meet  each  other  in  the  middle 
of  the  river  t  And  tiiis  question  must  be  settled  by  analogy 
to  cases  of  a  similar  nature,  which,  though  they  may  have  arisen 
in  other  countries  under  the  jurisdietion  of  the  civil  law,  have 
nevertheless  been  adopted  l^  the  common  law  as  fairly  coming 
within  its  general  principles. 

The  doctrine  of  alluvion  and  its  consequences  seems  to  be  very 
clearly  settled.  That  which  is  formed  by  gradual  accretion  be- 
longs to  ike  ovmer  of  the  soU  to  which  it  adheres.  The  land 
which  may  be  separated  from  a  man's  farm  by  a  sudden  change 
of  the  bed  of  the  river  may  he  reclaimed  by  him  who  lost  it. 
Islands  formed  in.  the  river,  if  altogether  on  one  aide  of  the  di- 
viding line,  the  filum  aqua,  belong  to  him  who  owns  the  bank  on 
that  side;  if  formed  in  the  middle  of  the  river,  they  are  appro- 
priated to  the  owners  on  each  side,  not  in  common,  hut  in  sev- 
erally, according  to  their  original  dividing  line,  the  flum  aqua 
as  it  is  where  the  waters  begin  \o  divide.  Such  is  the  civil  law, 
and  the  justice  of  this  appropriation  cannot  be  questioned. 
"If  the  flum  aqua  divide  iteelf,  and  one  part  take  the  east  and 
the  other  the  west,  and  leave  an  island  in  the  middle  both  fUa, 
the  one  half  will  belong  to  the  one  lord,  and  the  other  to  the 
other:"  Hargr.  Law  Tr.  3—.  So  by  the  civil  law:  Dig.  lib.  41, 
tit.  1,  §  29.  "Infer  eo»  qui  secundum  unam  ripom  prcedia 
habeiU,  insula  »»  fi.umin»  nata,  non  pro  indiviso  comnMms 
fit,  sed  regionibus  qvoque  divisis;  quantum  enim  ante  cujusque 
eorum  ripam  est  [tantum],  veluti  linea  in  directum  per  insulam 
transducta,  quisgue  eorum  in  eo  kabebit  certis  region^us."  Al- 
though this  seema  applicable  to  several  owners  on  the  same  «de 
of  the  river,  yet  the  principle  most  be  the  same  when  applied  to 
the  owneiB  of  the  opposite  sides,  for  it  treats  the  river,  as  to 
the  question  of  property  in  its  bed,  in  the  same  manner  as  if  no 
island  was  there.  And  so  the  compilers  of  the  Napoleon  Code 
consider  it,  who,  without  doubt,  in  most  of  that  code,  had  ref- 
erence to  the  civil  law.  The  561st  article  of  the  Code  Napoleon, 
tit.  2,  e.  2,  is  in  these  words:  "Les  •Ues  et  attirrissevnents  qui  se 
foment  dans  les  riviires  non  navigdbles  et  non  fiotlables,  ap- 
partiennent  aus  propriStaires  riverama  da  eotS  ou  I'  He  s'  est 
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formis;  ai  V  Qen'  e$i  pas  formSt  d'  un  aeul  c$t4,  eUe  appartient 
aux  proprietairea  riverains  des  deva:  c6Us,  a  partir  de  la  Ugne 
qw'  on  suppose  trac4e  au  milieu  de  la  rivUre."  Althougli  these 
wise  proTisioDs  aeem  to  be  confined  to  the  case  of  islands  recent- 
ly formed,  the  same  reason  will  extend  them  to  the  case  of  is- 
lands the  origin  of  which  cannot  be  traced,  unless  the  property  in 
them  has  been  otherwise  appropriated  according  to  the  rales  of 
law ;  for  whether  originally  formed  by  deposits  from  the  water, 
or  by  a  sodden  division  of  the  river,  would  seem  to  be  immaterial, 
nnlefis  the  owner  of  one  side  should  be  able  to  show  that  it  was 
created  by  a  disiuption  from  his  land. 

According  to  these  principles,  therefore,  this  island  belongs  in 
severalty  to  these  borderers  on  each  nde  of  the  stream,  if  their 
lands  on  the  main  are  co-extensive  with  the  island;  if  nof,  then 
the  otoners  of  the  next  adjoining  lots  wUl  have  a  right  to  claim 
a  portion  of  the  wland  conformable  to  their  Unes.  And  this 
settles  the  present  case  in  favor  of  the  plaintiffs,  for  it  appears 
that  the  bridge  removed  extended  from  their  land  to  the  island ; 
the  removal  of  it  was  therefore  a  trespass.  But  in  regard  to  the 
trees  cot  down,  it  is  not  shown  on  which  part  of  the  island  they 
stood ;  so  that  whether  they  belonged  to  the  plaintifEs  or  to  the  de- 
fendants does  not  appear. 

The  verdict,  being  for  the  defendants,  most  be  sot  abidb,  and  a 


Aerolites  Belong  to  the  Owner  of  the  Land,* 

GOODARD  V.  WINCHELU 

53  jr.  W.  R.  11Z4.    1892. 

Gbakoeb,  J.  The  District  Conrt  fomid  the  following  facts, 
with  some  others  not  important  on  this  trial:  "That  the  plaint- 
iff, John  Goodard,  is,  and  has  been  since  abont  1S57,  the  owner  in 
fee  simple  of  the  north  half  of  section  No.  3,  in  township  No.  98, 
range  No.  26,  in  Winnebago  County,  Iowa,  and  was  such  owneF 
at  the  time  of  the  f^  of  the  meteorite  hereinafter  referred  to. 

•See  Bee  ISIB,  Vol.  10,  CydopedtB  of  Law. 
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(2)  Tliat  uid  land  waa  prtirie  land,  and  that  tiie  graaa  privilege 
for  the  7ear  1890  wu  leased  to  one  James  Elit^son.  (3)  That 
on  the  2d  da^  of  May,  1890,  an  aerolite  passed  over  noitiieni  and 
northwestern  Iowa,  and  the  aerolite,  or  fragment  of  the  same,  in 
qnestiuL  in  this  action,  weighing,  when  replevied,  and  when  pro- 
duced is  eonrt  on  the  trial  of  this  canse,  ahont  sLzfy-«ix  pounds, 
fell  <mto  plaintiff's  land,  described  above,  and  boned  itself  in  the 
ground  to  a  depth  of  three  feet,  and  became  imbedded  Hierein  at 
a  point  abont  twenty  rods  from  the  aeetion  line  on  the  north. 
(4)  That  the  day  after  the  aendite  in  question  fell  it  was  dug 
oat  of  the  ground  with  a  spade  by  one  Peter  Hba^and,  in  the 
presence  of  the  tenant,  Elickson ;  that  said  Hoagland  took  it  to 
his  house,  and  claimed  to  own  same,  for  the  reason  that  he  had 
found  same  and  dog  it  np.  (5)  That  on  May  5,  1890,  Hoa^and 
sold  the  aerolite  in  suit  to  the  defendant,  H.  V.  Windiell,  for 
9105,  and  the  same  was  at  once  taken  posacaaitm  of  by  said  de- 
fendant, and  that  the  possenion  was  held  by  him  nntil  same  was 
taken  nnder  the  writ  of  replevin  herein ;  tiiat  defendant  knew  at 
the  time  of  his  purchase  that  it  was  an  aerolite,  and  that  it  fell  on 
the  prairie  south  of  Hoagland's  land.  .  .  .  (10)  I  find  the 
value  of  said  aerolite  to  be  me  hundred  and  one  dt^lara  ($101)  as 
verbally  stipulated  in  open  court  by  the  parties  to  this  actian; 
that  the  same  weighs  about  sixty-iix  pounds,  is  of  a  black,  amoky 
color  on  the  outside,  showing  the  effects  of  heat,  and  of  a  lighter 
and  darkish  gray  color  on  the  inside ;  that  it  is  as  aerolite,  and 
fell  from  the  heavens  on  the  2d  of  May,  1890 ;  and  that  a  member 
of  Hoagland's  family  saw  the  aercdite  fall,  and  directed  him  to 
it."  As  conchisiona  of  law,  the  District  Court  found  that  tk« 
aerolite  become  a  part  of  the  xoU  on  which  it  feU;  that  the  f^ctnt- 
iff  was  the  owner  thereof;  and  that  the  act  of  Hoagland  in  re- 
moving it  was  wrongful.  It  is  insisted  by  appellant  that  the  con- 
clusions of  law  are  erroneous ;  that  the  enlif^ttesed  deuLands  of 
the  times  in  which  we  live  call  for,  if  not  a  modification,  a  liberal 
construction,  of  the  ancient  role  "that  whatever  is  aflDxed  to  tJie 
soil  belongs  to  the  soil,"  or,  the  more  modem  statement  of  the 
rule,  that  "a  permanent  annexation  to  the  soil  of  a  thing  in  itself 
personal  makes  it  a  part  of  the  realty."  In  behalf  of  appellant 
is  invoked  a  rule  alike  ancient  and  of  undoubted  merit,  "that  of 
titLe  by  occupancy;"  and  we  are  cited  to  the  language  of  Black- 
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Stone,  as  foIlovB:  "  OooopancT'  »  the  taking  posBeBsion  ol  those 
things  which  before  belonged  to  nobody;"  and  "-whatever  mov- 
ables are  found  npon  the  surf  ace  of  the  earth,  or  in  the  sea,  and 
are  imelaimed  by  any  owner,  and  supposed  to  be  abandoned 
by  the  last  proprietor,  and  as  such  are  returned  into  the  conmu»t 
stock  and  mass  of  things ;  and  therefore  they  belong,  as  in  a  state 
of  natnre,  to  the  first  oceupant  or  finder."  In  determining 
whieh  of  these  roles  is  to  govern  in  this  case,  it  will  be  well  for 
ns  to  keep  in  mind  the  oontroUing  facts  giving  rise  to  the  differ- 
ent ruiet ;  and  note,  if  at  all,  wher^  the  facts  of  this  case  shoold 
distinguish  it.  The  rule  songht  to  be  avoided  has  alone  refer- 
ence to  what  becomes  a  part  of  the  soil,  and  hence  belongs  to  the 
owner  thereof,  because  attached  or  added  thereto.  It  has  no  ref- 
erence whatever  to  an  independent  acquisition  of  title— that  is,  to 
an  acquisition  of  property  existing  independent  of  other  prop- 
erty. The  rule  invoked  has  reference  only  to  property  of  this 
independent  character,  for  it  speaks  of  movables  "found  upon 
the  surface  of  the  earth  or  in  the  sea."  The  term  "movables'* 
must  not  be  eonstmed  to  mean  that  which  can  be  moved,  for,  if 
so,  it  would  include  much  known  to  be  realty ;  but  it  means  such 
things  as  are  not  natnraUy  parts  of  earth  or  sea,  but  are  on  the 
one  or  in  the  other.  Animals  exist  on  the  earth  and  in  the  sea, 
but  they  are  not,  in  a  proper  sense,  parts  of  either.  If  we  look 
to  the  natural  formation  of  the  earth  and  sea,  it  is  not  difficult  to 
understand  what  is  meant  by  "movables,  "within  the  spirit  of  the 
rule  cited.  To  take  from  the  earth  what  natnre  has  placed  there 
in  its  formation,  whether  at  the  creation  or  through  the  natural 
proceeses  of  the  acquisition  and  depletion  of  its  particular  parts, 
as  we  witness  it  in  our  daily  observations,  whether  it  be  the  soil 
proper  or  some  natural  deposit,  as  of  mineral  or  vegetable  mat- 
ter, is  to  take  a  part  of  the  earth,  and  not  movables. 

If,  from  what  we  have  said,  we  have  in  mind  the  facia  giving 
nse  to  the  rules  cited,  we  may  well  look  to  the  facta  of  this  case 
to  properly  distiugnish  it  The  subject  of  the  dispute  is  an 
aerolite,  of  about  sixty-six  pounds  weight,  that  "fell  from  the 
heavens"  on  the  land  of  the  plaintiff,  and  was  found  three  feet 
below  the  surface.  It  came  to  its  position  in  the  earUi  throng 
natural  causes.  It  was  one  of  nattire's  deposits,  with  nothing  in 
Hft  material  compoutum  to  make  it  foreign  or  muutoral  to  ths 
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soil.  It  was  not  a  movable  thing  "on  the  earth."  It  was  in  the 
earth,  and  in  a  very  significant  aaue  immovable— that  is,  it  waa 
only  movable  as  parts  of  earth  are  made  movable  by  the  hand 
of  man.  Except  for  the  peculiar  manner  in  which  it  came,  its 
relation  to  the  soil  would  be  beyond  dispnte.  It  was  in  its  snb- 
stance,  as  we  understand,  a  stone.  It  was  not  of  a  character  to 
be  thought  of  as  "unclaimed  by  any  owner,"  and,  because  nn- 
claimed,  "supposed  to  be  abandoned  by  the  last  proprietor,"  aa 
should  be  the  case  under  the  rule  invoked  by  appellant,  In 
fact,  it  has  none  of  the  characteriatica  of  the  property  contem- 
plated by  such  a  rule. 

We  may  properly  note  some  of  the  particuls^  claims  of  appel- 
lant. His  argument  deals  with  the  ralea  of  the  common  law  for 
acquiring  real  property,  as  by  estdieat,  occnponcy,  preaeriptitm, 
forfeiture,  and  alienation,  which  it  is  claimed  were  all  the  meth- 
ods known,  barring  inheritance.  We  need  not  question  the  cor- 
rectness of  the  statement,  assuming  that  it  has  reference  to  orig^ 
inal  acquisition,  as  distinct  frotn  acquisitions  to  soil  already 
owned,  by  accretion  or  natural  causes.  The  general  rules  of  the 
law,  by  which  the  owners  of  riparian  titles  are  made  to  lose  or 
gain  by  the  doctrine  of  accretions,  are  quite  familiar.  These 
rules  are  not,  however,  of  exclusive  application  to  such  owners. 
Through  the  action  of  the  elements,  wind  and  water,  the  soil  of 
one  man  is  taken  and  deposited  in  the  field  of  another ;  and  thns 
all  over  the  country,  we  may  say,  changes  are  constantly  going 
on.  By  these  natural  causes  the  owners  of  the  soil  ore  givii^ 
and  taking  as  the  wisdom  of  the  controlling  forces  shall  deter- 
mine. By  these  operations  one  may  be  affected  with  a  substan- 
tial gain,  and  another  by  a  similar  loss.  These  gains  ore  of 
accretion,  and  the  deposit  becomes  the  properly  of  the  owner  of 
the  soil  on  which  it  is  made. 

A  scientist  of  note  has  said  that  from  six  to  seven  hundred 
of  these  stones  fall  to  our  earth  annually.  If  they  are,  as  in- 
dicated in  argoment,  departures  fmn  other  planets,  and  if 
among  the  planets  of  the  solar  system  there  is  this  interchange, 
bearing  evidence  of  their  material  composition,  upon  what  prin- 
ciple of  reason  or  authority  can  we  say  that  a  deposit  thus  made 
shall  not  be  of  that  class  of  property  that  it  would  be  if  or^- 
inally  of  tiiis  planet  and  in  the  same  situation  t    If  these  ex- 
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cliangefi  have  been  going  on  through  the  coimtleBs  ages  of  our 
planetary  system,  who  shall  attempt  to  determine  what  part  of  the 
rocks  and  formations  of  special  valne  to  the  scientist,  resting  in 
and  upon  tJie  earth,  are  of  meteoric  acquisition,  and  a  part  of  that 
class  of  property  designated  in  argument  as  "unowned  things," 
to  be  the  property  of  the  fortunate  finder  instead  of  the  owner 
of  the  soil,  if  the  rule  contended  for  is  to  obtain  T  It  is  not  easy 
to  understand  why  stones  or  balls  of  metallic  iron,  deposited  as 
this  was,  shonld  be  governed  by  a  different  rule  than  obtabft 
fr(»Q  the  deposit  of  boulders,  stones,  and  drift  upon  our  prairies 
by  glacier  action;  and  who  would  contend  that  these  deposits 
from  floating  bodies  of  ice  belong,  not  to  the  owner  of  the  soil, 
but  to  the  finder  f  Their  origin  or  source  may  be  less  mysterious, 
but  they,  too,  are  "telltale  messengers"  from  far-off  lands,  and 
have  value  for  historic  and  scientific  investigation. 

It  is  said  that  the  aerolite  is  without  adaptation  to  the  soil, 
and  only  valuable  for  scientific  purposes.  Nothing  in  the  facta 
of  the  case  will  warrant  us  in  saying  that  it  was  not  as  well 
adapted  for  use  by  the  owner  of  the  soil  as  any  stone,  or,  as  ap- 
pellant is  pleased  to  dominate  it,  "ball  of  metallic  iron."  That 
it  may  be  of  greater  value  for  scientific  or  other  purposes  may 
be  admitted,  but  that  fact  bos  little  weight  in  determining  who 
should  be  its  owner.  We  cannot  say  that  the  owner  of  the  soil 
is  not  as  interested  in,  and  would  not  as  readily  contribute  to, 
the  great  cause  of  scientific  advancement  as  the  finder,  by  chance 
or  otherwise,  of  these  silent  messengers.  This  aerolite  is  of  the 
value  of  $101,  and  this  fact,  if  no  other,  would  remove  it  from 
uses  where  other  and  much  less  vsloable  materials  would  answer 
an  equally  good  purpose,  and  place  it  in  the  sphere  of  its  greater 
usefulness. 

The  rule  is  cited,  with  cases  for  its  support,  that  the  finder  of 
lost  articles,  even  where  they  are  found  on  the  property,  in  the 
building,  or  with  the  personal  effects  of  third  persons,  is  the 
owner  thereof  against  all  the  world  except  the  true  owner.  The 
correctness  of  the  rule  may  be  conceded,  but  its  application  to 
the  case  at  bar  is  very  doubtful.  The  subject  of  this  controversy 
was  never  lost  or  abandoned.  Whence  it  came  is  not  known, 
but,  under  the  natural  law  of  its  government,  it  became  a  part  of 
this  earth,  sad,  we  think,  should  be  treated  as  anch.    It  is  said 
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by  appellant  ib&t  this  cane  is  aniqne;  that  no  exact  precedent 
can  be  fonnd;  and  tiiat  the  ccmfilasion  most  be  based  largely 
upon  new  eonsideratioos.  No  flimiiar  qaestion  has,  to  onr 
knowledge,  been  determined  in  a  court  of  last  resort.  In  the 
American  and  English  En^clopedia  of  Law  (vol.  15,  p.  388)  is 
the  following  language :  "An  aerolite  i»  the  property  of  the  own- 
er of  the  fee  upon  which  it  falla.  Hence  a  pedestrian  on  the 
h^hway,  who  is  first  to  discover  such  a  stone,  is  not  the  owner 
of  it;  the  highway  being  a  mere  easement  for  travel."  It  cites 
the  case  of  Moas  v.  Amana  Soc.,  16  Alb.  liaw  J.  76,  and  13  Ir. 
Law  T.  381,  each  of  which  periodicals  contains  an  editorial  no- 
tice of  such  a  ease  having  been  decided  in  Slinoia,  but  no  re- 
ported case  is  to  be  found.  Andeison's  Law  Dictionary  states 
the  same  rule  of  law,  with  the  same  references,  under  the  sub- 
ject of  "Accretions."  In  20  Alb.  Law  J.  299,  is  a  letter  to  the 
editor  from  a  correspondent,  calling  attention  to  a  case  deter- 
mined in  Prance,  where  an  areolite  found  by  a  peasant  was  held 
not  to  be  the  property  of  the  "proprietor  of  the  field,"  but  that 
of  the  finder.  'Hiese  references  are  entitled,  of  course,  to  slight, 
if  any,  consideration;  the  information  as  to  them  being  too 
meagre  to  indicate  the  trend  of  legal  thought.  Onr  conclusions 
are  announced  with  some  doubts  as  to  their  correctness,  but  they 
arise  not  so  much  from  the  application  of  known  rules  of  law  to 
proper  facts  as  from  the  absence  of  defined  rules  for  these  partic- 
ular cases.  The  interest  manifested  has  induced  ns  to  give  the 
case  careful  thought  Our  conclusions  seem  to  us  nearest  analo- 
gous to  the  generally  accepted  rules  of  law  bearing  on  kindred 
questions,  and  to  subserve  the  ends  of  substantial  justice.  Th« 
question  we  have  discussed  is  ccmtroUing  in  the  case,  and  we  need 
not  consider  others. 
The  judgment  of  the  District  Court  is  AmBUUi. 


DigizedbyGoOglC 


CHAPTER  XL 

OF  THE  ANNUAL  PRODUCTS  OF  THE  LAND.' 

See  Bracket!  t.  Goddard,  64  Me.  309, 1866,  given  in  prefrioos 
chapter. 


•See  Sees.  1S16-1K18,  T«L  10,  OTdopedla  of  Lnr,  aad  aam  there  cited. 
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CHAPTER  XIL 
P  RIGHTS  AMD  mTESESTS  APPURTENANT  TO  LAHDl* 


).  151d-1621,  Vol.  10,  Qrclopedla  of  Law,  and  oues  thefe  dted. 
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CHAPTER  Xm. 
SOURCES  OP  htle  in  the  untied  states.* 


*8ee  Sea.  1022-1S8%  ToL  10,  Ordopedla  of  Law,  and  c 
dted. 
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CHAPTER  XIV. 

COVEMAirrS  OF  TTTLE." 


*B«e  Bms.  1638-15tf ,  Vol  10,  Orclopedl&  of  IdW,  and  casea  thera  dted. 
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CHAPTER  XV. 

RECORDING  OF  I»EI>S  AMD  MORTGAGES.* 


•Be*  BecB.  UiB-lOBl.  VoL  10^  GrcIopedlK  of  lAW,  and  c 
dted. 
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CHAPTER  XVL 

OP  ABSTRACTS  OF  TTILE.* 


*See  Seci.  lEtB2-16DB,  Vol.  10,  OrdtveOia  of  L«w,  and  caaea  tiienln 
dted. 
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PART  IL 

LEADING  CASES  ON  PLEADING  IN  CIVIL  ACnONS 
AT  COMMON  LAW. 

CHAPTERL 

THE  SUBJECT  DTTRODUCED.* 

Importance  of  tke  Study  of  tks  Eariy  English  Common  Law 
Pleading,** 

MoFAtnj  T.  BAMSEY. 
20  How.  523.    1857. 

This  case  vas  brought  up,  by  writ  of  error,  from  the  District 
Coart  of  the  United  Stat«8  for  the  district  of  Iowa. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Justice  Qbibb  delivered  the  opinion  of  the  court. 

Banuey,  the  plaintiff  below,  instituted  this  suit  in  the  district 
court  of  the  United  States  for  the  district  of  Iowa.  The  parties 
of  that  court  have  been  permitted  to  frame  their  pleadings,  not 
according  to  the  simple  and  established  forms  of  action  in  courts 
of  common  law,  but  according  to  a  system  of  pleadings  and 
practice  enoctod  by  the  state  to  regulate  proceedings  in  its  own 
courts.  The  code  commences  by  abolishing  "all  technical  forms 
of  acticms,"  prescribing  the  following  curt  rules  for  eases, 
whether  of  law  or  eqmty: 

"Any  pkading  which  possettet  the  following  reguiiitei  shali 
be  deemed  auf/lcient: 

"1st.  When  to  the  common  vnderstanding  it  conveye  a  rea- 
sontAle  certmnty  of  meaning, 

*Bee  B«CB.  lSSe-U72,  Vol.  10,  Cyclopedia  of  Law. 
••See  8«c.ie66,  Vol.  10,  Cyclopedia  of  Law. 
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"2d.  When,  by  a  fair  emd  natural  construction  it  slunot  a 
subttontial  cause  of  action  or  defence. 

"If  defective  in  the  first  of  the  above  pm-ticuiars,  the  court,  on 
motion,  wiU  direct  a  more  specific  statement;  if  i»  the  latter,  it 
is  ground  of  denmrrer," 

If  the  right  of  deciding  abBolntely  and  finally  all  matteis  in 
cODtroTersy  between  snitora  were  committed  to  a  single  tribunal, 
it  might  be  left  to  collect  the  nature  of  the  wrong  complained  of, 
and  the  remedy  aoaght,  from  the  allegations  of  the  party  ore 
tenus,  or  in  any  other  manner  it  might  choose  to  adopt  But  the 
common  law,  which  wisely  commits  the  decision  of  questions  of 
law  to  a  court  supposed  to  be  learned  in  the  law,  and  the  ded- 
eion  of  the  facts  to  a  jury,  necessarily  requires  that  the  contro- 
versy, before  it  is  submitted  to  thfi  tribunal  having  jurisdiction 
of  it,  should  be  reduced  to  one  or  more  integral  propositions  of 
law  or  fact;  hence  it  is  Tucessary  that  the  parties  should  frame 
the  allegations  which  they  respectively  make  in  support  of  their 
demand  or  defence  into  certain  writings  colled  pleadings.  These 
should  clearly,  distinctly,  and  succinctly  state  the  nature  of  the 
wrong  combined  of,  the  remedy  sought  and  the  defence  set  up. 
The  end  proposed  is  to  bring  the  matter  of  litigation  to  one  or 
more  points,  simple  and  ummbiguous.  At  one  time,  the  exces- 
sive accuracy  required,  the  subtlety  of  distinctions  introduced  by 
astute  logicians,  the  introduction  of  cumbrous  forms,  fictions, 
and  contrivances,  which  seemed  only  to  perplex  the  investigation 
of  the  truth,  had  brought  the  system  of  special  fieading  into 
deserved  disrepute,  notwithstanding  the  assertion  of  Sir-  Wil- 
liam Jones,  that  "it  was  the  best  logic  in  the  world,  except  math- 
ematics." This  system  is  said  to  have  come  to  its  perfection  in 
the  reign  of  Edward  III.  But  in  more  modem  times  it  has  been 
so  modified  by  the  courts,  and  trimmed  of  its  excrescences,  the 
pleadings  in  every  form  of  common-law  action  have  been  so  com- 
pletely reduced  to  simple,  clear,  and  unambignotiB  forms,  that 
the  merits  of  a  cause  are  now  never  submerged  under  folios  of 
special  demurrers,  alleging  erroni  in  pleading,  which,  when  dis- 
covered, are  immediately  permitted  to  be  amended.  This  system, 
matured  by  the  wisdom  of  ages,  founded  on  principles  of  truth 
and  sound  reason,  has  been  mthleasly  abolished  in  many  of  our 
states,  who  have  rashly  substituted  in  its  place  the  snggestiona 
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of  sciolists,  who  invent  new  codes  and  ^^atems  of  pleading  to 
order.  But  this  attempt  to  abolish  ali  ipecies,  and  establish  a 
tingle  genus,  ia  found  to  be  beyond  the  power  of  legislative  om- 
nipotence. They  cannot  compel  the  human  m,ind  not  to  distin- 
guish between  things  that  differ.  The  distinction  between  ike 
different  forms  of  action  for  different  iorongx  requiring  different 
remedies,  lies  in  the  nature  of  things;  it  is  absolutely  inseparable 
from  the  correct  administration  of  justice  in  common-law  coartt. 
The  result  of  these  experiments,  so  far  as  they  have  come  to 
our  knowledge,  has  been  to  destroy  the  certainty  and  simplicity 
of  all  pleadings,  and  introduce  on  the  record  an  endless  wrangle 
in  writing,  perplexing  to  the  court,  dela3nng  and  impeding  the 
administration  of  justice.  In  the  case  of  Bandcoi  t.  Toby  (11 
Howard,  517),  we  had  occasion  to  notice  the  operation  of  a  code 
similar  to  that  of  Iowa.  In  a  simple  action  on  a  promissory  note, 
the  pleadings  of  which,  according  to  common-law  forma,  would 
not  have  occupied  a  page,  they  were  extended  to  over  twenty 
pages,  requiring  two  years  of  wrani^e,  with  exceptions  and  spe- 
cial demurrers,  before  an  issne  could  be  found  between  the  par- 
ties. In  order  to  arrive  at  the  justice  of  the  case,  this  court  was 
compelled  to  di«<^i:ard  the  chaos  of  pleadings,  and  eliminate  the 
merits  of  the  ease  from  a  ecoifnsed  mass  of  fifty  iq>ecial  demor- 
rers  or  ezceptionsT  and  decided  the  cause  without  regard  to  these 
contrivances  to  delay  and  impede  a  decision  of  the  real  contro- 
versy between  the  partie&  In  the  ease  of  Bratnet  v.  Butter^ 
worth  (11  Howard,  667),  originating  under  the  same  code,  the 
court  was  onable  to  diseover  from  the  pleading  the  nature  of 
action  or  remedy  sought.  It  might,  with  equal  probability,  be 
called  an  action  of  debt,  or  detinue,  or  replevin,  or  trover,  or 
trespass,  or  a  bill  in  chancery.  The  jury  and  the  court  below 
seem  to  have  labored  under  the  same  perplexity,  as  the  verdict 
was  for  $1,200,  and  the  judgment  for  four  n^roes.  In  both 
these  cases  this  eourt  have  endeavored  to  impress  the  minds  of 
the  judges  of  the  district  and  circuit  courts  of  the  United  States 
with  the  impropriety  of  permitting  these  experimental  codes  of 
pleading  and  practice  to  be  inflicted  upon  them.  In  the  last 
mentioned  case,  the  chief  justice,  in  delivering  the  opinion  of 
the  court,  says:  "The  constitution  of  the  United  States  has  rec- 
ognized the  distinction  between  law  and  equity,  and  it  must  be 


Digi-jzedbyGopglC 


202  BNGLISH  LAW  PLBADINO. 

observed  in  the  federal  courts."  Id  LoTiialaiia,  where  the  civil 
law  prevails,  we  have  necessarily  to  adopt  the  forma  of  action 
insepu^ble  from  the  Hystem.  But  in  those  states  where  the 
courts  of  the  United  States  administer  the  common  law,  thejf 
cannot  adopt  these  novel  inventions,  which  propose  to  amalga- 
mate  low  and  equity  hy  enacting  a  hyind  system  of  pleadingaf 
unsuited  to  the  administration  of  either. 

We  have  made  these  few  introductory  remarks  before  pro- 
ceeding to  notice  the  merits  of  the  coDtrorersy,  as  developed  by 
the  record,  in  order  that  the  bar  and  courts  of  the  United  States 
may  make  their  records  to  conform  to  these  viewB,  and  not  call 
Qpon  OS  to  c(Huitme  new  oodea  and  hear  spedal  demurrers  of 
pleadings  which  are  not  required  to  conform  to  any  sy^t^n 
founded  on  reason  and  experience.  To  test  such  pleadings  by 
tiie  logical  reaaoning  of  common  law,  after  requiring  the  party 
to  disr^ard  all  forms  of  action  known  to  the  law  under  which 
he  seeks  a  remedy,  would  be  unreasMiable  and  unjust. 

The  plaintiff's  petition  sets  forth  his  grievance  in  plain,  intel- 
ligible form,  if  not  with  technical  brevity  and  simplicity.   . 

1st.  He  aUegcB  a  contract  with  defendant  to  deliver  to  him 
eight  hundred  hogs,  on  or  before  a  certain  day ;  in  consideration 
whereof  the  defendant  agrees  to  pay  plaintiff  $5.50  per  hundred 
pounds  net.  He  avers  that  he  did  deliver  according  to  contract, 
at  the  time  and  place,  the  number  of  eight  hondred  hogs;  that 
defendant  refused  to  receive  over  five  hundred  and  fifty  of  them, 
or  pay  for  the  remainder. 

2d.  He  complains  that  defendant  refused  to  butcher  the  hogs 
in  accordance  with  th*  agreement,  and  thus  caused  by  his  delf^, 
then  the  plaintiff  was  put  to  expense  in  feeding  the  hogs,  and  ex- 
posed to  a  great  loss  in  the  net  weight. 

3d.  That  the  defendant  did  not  make  a  true  return  of  the 
net  weight,  but  defrauded  plaintiff  on  that  behalf. 

4th.  That  he  slaughtered  twenty-four  more  ht^  Uian  he  ac- 
counted for,  and  improperly  cut  off  parts  of  others  to  reduce 
their  weight. 

5tb.  The  plaintiff  alleges,  in  what  might  be  called  a  aectmd 
count,  another  contract  to  deliver  fourteen  hundred  h<^  to  de- 
fendant, at  $6.50  per  hundred  net 

He  avers  delivery  acoording  to  conbact,  and  charges  defend- 
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ant  with  delay  io  slaughtering  tbem^  cansiiig  great  loss  in  the 
weight,  and  expense  to  plaintiiT  in  feeding  them  in  the  mean- 
while. 

6th.  He  charges  defendant  with  taking  one  hundred  other 
hogs  of  plaintiff,  for  which  he  refused  to  account. 

7th.  That  in  consequence  of  delay  in  receiving,  many  of  the 
hogs  died,  to  the  great  loss  of  plaintiff. 

8th.  That  defendant  returned  false  weights  of  these  fourteen 
hundred  and  cut  otf  parts  before  weighing. 

9th,  The  plaintiff  also  seta  up  a  third  contract  for  five  hun- 
dred hogs,  which  were  delivered,  and  avers  the  same  delay  and 
consequent  injury  to  plaintiff;  and  the  same  frauds  in  weigh- 
ing, etc. 

To  this  catalogue  of  grievances  the  defendant,  in  his  answer 
pleads  thirty-three  distinct  denials  of  the  averments  in  the  pe- 
tition. A  jury  was  called  to  try  these  thirty-three  issues  and 
found  a  verdict  for  plaintiff  and  assessed  his  damages. 

No  exception  was  taken  on  the  trial  to  the  admission  or  re- 
jection of  evidence; 'no  error  is  alleged  in  the  charge  of  the 
court ;  and  a  regular  judgment  was  entered  on  the  verdict. 

The  only  bills  of  exception  were  to  the  refusal  of  the  court  to 
grant  a  eontinuance  and  change  the  venne ;  both  of  which  were 
matters  of  discretion  of  the  court  below,  and  not  the  subject  of 
review  here. 

The  cavils  to  the  sufficiency  of  the  plaintiff's  statement,  under 
the  name  of  a  special  demurrer,  were  overruled  by  the  court 
below,  and  justly,  because  the  code  permits  a  demurrer  only 
when  the  petition,  "by  a  fair  and  natural «eonstniction  does  not 
show  a  substantial  cause  of  action, "  As  we  have  already  shown, 
it  contains  a  dozen. 

The  judgment  of  the  court  below  is  affibued,  with  oosts. 


DigizedbyGoOglC 


CHAPTERIL 

OF  FORMS  OP  ACnCm  AT  COHMON  IAW.> 

Kindt  of  Personal  Actions— Debt.** 

UNITED  STATES  v.  COIVT; 

Peters,  C.  C.  (Circuit  Court  for  Pennsjflvama) 

145-154.    1815. 

This  was  an  action  of  debt  brought  upon  an  embai^  bond  in 
the  district  court,  in  Jnn^  1811,  and  the  declaration  dwiiinded 
$20,000,  whieh  the  defendant  was  alleged  to  owe  and  detain.  It 
then  recited  the  embargo  law,  laying  the  breach  by  the  defend- 
ant, "whereby  the  United  States  are  oititled  to  demand  &  sum 
not  exceeding  (20,000  and  not  leas  than  $1,000,  viz.,  $20,000," 
which  it  averred  to  be  dne  to  tiie  plaintifEs  and  detained  &om 
them  by  the  defendant.  Upon  nil  debst  pleaded,  the  jury  found 
a  verdict  for  $4,000.  The  defendant  took  ont  a  writ  of  error, 
retnmable  at  April  Bessions,  1812,  of  the  circuit  court;  and  the 
cose  now  came  on  tor  decision. 

WASHiHcrroN,  J.  The  qneation  in  this  case  is  whether  the  ac- 
tion is  maintainable.  The  objection  to  the  action  of  debt,  where 
the  penalty  is  oncertain,  is  that  this  action  can  only  be  brought  to 
recover  a  specific  sum  of  money,  the  amount  of  which  is  ascer- 
tained. It  is  said  that  the  very  sum  demanded  must  be  proved, 
and  on  &  demand  for  thirfy  pounds  you  can  no  more  recover 
twenty  pounds  than  you  can  a  horse  on  a  demand  for  a  cow. 
Blackstone  says  {3  Blackstone,  Com.,  154)  that  debt,  in  its  legal 
acceptation,  is  a  sum  of  money  due  by  certain  and  express  agree- 
ment, where  the  quantity  is  fiaed  and  does  not  depend  on  any 

*See  Sec  1573,  Tol.  10,  Cyclopedia  of  Law. 

**See  Sec.  1677  et  seq.,  ToL  10,  Crcl<ve4la  ot  law. 
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»ub$eguent  valuation  to  tettle  it;  and,  for  noji-paymvnt,  tho 
proper  reme^  ia  the  action  of  debt  to  recover  ike  speoifle  sum 
due.  So,  if  I  verbally  agree  to  pay  a  certain  price  for  certain 
goods  and  /ail  in  the  performance,  this  action  Uea,  for  (hit  ix  a 
determinate  contract.  But  if  I  agree  for  no  tetUed  price,  delt 
loiU  not  He,  hut  only  a  special  action  on  the  case;  and  this  action 
is  now  generally  brought,  except  in  cases  of  contracts  under  seal, 
in  preference  to  the  action  of  debt;  because,  in  this  latter  ac- 
tion, the  plaintiff  must  prove  the  whole  debt  he  daims  or  recover 
nothing  at  oU.  For  the  debt  is  one  tingle  cause  of  action,  fixed 
and  determined,  and  which,  if  the  proof  varies  from  the  claim, 
cannot  be  looked  upon  as  the  same  contract  of  which  perform- 
ance is  demanded.  If  I  sue  for  thirty  pounds  I  am  not  at  lib- 
erty to  prove  a  debt  of  twenty  pounds  and  recover  a  verdict 
thereon,  for  I  fail  in  the  proof  of  that  contract  which  my  action 
has  alleged  to  be  specific  and  detBmanate.  Bat  indebitatus  as- 
sumpsit is  not  brought  to  compel  a  specific  performance  of  the 
contract,  but  is  to  recoTer  damages  for  its  non-performance,  and, 
the  damages  being  indeterminate,  will  adapt  theiaselTes  to  the 
truth  of  the  case  as  it  may  be  proved,  for  if  any  debt  be  prored 
it  is  sofficient. 

The  doctrine  laid  down  by  this  writer  appeaiB  to  be  mach  too 
general  and  nnqualified,  although,  to  a  certain  extent,  it  is  un- 
questionably correct.  Debt  is  certainly  a  sam  of  money  dne  by 
contract,  and  it  most  frequently  is  due  by  a  certain  and  express 
i^reement,  which  also  fixes  the  sum,  independent  of  ai^  extrin- 
sic circumstances.  Bat  it  is  not  essential  that  the  contract  should 
be  express  or  that  it  should  fix  the  precise  amount  of  the  sum  to 
be  paid.  Debt  may  arise  on  an  implied  contract,  aa  for  the  bal- 
ance of  an  account  stated ;  to  recover  hack  money  which  a  bailiff 
has  paid  more  than  he  had  received,  and  in  a  variety  of  other 
eases  where  the  law,  by  implicati<m,  raises  a  ccmtract  to  pay.  3 
Com.  Dig.  365.  The  sum  may  not  be  fixed  by  the  contract,  but 
may  depend  upon  something  extrinsic  which  may  be  averred ;  as, 
a  promise  to  pay  so  modi  mcmey  as  plaintiff  shall  expend  in  re- 
pairing a  ship,  may  be  sued  in  this  form  of  action,  tite  plaintiff 
averring  that  he  did  expend  a  certain  smn.  2  Bac  20.  So,  on 
promise  by  defendant  to  pay  his  proportioa  of  the  expenses 
of  defending  a  suit  in  which  defendant  was  interested,  with  an 
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BTenueut  that  plaintiff  liad  expended  so  mach,  and  that  defend- 
ant's proiwrtitm.  amounted  to  so  mach.  3  I*vy,  429.  So  an 
action  of  d^t  may  be  brought  for  goods  sc^d  to  defendant  for  so 
much  aa  they  were  worth.  2  Com.  Dig.  365.  So  debt  will  lie 
for  use  and  occupation,  where  there  is  only  an  implied  eontniet, 
and  no  precise  sum  agreed  upon.     6  T.  Bep.  €3. 

Wooddeson  (3d  vol.  95)  states  that  debt  will  lie  for  an  inde- 
terminate demand  which  may  be  readily  reduced  to  a  certainty. 
In  Emery  v.  Fell,  2  Term  R.  28,  in  which  there  was  a  declara^ 
tion  in  debt,  containing  s  nomber  of  counts  for  goods  sold  and 
delivered,  woi^  and  labor,  money  laid  out  and  expended,  and 
money  had  and  received,  the  court  oa  a  special  demurrer  sus- 
tained the  action,  although  it  was  objected  that  it  did  not  appear 
that  the  demand  was  certain,  and  because  no  contract  of  sale 
waa  stated  in  the  declaration.  But  t^e  court  took  no  notice  of 
the  first  objection,  and  avoided  the  second  by  implying  a  con- 
tract of  sale  from  the  words  which  stated  a  sale.  Thase  cases 
prove  that  debt  may  be  maintained  upon  an  implied  as  well  as 
upon  an  egress  contract,  although  no  precise  sum  is  agreed 
upon.  Bat  the  doctrine  stated  by  Lord  Mansfield  in  the  case 
of  Walker  v.  Witter,  Doug.  6,  is  conclusive  upon  this  p<Mnt.  He 
183^8  it  down  that  debt  may  be  brought  for  a  sum  capable  of  be- 
ing ascertained,  though  not  ascertained  at  the  time  the  action 
was  brought.  Ashurst  and  Buller  say  that  whenever  indebitatus 
assumpsit  is  maintainable,  debt  is  also.  In  this  ease  two  points 
were  also  made  by  the  defendant's  counsel ;  first,  that  on  the  plea 
of  nil  debet  the  plaintiff  could  not  have  judgment,  because  debt 
could  not  be  maintained  on  a  foreign  judgment;  and,  secondly, 
that  on  the  plea  of  nul  Uel  record  judgment  could  not  be  entered 
for  the  plaintiff,  because  the  judgment  in  Jamaica  was  not  <m 
record.  The  court  were  in  favor  of  the  defendant  on  the  sec- 
(md  point  and  against  him  in  the  first,  by  deciding  that  debt 
could  be  maintained  on  a  foreign  judgment,  because  indebitntut 
assumpsit  might ;  and  that  the  uncertainty  of  the  debt  demanded 
in  the  declaration  was  no  objection  to  the  bringing  of  an  action 
of  debt.  The  decision,  therefore,  given  upon  that  point  was 
upon  the  very  point  on  which  the  cause  turned.  But,  inde- 
pendent of  the  opinion  given  in  this  case,  is  it  not  true,  to  use 
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the  -worda  of  Bnll^,  "that  all  the  old  eases  show  that  whenever 
indebitatia  assumps^  is  maintaiiied  debt  also  lies." 

The  subject  is  very  satisfaetorily  explained  by  Lord  Lough- 
boroiigh,  in  the  case  of  Rudder  v.  Price,  1  H.  Black.  550,  which 
was  an  action  of  debt,  brought  on  a  promissory  note  payable  by 
instabnents,  before  the  last  day  of  payment  was  past,  in  which 
the  court,  yielding  to  the  weight  of  authority,  rather  than  to  the 
ivason  which  governed  it,  decided  that  the  action  could  not  be 
Bopported,  because  the  contract,  being  entire,  would  admit  of  but 
one  action,  which  could  not  be  brought  until  the  last  payment  be- 
came due,  although  indebiiaius  assumpsit  might  have  been 
brought.  But  his  lordship  was  led  to  inquire  into  the  ancient 
forms  of  actiou  on  contracts ;  and  he  states  that  in  ancient  times 
debt  was  the  common  action  for  goods  sold  and  for  worit  and  la- 
bor done.  "Where  assumpsit  was  brought  it  was  not  a  general 
indebitatiu  assumpsit,  for  it  was  not  brought  merely  on  a  prom- 
ise, but  a  special  damage  for  a  non-feasance,  by  whi(^  a  special 
acti<m  arose  to  the  plaintiff.  The  action  of  asaumpgit  to  recover 
general  damages  for  the  non-performance  of  a  contract  was  first 
introduced  by  Slede's  Case,  which  course  was  afterwards  fol- 
lowed. In  the  case  of  Walker  v.  Witter,  Buller  also  stated  that 
till  Slade's  ease  (T.  44  Eliz.  4  Co.  92  b),  a  notion  prevailed  that 
on  a  simple  contract  for  a  certain  aum  the  actitm  must  be  debt; 
but  it  was  held  in  that  case  that  the  plaintiff  might  bring  as- 
sumpsit or  debt,  at  his  election. 

Thus,  it  appears  that  in  all  cases  of  contract,  unless  a  special 
damage  was  stated,  the  primitive  action  was  debt,  and  that  the 
action  of  indebitatus  assumpsit  succeeded  principally,  I  presume, 
to  avoid  the  wager  of  law,  which,  in  Slade's  case,  was  one  of  the 
main  ai^umeuts  urged  by  the  defendant's  counsel  against  allow- 
ing tiie  introduction  of  the  action  of  assumpsit,  as  it  thereby  de- 
prived the  defendant  of  his  privU^e  of  wagering  his  law.  Bul- 
ler seems,  therefore,  to  have  been  well  warranted,  in  the  case  of 
Walker  v.  Witter,  in  saying  that  all  the  old  cases  show  that 
where  indebitatus  assumpsit  will  lie  debt  will  lie.  The  same 
doctrine  is  supported  by  the  case  of  Emery  v.  Fell,  2  Term  B. 
30,  which  was  an  action  of  debt  in  which  all  the  counts  of  indeb- 
itatus assumpsit  are  stated,  where  the  objection  to  the  doctrine 
was  made  and  overruled.    So,  in  the  case  of  Harris  v.  Jameson, 
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5  Term  B^  557,  Ashtust  refen  with  approbation  to  the  (pinion 
delivered  in  the  case  of  Walker  t.  Witter.  That  debt  m^  be 
bronght  for  foreign  money,  the  value  of  which  the  jury  are  to 
find,  had  been  decided  before  the  case  of  Walker  v.  Witter,  as  ap- 
peals by  the  case  of  Rands  v.  Peck,  Cro.  Jac.  618;  and  in  Draper 
T.  Bastal  the  same  aetion  was  brought,  though  in  different  ways, 
for  cnrrent  mcmey,  being  the  value  of  the  foreign. 

Comyns,  in  his  Digest,  title  "Debt,"  page  366,  where  he  ena- 
merates  the  cases  in  which  debt  will  not  lie,  states  no  exception 
to  the  rule  that  where  indebitatut  OBSumprit  will  lie  debt  will  lie, 
but  one  for  the  interest  of  money  doe  upon  a  loan.  But  the 
reason  of  that  is  explained  by  Lord  Longhboron^  in  the  case  of 
Rndder  v.  Price,  who  states  that  until  the  case  of  Cook  v.  Whor- 
wood,  up<ai  a  covenant  to  pay  a  stipulated  sum  by  instalments, 
if  the  plaintiff  brou^t  atsumpait,  after  the  first  failure,  he  was 
entitled  to  recover  the  whole  sum  in  damages;  because  he  could 
not  in.  that  form  of  action^  any  more  than  in  the  action  of  debt, 
support  two  actions  on  an  entire  contract  Until  that  decision 
the  only  difference  between  debt  and  atsumptit,  in  such  a  case, 
was  that  the  former  could  not  be  brought  until  after  the  last  in- 
Btalmeat  was  due;  and  in  the  latter,  though  it  might  be  brought 
aft«T  the  first  failure,  yet  the  plaintiff  mi^t  recover  the  whcde, 
because  be  oould  not  maintain  a  second  action  on  the  same  eon- 
tract 

I  proceed  with  the  doctrine  of  Judge  Blaeksbme  before  stated. 
After  stating  what  constitutes  debt,  he  observes  "tiiat  the  rem- 
edy is  an  action  of  debt  to  recover  the  special  sum  due."  It  is 
observable  that  he  does  not  say  that  the  plaintiff  is  to  recover  the 
sum  demanded  by  his  declaration,  and  no  pentm  will  deny  but 
that  he  is  to  recover  the  special  sum  due. 

After  stating  what  constitutes  a  debt  and  prescribing  the 
remedy,  Judge  Blackstone  proceeds  to  the  evidence  and  recovery 
and  aaya,  "the  plaintiff  must  prove  the  whole  debt  he  cluma,  or 
be  can  recover  nothing."  On  this  account  he  adds,  "the  action 
of  astumpsit  is  most  commonly  brought,  because  in  that  it  is  suf- 
ficient if  the  plaintiff  prove  any  debt  to  be  due,  to  enable  him  to 
recover  the  sum  so  proved  in  damages."  If  this  writer  merely 
means  to  eay  tiiat,  where  a  special  contract  is  laid  in  the  declarer 
tion,  it  must  be  proved  as  laid,  the  doctrine  will  not  be  euitro- 
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verted.  If  debt  be  brought  on  a  imtten  agre«neiit  the  oraitnust 
produced  in  evidence  muat  corresptHid,  in  all  respects,  with  that 
stated  in  the  declaration,  and  any  variance  will  be  fatal  to  the 
plaintiff's  recover;.  Such  too  is  the  law  in  all  special  actions 
in  the  case ;  bat  if  Jndge  Blackstone  meant  to  say  that,  in  every 
case  where  debt  is  broi]^ht  on  a  simple  contract,  the  plaintiff 
must  prove  the  whole  debt  as  claimed  by  the  deidaratim,  or  that 
he  can  recover  nothing,  he  is  opirased  by  every  decision,  ancient 
and  modem.  The  old  cases  before  mentioned,  in  whi<^  debt  was 
bron^t  and  sustained,  are  all  eases  where  it  is  impoauble  to 
suppose  that  the  anm  stated  in  the  declaration  was  or  could  in 
every  instance  be  proved,  any  more  than  it  is  or  can  be  proved 
in  actions  of  indebitatui  assumpiii.  They  are  in  fact,  actions 
substantial^  like  to  actions  of  indebitatus  assumpiit  in  the  form 
of  action  for  debt.  The  action  of  debt  for  foreign  money  ia 
and  can  be  for  no  determinate  sum,  because  the  value  most  be 
found  by  the  jury,  either  upon  the  trial  of  the  issue  or  upon  a 
writ  of  inquiry  where  there  is  judgment  by  default  Bandall'a 
Peake. 

The  case  of  Sanders  v.  Mark  is  debt  for  an  nacertain  sum,  in 
which  the  debt  claimed  was  for  fifteen  pounds,  eighte^i  shillings 
and  six  pence,  and  the  defendant's  proportion  of  the  whole  sum 
was  averred  to  be  fifteen  pounds,  eighteen  shillings  and  eight 
pence;  yet  the  action  was  supported.  This  is  plainly  a  case 
where  the  sum  due  could  not  be  certainly  averred,  because  the 
yearly  value  of  the  defendant's  property  might  not  be  known  to 
the  plaintiff  and  coold  only  be  ascertained  with  certainty  by  the 
jury.  In  the  case  of  Walker  v.  Witter,  Lord  Mansfield  is  express 
upon  this  point.  He  says  that  debt  may  be  brought  for  a  sum 
capable  of  being  ascertwned  tiiou^  not  ascertained  at  the  time 
of  bringing  the  action ;  and  he  adds  that  it  is  not  necessary  that 
the  plaintiff  should  recover  the  exact  sum  demanded.  In  the 
case  of  Rudder  v.  Price,  Lord  Loi^borough,  who  has  shed  more 
light  upon  this  subject  than  any  otiter  judge,  says  that  long  be- 
fore Slade's  case  the  demand  in  an  action  of  debt  must  have 
been  for  a  thing  certain  in  its  nature ;  yet  it  was  by  no  means 
necessary  that  the  amount  should  be  set  out  so  precisely  that 
less  could  not  be  recovered. 

In  short,  if,  befoie  Slade's  case,  debt  was  the  comnuai .action 
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for  goods  sold  and  -woA  done,  it  is  more  obvions  that  it  was  not 
thought  necessary  to  state  the  amount  due  with  such  precisioii 
as  that  lees  eould  not  be  recovered ;  for  in  tiiose  cases,  as  the  same 
judge  observes,  "the  sum  due  was  to  be  ascertained  fay  a  jory, 
and  was  given  in  the  form  of  damages. ' '  But  yet  the  demand 
was  for  a  thing  certain  in  its  nature ;  that  is,  it  wbs  capable  of 
being  ascertained  though  not  ascertained,  or  perhaps  capable 
of  being  80  when  the  action  was  brought.  Whence  the  opinion 
arose  that,  in  an  action  of  debt  on  a  simple  contract,  the  whole 
sum  must  be  proved,  I  cannot  ascertain.  It  certainly  was  not 
and  could  not  be  the  doctrine  prior  to  Slade's  case;  and  it  is 
clear  tiiat  it  was  not  conntenanced  by  that  case.  However,  let 
the  opinion  have  originated  how  it  might,  Lord  Loa^borou^ 
in  the  above  caae  denominates  it  an  erroneoos  opinion,  and  says 
that  it  has  berai  some  time  since  corrected. 

In  the  case  of  M'QuiUen  v.  Coxe,  tie  sum  demanded  was  five 
thousand  pounds,  which  was  fifty  more  than  appeared  to  be  due 
by  the  different  sums.  The  objection  was  made  on  a  special  d&- 
mnrrer  that  the  declaration  demanded  more  than  appeared  by 
the  plaintiff's  own  showing  to  be  due.  The  court  did  not  notice 
the  alleged  variance  between  the  writ  and  declaration  or  the  mis- 
reeital  of  the  writ,  but  overruled  the  demurrer  because  the  plain- 
tiff  might,  in  an  action  of  debt  on  a  simple  contract,  prove  and 
recover  a  less  sum  than  he  demanded  in  the  writ. 

From  this  last  expression  it  might  be  supposed  that  the  court 
meant  to  distinguish  between  the  sum  demanded  by  the  writ  and 
that  demanded  by  the  declaration;  but  this  could  not  have  been 
the  case,  because  the  sum  demanded  by  the  writ  and  that  de- 
manded by  the  declaration  was  the  same,  viz.,  five  thousand 
pounds.  There  was  in  fact  no  variance;  for,  though  the  declara- 
tion recites  the  writ,  yet  the  sum  demanded,  and  which  the  dec- 
laration declared  to  be  the  sum  which  tiie  defendant  owed  and 
detained,  was  the  same  sum  as  that  mentioned  in  the  writ,  and 
the  objection  stated  in  the  special  demurrer  was  made  to  the 
variance  between  the  sum  d^nanded  by  the  declaration  and  the 
sum  alleged  to  be  due. 

The  distinction  taken  in  the  case  of  Ingledon  v.  Cripps,  2  Lord 
Ray.  815 ;  Salk.  659,  mns  throng  all  the  above  cases,  and  ap- 
pears to  be  perfectly  rational,  viz.,  that  where  debt  ia  brou^it 
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on  a  covenant  to  pay  a  certain  snm,  any  variance  of  the  Bum  in 
the  deed  will  vitiate.  But,  where  the  deed  relates  to  matter  of 
fact  extrinsic,  there,  though  the  plaintiff  demanded  more  than  ia 
due,  he  may  enter  a  retmtter  for  the  balance.  This  shows  that 
debt  may  be  brought  for  more  than  ia  due,  and  that  the  jury 
may  give  leas ;  or,  if  they  give  more  than  ia  due,  the  error  may  be 
corrected  by  a  remitter. 

Thus  stands  the  doctrine  in  relation  to  the  action  of  debt  oa 
contracts;  and  if  debt  will  lie  on  a  contract  wliere  the  earn  de- 
manded is  uncertain,  it  would  seem  to  follow  that  it  would  lie  for 
a  penalty  given  by  the  statute  which  is'  uncertain,  and  dependent 
upon  the  amount  to  be  assessed  by  a  jury.  For,  when  they  have 
assessed  it,  the  sum  so  fixed  becamea  the  amotmt  of  the  penalty 
given.  This,  however,  stands  upon  stronger  ground  tiisn  mere 
analogy.  The  point  is  expressly  decided  in  the  case  of  Pember- 
ton  V.  Shelton,  Crohe  James,  498,  That  was  an  action  of  debt 
brought  upon  the  first  section  of  the  statute  (2  Ed.  6,  ch.  33), 
which  gives  tie  treble  value  of  the  tithes  due  for  not  setting 
them  out.  The  declaration  claimed  thirty-three  pounds  as  the 
treble  value;  and  in  setting  forth  the  value  of  the  tithes,  the 
whole  amount  appeared  to  be  more  than  one-third  of  the  sum 
demanded,  so  that  the  plaintiff  claimed  less  than  the  penalty 
given  by  the  statute.  Upon  nU  debet  pleaded,  the  jury  found 
for  the  plaintiff  twenty  pounds,  and  a  motion  was  made  in  arreat 
of  judgment,  for  the  reason  above  mentioned.  The  court  over- 
ruled the  motion  upon  the  ground  afterwarda  laid  down  in  the 
case  of  Ingledon  v.  Crippa.  They  held  that  there  was  a  differ- 
ence when  the  action  of  debt  is  grounded  on  a  apecisl^  or  eon- 
tract,  which  is  a  sum  uncertain,  or  upon  a  statute  which  gives  a 
certain  sum  for  the  poialty,  and  where  it  ia  grounded  on  a  de- 
mand when  the  sum  is  uncertain,  being  snch  as  shall  be  given 
by  the  jury.  In  the  former  it  was  agreed  that  the  plaintiff  can- 
not demand  less  than  the  sum  agreed  to  be  paid  or  given  by  the 
statute ;  but  in  the  latter  it  ia  said  that  if  the  declaration  varies 
from  the  real  sum  it  is  not  material,  for  he  shall  not  recover  ac- 
cording to  his  demand  in  the  declaration,  but  according  to  the 
verdict  and  judgment  which  may  be  given  for  the  plaintiff.  It 
cannot  be  said  that  this  doctrine  was  laid  down  in  consequence  of 
the  court  considering  this  as  a  statutory  action,  to  which  it  was 
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necessary  to  aoeonunodate  tlie  Tecorerj  hy  cbsngatg  general 
principles  of  law  applicable  to  other  cases;  for  it  will  appear,  by 
a  reference  to  the  statnte,  that  it  preseribea  no  remedy  for  en- 
forcing the  penalty,  atul  that  debt  was  brought  upon  the  com- 
mon-law principle  that,  where  a  atatate  gives  a  penalty,  debt 
may  be  brought  to  recover  it  In  this  case  the  statute  gives  the 
action  of  debt,  and  I  cannot  perceive  in  what  other  form  than 
this  one  which  has  been  adopted  the  declaration  oonld  have  been 
drawn.  Had  it  claimed  the  smallest  som,  it  might  have  been  leas 
than  the  jury  might  have  thon^t  tJie  United  States  entitled  to 
recover;  and  yet  judgment  could  not  have  been  ^ven  for  mor& 
I  know  of  no  precedent  for  a  deelaration  in  debt,  claiming  no 
precise  smn  to  be  due  and  detained,  nor  any  principle  of  law, 
which  would  sanction  sach  a  form.  On  the  other  hand,  I  find 
abundant  authority  for  saying  that  the  demand  of  one  som  does 
not  prevent  the  recovery  of  a  smaller  sunt,  where  it  is  diminished 
by  extrinsic  circumstances. 

BtJLBE 


Same  Subject— Bepletnn.* 

WILLIAMSON  V.  RINGGOLD. 

4  Cranch  C.  C.  {Circuit  Court  for  the  Dittrici  of  Columbia) 
39.  1830. 

Cbanch,  C.  J.  This  is  a  replevin  for  the  plaintiff's  goods, 
taken  on  a  fieri  facias,  against  John  'Wells,  Jr.,  at  the  snit  of 
Thomas  Oarbeny,  issued  out  of  this  oourL  Mr.  Morfit,  for  the 
defendant,  has  moved  the  court  for  a  return  of  the  goods  under 
the  act  of  assembly  of  Maryland,  1785,  ch.  80,  §  14  (and  also 
for  a  venditioni  exponas),  because  the  goods  were,  as  it  is  said, 
in  the  custody  of  the  law,  and  therefore  could  not  lawfully  be 
replevied,  whether  the  plaintiff  in  replevin  was,  or  was  not,  the 
owner  of  the  goods  at  the  time  of  the  taking,  and  whether  th^ 
w«re  taken  by  the  manhal  out  of  the  actual  posKSEiion  of  the 
plaintiff  in  replevin,  or  out  of  the  actual  po»enion  of  Wells,  the 

«See  Bee.  1581,  Vol.  10,  Cjclopedla  9t  Law. 
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aebtor  in  the  execnticm.  It  is  rmdeistood  to  be  admitted  in  ar- 
gument, that  tile  goods  were  the  property  of  the  plaintiff  in  re- 
plevin, at  the  time  of  the  taking  by  the  defendant,  aod  that  the 
defendant  took  them  to  satisfy  the  execution  against  Wells.  It 
is  not  stated  whether  they  ever  had  been  ia  the  poaseesion  of  t^e 
plaintiff,  nor  whether  they  were  taken  from  the  actual  posses- 
sion of  Wells,  or  from  the  actaal  or  oonstroctive  possession  of  the 
plaintiff. 

If  the  goods  never  had  been  in  the  poeeesraou  of  the  plaintiff, 
they  mmt  be  returned  to  the  defendant  nnder  the  act  of  as- 
sembly, 1785,  ch.  80,  g  14,  npon  a  retomo  hdbendo  bond  being 
given  by  the  defendant;  for  that  act  strongly  implies  that  the 
return  to  the  defendant  is  to  be  ordered  of  course;  unless  the 
defendant  obtained  the  possession  "forcibly  or  fraudulently ;" 
or  that  the  posaeesion  having  been  first  in  the  plaintiff,  "was  got 
or  retained  by  the  defendant,  without  proper  authority  or  right 
derived  from  the  plaintiff;"  in  which  ease  the  court  is  author- 
ized "to  refuse  to  order  a  return  to  the  defendant,  until  a  judg- 
ment is  given  in  the  aetion."  But,  upon  such  return,  when  or^ 
dered,  the  defendant  must  give  bond  and  security  to  restore  the 
goods  to  the  plaintiff,  if  such  should  be  the  judgment  of  the 
court  If,  therefore,  the  plaintiff  cannot  show  that  the  defend- 
ant took  the  goods  out  of  his  actaal  or  constructive  possession, 
the  return  must  be  ordered,  of  course,  to  the  defendant.  Cnl- 
lum  V.  Bevans,  6  Har.  &  Johns.  471. 

The  motion  for  a  return,  upon  the  ground  that  goods  in  the 
custody  of  the  law  are  not  to  be  replevied,  is,  in  effect,  a  motion 
to  qnash  the  replevin;  for  if  the  return  should  be  ordered,  it 
must  be  without  bond ;  and  such  an  order  would  be  of  course,  if 
the  plaintiff  in  replevin  were  the  debtor  in  the  writ  of  fieri 
faeia»;  for  the  law,  in  that  respect,  is  well  settled  in  this  eonn- 
try  as  well  as  in  England.  But  it  is  not  well  settled,  either  there 
or  here,  that  a  man  cannot  maintain  replevin  for  his  goods 
taken  out  of  his  sctual  or  constructive  possession  by  an  ofScer, 
to  satisfy  an  execution  against  a  third  person.  In  some  of  the 
states  it  is  well  settled  that  he  can.  But  in  Maryland,  i^e  court 
of  appeals  has  lately  delivered  a  solemn  opinion  that  he  cannot, 
in  the  case  of  Cromwell  v.  Owens,  7  Har.  &  Johns.  60,  61. 

In  England,  it  uitU  he  found  that  every  case  adduced  in  sup- 
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port  of  the  rule,  that  replevin  wSl  not  lie  for  goodt  m  cuatodf/ 
of  tke  law,  are  case*  wkere  the  plaintiff  in  replevin  uku  the 
debtor  himsdf.  It  is  said  to  be  a  rule  foimded  npon  the  pol- 
icy  of  the  law;  and  the  reason  given  by  Gilbert  on  Keplevin,  161, 
in  the  very  passage  relied  upon  in  support  of  the  role,  is,  that 
"it  would  be  troubling  the  execution  awarded,  if  the  party  <m 
whom  the  mou^  was  to  be  levied  should  fetch  back  the  goods  by 
a  replevin;  and,  therefore,  they  ctHistrue  such  endeavors  to  be 
a  contempt  of  their  jurisdiction ;  and  npon  that  account  commit 
the  offender."  Qoods  seized  and  held  by  a  trespasser  cannot, 
surely,  be  said  to  be  in  custody  of  the  law,  except  as  against  the 
trespasser  himself,  when  they  are  seized  in  execution.  The  pol- 
icy of  the  law  refuses  him  the  right  to  question  the  validity  of 
the  judgment,  or  to  deny  his  interest  in  the  proper^,  by  any 
means  that  would  defeat  or  delay  the  execution ;  bat  it  does  not 
refuse  a  tiiird  person  the  means  of  protecting  his  rights  from 
ill^al  violation. 

Tke  general  rule  is  that  ref^evin  wiU  lie  wherever  trespass  wm 
lie  for  taking  the  plaintiff  'g  goods.  There  is,  however,  this  differ- 
ence between  trespass  and  replevin,  that  trespass  wM  lie  upon 
possession  alone;  but  replevin  requires  property  in  the  plaintiff. 
All  that  is  necessary  to  support  the  action  is  property  in  the 
plaintiff,  either  general  or  special,  and  a  wrongful  taking  from 
the  pluntiff 's  possession,  either  actual  or  coDstruetive.  The  idea 
sn^ested  by  Blackstone,  and  repeated  by  several  other  element- 
ary writera,  that  replevin  will  only  lie  for  goods  taken  by  dis- 
tress, has  no  foundation.  I  have  not  found  it  supported  by  a 
single  adjudged  case.  On  the  contrary,  the  cases  are  abundant, 
from  the  time  of  the  year  books  to  the  present  moment,  in  which 
replevin  has  been  supported  for  goods  not  taken  by  distress. 
Blackstone  (3  Com.  145,  b.)  says:  "The  wrongful  taking  of 
goods  being  thus  most  clearly  an  injury,  the  next  consideration 
is,  what  remedy  the  law  of  England  has  given  for  it.  And  this 
is,  in  the  first  place,  the  restitntion  of  the  goods  themselves,  so 
wrongfully  taken,  with  damages  for  the  loss  sustained  by  aueh 
unjust  invasion;  which  is  effected  by  action  of  replevin." 
"This  obtains  only  in  one  instance  of  an  unlawful  taking,  tiiat 
of  a  wrongful  distress."  For  this  assertion  he  cites  no  author^ 
ity  whatever;  and  it  is  believed  none  can  be  foond. 


DigizedbyGoOglC 


WILLIAMSON  T.  BINGOOU)  216 

Baron  Gilbert,  whoae  treatise  upon  the  law  of  replevins  was 
published  some  years  before  Blackstone's  C(mmieatariea,  defines 
the  writ  of  replevin  thus:  "A  replevin  is  a  justicial  writ  to  the 
sheriff,  complmmng  of  an  unjutt  taking  and  detention  of  goods- 
or  chattels,  commanding  the  sheriff  to  deliver  back  the  tame  to 
the  ovmer,  upon  security  given  (rt  tnofte  out  the  injustice  of  fuch 
taking,  or  else  to  return  the  goods  and  chattels."  Gilbert  on 
Replevins,  58.  Sellon,  vol.  2,  p.  153,  following  Blackstone,  says: 
"Replevin  is  a  remedy  grounded  upon  a  distress;  for  goods  are 
<Hily  replevisable  when  they  have  been  taken  by  way  of  distress." 
But  he  dtes  no  authority  except  Co.  Lit.  145,  which  gives  no 
countenance  to  such  a  doctrine.  It  only  shows  t^t  replevin  is 
the  proper  remedy  in  cases  of  distress  for  rent;  bat  not  that 
replevin  will  not  lie  for  goods  not  distrained-  On  the  contrary. 
Lord  Coke  says,  that  when  the  defendant  clums  property,  al- 
thongh  npon.  the  plaint  the  sheriff  cannot  try  the  question,  "yet 
the  plaintiff  may  have  a  writ  de  proprietafe  probanda,  directed 
to  the  sheriff,  to  tiy  the  property;  and  if,  tiierenpon,  it  be  found 
for  the  plaintiff,  then  the  sheriff  to  make  deliverance  (for  so  be 
the  words  of  the  writ) ;  and  if  for  the  defendant,  he  can  no 
further  proceed.  But  that  is  but  an  inquest  of  office ;  and,  there- 
fore, if  thereby  it  can  be  found  against  the  plaintiff,  yet  he  may 
have  a  writ  of  replevy  to  the  sheriff;  and  if  he  return  the  claim 
of  property,  etc.,  yet  it  shall  proceed  in  the  court  of  common 
pleas,  where  the  property  shall  be  put  in  issue  and  finally  tried." 
This  passage  shows  that  replevin  will  lie  to  try  the  title  to  goods 
which  have  been  wrongfully  taken  from  the  possession  of  the 
plaintiff.  In  the  action  of  replevin,  neither  the  writ  nor  the 
declaration  says  anything  of  the  goods  being  taken  as  a  distress. 
The  injury  complained  of  is  that  the  defendant  to(*  and  un- 
justly detains  the  plaintiff's  goods,  not  that  he  took  them  for 
any  particular  purpose. 

In  the  case  of  Shannim  v.  Shannon,  X  Sch.  &  Lef.  327,  Lord 
Redesdale  aaya,  "Mr.  Justice  Blackstone 's  definition  of  the  ac- 
tion of  replevin  is  certainly  too  narrow.  Many  old  authorities 
will  be  foond  (in  the  books)  of  replevin  being  brought  where 
there  was  no  distress."  "It  is  an  action  founded  on  a  taking, 
and  the  right  which  the  party  from  whom  the  goods  were  taken 
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has  to  have  them  restored  to  him,  ontil  the  qnertim  of  title  to 
the  goods  is  determined." 

In  the  case  of  Meany  t.  Head,  1  Maaon,  322,  Mr.  Justice  Story 
said :  "  At  common  law  a  writ  of  replevin  never  lies,  onlem  there 
has  heen  a  tortious  taking,  either  originally  or  by  constradiou 
of  law,  by  some  act  which  makes  the  party  a  trespasser  db  initio. " 
In  Ilsley  T.  Stubbs,  5  Mass.  283,  Mr.  C.  J.  Parsons  said:  "The 
defendant,  to  sapport  Ms  plea,  has  argned  that  replerin  at  ctKu- 
mon  law  does  not  lie,  unless  where  goods  are  taken  by  distress 
as  a  ple(^.  It  is  true  that  anciently  replevin  was  generally 
sued  out  to  replevy  cattle  taken  by  distress  as  a  pledge;  bat,  in 
fact,  replevin  lies  for  him  who  has  the  general  or  special  prop* 
erty  in  chattels,  against  him  who  has  wrongfully  taken  them." 
So,  in  Sheariek  v.  Huber,  6  Bin.  2,  which  was  replevin  against  the 
purchaser  of  the  plaintiff's  goods,  at  the  sheriff's  sale,  imder  a 
^ri  facias  against  a  stranger,  Mr..  C.  J.  Tilghman  siud:  "No 
doubt  but  replevin  is  the  proper  fonn  of  action;  for  althoag^ 
in  England,  this  form  of  action  has  been  generally  confined  to 
cases  of  goods  distrained  for  rent,  yet,  with  ns  it  has  been  used 
in  all  cases  where  chattels,  in  the  possession  of  (me  person,  have 
been  claimed  by  another."  So,  in  Woods  T.  Nixon,  Addison, 
134,  the  president  of  the  court  of  common  pleas  said:  "The 
practice  in  Pennsylvania  has  been  to  issue  replevin  in  all  cases 
where  a  man  claims  properly  detained  from  him."  So,  in  2 
Wheat.  Selwyn  N.  P.  896,  Selwyn  says,  "that  Blackstone's  defi- 
niti(Hi  is  too  narrow;"  and  Mr.  Wheaton,  in  bis  note,  says  "that 
replevin  lies  for  any  tortious  taking  of  goods  from  the  po»es- 
ffion  of  the  plaintiff,  and  not  in  case  of  a  distress  only,  is  well 
settled  in  England,  and  has  been  recognized  and  adopted  as  sotmd 
doctrine,  by  the  supreme  court  of  New  Toii." 

Dane,  in  his  Abridgment,  vol.  5,  p.  515,  speaking  of  Blaek- 
stone  's  definition,  says, ' '  it  baa  been  truly  observed  that  this  d^- 
nition  is  too  narrow. "  "  The  writ  is  founded  on  a  taking  and  the 
plaintiff's  right  to  have  the  goods  restored  to  him  until  the  ques- 
tion of  title  to  them  is  determined."  And  Daniel  Dolany,  in  his 
opinion  given  in  the  year  1771,  in  the  case  of  Course  v.  Wright, 
1  Har.  &  McH.  396,  says:  "The  case  supposed  would  exemplify 
the  veiy  definition  of  replevin;  'a  remedy,  provided  by  the  law, 
for  the  specific  recovery  of  personal  property  unjustly  taken  and 
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detained;'  though  Blaekstone  says,  very  erroneoofily,  that  re- 
plevin is  only  in  one  instance  of  Tmlawfnl  taking,  that  of  a  wrong- 
ful distrees."  In  the  case  of  Hoi^ins  t.  Hopkins,  10  Johns. 
373^Mt.  C.  J.  Kent  said:  "The  action  of  replevin  is  grounded 
on  a  tortious  taking,  and  it  sounds  in  damages,  like  an  action 
of  trespass,  to  which  it  is  extremely  analogous,  if  the  sheriff 
has  already  made  a  return  (of  the  goods)  and  the  plaintiff  goes 
<mly  for  damages  for  the  caption." 

Comyns  (Dig.  Replevin,  A.)  says:  "Replevin  lies  of  all  goods 
unlawfully  taken."  So,  in  the  ease  of  Pagnbnm  v.  Fatridge,  7 
Johns.  143,  Mr.  Justice  Van  Ness,  in  delivering  the  opinion  of 
the  supreme  court  of  New  York,  said:  "The  opinion  I  expressed, 
on  the  trial  of  this  cause,  that  replevin  lies  only  in  the  case  of  an 
unlawful  distress,  was  a  mistaken  one.  The  passage  to  that  effect 
in  Blaekstone 's  Commentaries  ]»  not  warranted  by  the  bocte. 
This  action  is  usually  bron^t  to  try  the  l^^ty  of  a  distress  -, 
but  it  will  lie  for  any  unlawfol  taking  of  a  chattel.  Possession 
by  the  plaintiff,  and  an  actual,  wrongful  taking  by  the  defend- 
dant,  are  tiie  only  points  requisite  to  support  the  action;  and 
none  of  the  cases  defining  the  nature  of  the  action  confine  it 
specially  to  the  case  of  a  chattel  taken  under  pretense  of  a  dis- 
tress. The  old  authorities  are,  that  replevin  lies  for  goods  taken 
tortiously,  or  by  a  trespasser,  and  the  party  injured  may  have 
replevin  or  trespass  at  his  election.  This  is  so  laid  down  by 
Gascoigne,  J.,  7  H.  4,  28,  b{  and  by  Dauby,  J.,  2  E.  4,  16;  and 
by  Brian,  J.,  6  H.  7,  g;  and  these  dicta  are  cited  as  good  in  law 
in  Bro.  Ab.,  tot  R^levin,  pi.  36,  39,  and  in  Rol.  Ab.,  tit.  Re- 
plevin, B.  The  same  rule  was  admitted  by  the  judges  in  Mason 
T.  Dixtm,  1  Jones,  173,  and  in  Bishop  v.  Montague,  Cro.  Eliz. 
824.  Similar  language  is  held  in  many  of  the  modem  authori- 
ties, and  particularly  by  Barcm  Gilbert,  Baron  ComynB,  and 
Lord  Redesd&le.  The  opinion  of  the  latter  ia  reported  by  Schoales 
and  Lefroy,  in  which  he  lays  down  the  law  vrith  peculiar  ae- 
eOT&cy  and  precision."  The  case  from  6  H.  7,  9,  is  thus  stated 
by  Bnx^e,  Replevin,  pL  36:  "A  man  takes  my  goods  as  a  trea- 
paaser.  I  m^  have  replevin,  although  the  trespasser  has  prop- 
erty by  the  tort,  for  this  is  of  the  property  which  I  had  at  the 
time  of  the  caption ;  but  I  cannot  have  detinue,  for  that  is  of  the 
proper^  which  is  in  me  at  the  time  of  the  aotitHi  brought    (Per 
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Brian) :  "The  oaae  from  the  Year  Bo<^,  7  H.  4,  28,  b,  is  abridged 
by  Brooke,  tit.  Beplevio,  pi.  15,  where  he  says : "  B;  some  replevin 
will  not  lie  for  beasts  taken  contra  pacem;  but,  per  Gascoigne, 
he  may  have  replevin  or  trespass."  The  case  from  2  E.  4,  16, 
is  thus  abridged  by  Brooke,  tit.  Replevin,  pi.  39  (per  Danby) : 
"when  a  trespasser  takee  my  goods,  I  may  have  replevin,  for  I 
may  afSim  the  property  in  me,  <»■  I  m^  have  trespass,  and  dis- 
affirm the  proper^.  Note. — That  b}  him,  where  a  man  delivers 
his  goods  to  W.  N.,  and  a  stranger  takes  them,  yet  the  bailor 
may  give  them  to  another  and  the  gift  is  good.  Littleton,  con- 
tra, for  the  property  is  in  the  stranger;  and  be  said  well,  as  it 
seems;  and  yet  that  replevin  lies,  is  good  law,  tm  this  is  of  the 
property  that  was  in  him  at  the  time  of  the  caption ;  bat  in  the 
other  case,  the  property  was  not  in  him  at  the  time  of  the  ^ft" 
These  cases  are  also  cited  by  BoUe,  in  his  Abridgment,  tit.  Re- 
plevin, B.  2,  as  good  law.  He  also  says  (tit.  Replevin,  e.  1) : 
"If  the  cattle  of  a  man  are  manuring  and  agisting  my  land, 
levant  et  eoucKtmt,  and  are  taken  by  stran^rs,  I  m^y  have  re- 
plevin. 42  E.  3, 18;  21  EL  8, 14,  b;  11  H.  4, 17,  and  2  E.  3,  44." 
The  case  of  Leonard  v.  Stu^,  6  Mod.  68,  was  replevin  for  goods 
of  whii^  the  plaintiff  had  been  cheated. 

It  is  admitted  on  all  hands  that  "property  in  the  defendant," 
or  even  "in  a  stranger,"  is  a  good  plea.  It  follows,  therefore, 
that  when  the  property  is  taken  by  the  defendant,  from  the 
possesion  of  the  plaintiff,  under  the  claim  of  title,  replevin  is 
the  proper  actiim  to  try  that  title.  But  the  plaintiff  in  replevin 
eannot  be  supposed  to  know,  beforehand,  what  pretense  the  de- 
fendant may  set  up  as  an  ezcose  for  the  taking;  and  whether 
that  excuse  be  true  or  not  cannot  be  known  until  the  trial,  so  that 
it  cannot  be  said,  in  any  case  where  the  taking  of  the  plamtiff's 
goods  has  been  from  the  possession  of  the  plaintiff  himself,  that 
replevin  will  not  lie.  It  is  true,  that  in  many  such  cases  of  taking, 
replevin  cannot  be  maintained,  because  upon  the  trial,  it  m^ 
turn  out  that  tbe  taking  was  lawful ;  but  still,  in  those  cases,  re- 
plevin is  tiie  proper  action  to  try  the  lawfulness  of  the  taking, 
and  the  oonrt  will  not  quash  the  writ  before  that  question  is  de- 
cided, unless  the  writ  shall  have  been  issued  under  such  cir- 
oomstancee  as  to  be  a  contempt  of  the  court.  Gilbert  on  Re- 
plevin, 161.    This  h^pens  when  the  improper  interferenee  of 
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<aie  of  the  parties  in  the  catue  obBtnicts  the  exeeatioo  of  the 
JDi^rmeDt  of  the  coiirt.  In  sQch  a  case  it  is  considered  as  a  con- 
structive contempt.  The  general  rule,  then,  is  clearly  eatab- 
Uahed,  that  replevin  wSl  lie  for  every  wrongful  taking  of  the 
plaintiff's  goods  out  of  his  possession. 

But  there  is  said  to  be  an  exception  to  this  general  rule,  and 
that  is,  where  the  goods  are  in  the  custody  of  the  law.  It  may 
be  well  here  to  inquire,  in  wbat  cases  goods  are  said  to  be  "in 
the  custody  of  the  law:"  1.  Wheft  cattle  are  justly  seized  for 
rent  m-rcar,  or  for  damage  feasant,  and  impounded,  but  not  be- 
fore they  are  impounded.  Thus,  Gilbert  on  Replevin,  pp.  61, 
62  (ed.  1757),  says:  "  'Tis  to  be  obeerved  that  there  are  two 
things  complained  of  in  this  writ,  viz.,  the  taking  and  detention 
of  the  pledges,  as  the  words  of  the  writ  express  it,  qua  cepit  et 
injuste  detinet;  but  what  is  principally  contraverted  in  replevin 
is,  whether  the  taking  be  jost  or  not.  For  there  are  but  two  cases 
wherein  a  distress,  justly  taken,  whether  for  rent  or  damage 
feasant,  can  be  unlawfully  detained.  The  first  is,  where  the  ar- 
rears of  rent,  or  amends  for  the  damage,  are  tendered  to  the 
party  distraining;  and  this  tender  must  be  made  before  the 
beasts  are  impounded;  for  when  the  beasts  are  in  the  custody 
of  the  law,  the  person  distraining  cannot  be  said  unlawfully  to 
detain  what  is  in  the  custody  of  the  law."  3.  When  goods  are 
distrained  for  fines  or  taxes,  or  by  way  of  execution  upon  con- 
victions before  inferior  tribunals,  they  are  in  the  custody  of  the 
law;  as  in  The  King  v.  The  Town  Clerk  <tf  QuUford,  8  Mod.  SOS; 
Harriot  v.  8haw,  Comyns'  Rep.  274,  arid  Rex  v.  Monkhouse,  2 
Sir.  1184,  which  were  convictions  under  the  gams  laws.  Win- 
nard  V.  Foster,  2  Lutw.  1191,  where  goods  were  taken  by  attach- 
ment, to  enforce  payment  of  the  judgment  of  an  inferior  court. 
Aylesbury  v.  Harney,  3  Lev.  204,  where  a  silver  cup  was  seized, 
upon  a  condemnation  by  justice  of  the  peace,  under  the  excise 
acts,  for  the  non-entry  of  strong  waters.  Gins  v.  Dams,  2  Lutw. 
1179,  where  cattle  were  taken  by  a  warrant  of  two  justices,  for  a 
poor  rate;  CUft's  Entries,  636,  for  a  militia  fine;  Levinz's  En- 
tries, 152,  on  a  conviction  of  fraud  upon  the  excise;  Lnkin  t. 
Eve,  Moore,  89,  for  amercement  in  a  court  leet ;  Co.  Ent.  570,  b, 
572,  a,  573,  a;  Fletcher  v.  Ingram,  5  Mod.  124;  Stephens  v. 
Haugbton,  2  Str.  847;  Tott  v.  Ingram,  1  Brownlow,  185,  189. 
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So,  for  breach  of  &  b^-law,  'Winch.  Ent.  90;  3  Wils.  155.  So,  for 
a  poor-rate,  Milward  t.  CoflBn,  2  W.  Bl.  1330.  So,  for  a  judg- 
ment of  commiasioners  of  sewers,  Pritehard  t.  Stepheoa,  6  T.  R. 
522.  These  were  all  cases  where  the  goods  were  clearlf  in  the 
custody  of  the  law,  and  yet  there  was  no  question  that  replevin 
would  he.  In  many  of  them  the  plaintiff  recovered,  and  in  all 
of  them  the  causes  appear  to  have  been  tried  upon  their  merits, 
except  the  case  of  Rex  v.  Monkhouse,  2  Str.  1184,  where  the  court 
granted  an  attachment  against  the  under-sheriff  for  granting  a 
r^levin  for  goods  seized  under  a  conviction,  by  an  inferior 
tribunal  for  deer  stealing.  It  is  a  very  short  note  of  a  case,  and 
it  does  not  appear  whether  the  replevin  was  quashed,  nor  whether 
the  officer  was  punished  for  the  contempt.  But  in  a  preceding 
case,  Rex  v.  Burchett,  1  Str.  567,  which  was  replevin  for  goods 
taken  upon  a  distress,  under  the  game  laws,  the  court  discharged 
the  rule  to  show  cause  why  an  attachment  should  not  issue 
against  the  officer  who  issued  the  replevin,  and  refused  to  set 
aside  or  quash  the  replevin.  S.  G.  in  8  Mod.  208.  The  reason 
given  for  discharging  the  rule  was,  "that  it  was  only  a  contempt 
to  the  inferior  jurisdicticm  of  the  justices,  and,  in  that  case,  the 
B.  B.  never  interposes." 

A  third  case,  where  goods  are  said  io  he  in  the  custody  of  the 
law,  ia,  where  they  have  been  seized  in  execution,  upon  a  writ  of 
fieri  facias,  or  attachment  issvAng  from  a  superior  court. 

In  this  case,  it  is  admitted  on  all  hands  that  the  debtor  himself 
will  not  be  permitted  to  replevy  them  out  of  the  hands  of  the 
officer ;  but  this  cannot  be  on  the  ground  that  the  goods  are  in  the 
custody  of  the  law,  for  they  are  equally  in  the  custody  of  the 
law  when  i^strained  and  impounded  for  rent  arrear,  or  for  dam- 
age feasant,  or  for  taxes,  or  for  fines,  or  by  way  of  execution  of 
the  judgments  of  inferior  tribunals ;  and  yet  the  hooks  are  full 
of  cases  of  replevin  for  goods  thus  seized,  and  in  custody  of  the 
law.  It  is  only  upon  the  ground  of  constructive  contempts  of 
court,  out  of  court,  that  the  superior  tribunals  in  England  have 
restrained  the  issuing  of  a  replevin,  where  the  debtm-,  or  any 
party  to  a  suit  in  those  tribunals,  has  attempted  to  ohstmet  the 
execution  of  their  judgments.  Thus  Gilbert  (on  Replevin,  161) 
says, "  If  a  superior  jurisdiction  award  an  execution,  it  seems  that 
no  replevin  lies  for  the  gooda  taken  by  the  sheriff  by  virtue  of 
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the  exeetition,  and  if  any  person  should  pretend  to  take  out  a  re- 
pIevi^  and  execute  it,  the  court  of  justice  would  commit  them 
for  a  cmtempt  of  their  jurisdiction,  because,  by  every  execution 
the  goods  are  in  the  custody  of  the  law,  and  the  law  ought  to 
ga&td  them;  and  it  would  be  troubling  the  execution  awarded, 
if  the  party  on  whom  t^e  money  was  to  be  levied  should  fetch 
back  the  goods  by  a  replevin ;  and  therefore  they  construe  such 
endeavora  to  be  a  contempt  to  their  juriadiction,  and  upon  that 
account,  commit  the  offender.  But  if  any  inferior  jurisdiction 
issues  an  execution,  a  replevin  will  lie  for  the  goods  taken  by  that 
execution ;  because  the  mf  erior  jurisdiction,  being  restrained  with- 
in particular  limits,  the  officer  who  took  the  goods  is  obliged 
to  show  that  he  took  the  goods  within  those  limits;  and  that 
the  inferior  court  which  issued  the  execution  did  not  exceed  their 
authority  in  issuing  it.  Besides,  an  inferior  court  cannot  com- 
mit for  contempt  oat  of  the  court ;  and  hence  it  is  that  the  otS- 
eer  of  an  inferior  court  is  to  show  by  what  authority  he  took  the 
goods.  Thus,  in  a  replevin  the  defendant  was  put  to  justify  by 
a  condemnation,  before  a  justice  of  peace  for  not  entering  of 
strong  waters ;  and  a  warrant,  on  that,  for  levying  20  s.  fine  on 
the  plaintiff."    Aylesbury  v.  Harvey,  3  Levinz,  204. 

The  distinction  here  taken  between  the  proceedings  of  courts 
of  superior  and  inferior  jurisdiction  is  very  just,  because  every- 
thing is  presumed  to  be  within  the  cognizance  of  a  court  of  au- 
perior  jurisdiction  which  is  not  clearly  shown  to  be  out  of  it; 
and  nothing  is  presumed  to  be  within  the  cognizance  of  the  in- 
ferior tribunal  unless  clearly  shown  to  be  within  it.  Hence, 
prima  facte,  the  proceedings  of  a  court  of  general  jurisdiction  are 
right;  but  those  of  a  court  of  limited  jurisdiction  are  wroi^  un- 
less everything  appears  upon  the  face  of  the  proceedings  which 
is  necessary  to  give  jurisdiction  to  the  tribunal.  Therefore,  as 
the  debtor  is  not  bound  to  admit  more  than  appears  on  the  face 
of  an  execution  issuing  from  a  court  of  limited  jurisdiction,  and 
as  such  executions  do  not,  on  their  face,  show  all  that  is  necessary 
to  support  the  jurisdiction,  he  is  permitted  to  put  the  ofBeer  or 
the  creditor  upon  the  proof  of  that  jurisdiction ;  and  the  means 
afforded  him  is  a  writ  of  replevin,  to  try  the  lawfulness  of  the 
distreas,  or  of  the  caption  of  the  goods.  It  is  true  that  the  judg- 
m^it  and  the  execution  of  an  inferior  or  limited  tribunal  are  as 
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valid,  in  all  matters  within  its  jarisdictioD,  as- those  of  a  court 
of  general  jurisdictioi) ;  but  the  question  of  jurisdiction  of  an 
inferior  tribunal  is  always  open;  and  he  cannot  be  "construed" 
to  be  guilty  of  a  contempt,  who  only  takes  the  usual  legal  means 
of  trying  the  lawfulness  of  that  seizure  of  bis  goods  which  has 
been  made  under  the  process  of  a  court  of  doubtful  jurisdiction. 
It  is  only  where  the  issuing  or  the  service  of  the  writ  of  replevin 
can  be  punished  as  a  contempt  of  the  court  from  which  the  ex- 
ecution issued,  that  the  boohs  show  that  replevin  will  not  lie  for 
goods  tak^i  in  execution.  The  books,  however,  are  incorrect  in 
saying  that  in  such  cases  replevin  will  not  lie.  They  only  mean 
to  say  that  the  party  serving  the  writ  will  be  liable  to  attach- 
ment for  his  contempt  in  obetrueting  the  execution  of  the  judg- 
ment of  the  court,  and  that  the  court  will  perhaps  quash  the  writ 
which  is  the  means  of  that  obstruction.  The  additional  reason, 
therefore,  given  by  Gilbert  is  a  sound  one,  why  the  rule  is  only 
applicable  to  goods  taken  by  execution  from  the  superior  courts; 
to  wit,  that  they  only  can  punish  for  constructive  contempts  ovA 
of  court.  The  ideas  of  Oilbert  upon  this  point  are  strongly  sup- 
ported by  Chief  Baron  Eyre,  in  giving  his  opinion  in  the  case 
of  Cawthome  v.  Campbell,  cited  in  Anstruther's  Reports,  pp. 
206,  212.  The  question  was  upon  the  authority  of  the  court  of 
exchequer  to  remove  into  that  court,  from  another  court,  an 
action  of  trespass  brought  against  the  commissioners  of  excise. 
The  Chief  Baron  placed  the  authority  to  remove  the  cause  upon 
the  ground  of  the  action  being  a  contempt  of  the  prerogative  of 
the  Mi^  in  relation  to  his  revenue;  and,  in  p.  212,  speaking  of 
a  case  decided  in  the  time  of  Henry  VII,  he  says,  "In  this,  they 
evidently  proceeded  upon  a  general  analogy  to  the  proceedings  m 
other  courts ;  for  there  is  no  court  that  suffers  its  process,  either 
to  be  insulted  or  to  be  materially  interrupted;  and  whenever 
this  is  attempted,  it  is  a  contempt  upon  which  the  court  proceed 
to  grant  attachments  in  the  first  instance."  "But  that  this  juris- 
diction is  not  a  very  novel  thing,  nor  this  a  single  instance,  we 
may  collect  from  other  cases  that  are  very  clearly  established; 
namely,  that  if  a  man,  at  this  day,  there  being  a  seizure  in  order 
to  condemnation,  was  to  presume  to  replevy  the  goods,  it  would 
be  a  contempt  of  the  court  for  which  an  attachment  would  be 
granted  instantly."    "So  if  a  distress  is  taken  for  a  fee-fajim 
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rent,  or  other  duty  to  the  crown,  it  is  considered  a  contempt  to 
replevy ;  and  au  attachment  will  issue  upon  it,  as  appears  by  the 
ease  of  The  Kii^  v.  Oliver,  in  Bonbary,  14."  "Originally, 
therefore,  it  seems  to  me,  that  to  call  into  qtiestion,  or  in  any 
manner  to  interrnpt  the  conree  of  the  prerogative  jurisdiction, 
was  treated  as  a  contempt  of  the  process  of  the  court,  and  pro- 
ceeded against  immediately  as  such." 

The  only  cases  cited  in  support  of  the  rule  that  goods  taken  in 
execution  cannot  be  replevied  are  cases  of  contempt ;  unless  the 
locse  dictum  of  Bacon  in  his  Abridgment,  tit  Replevin,  C,  re- 
specting Bradshaw's  Case,  and  the  dictum  of  Mr.  Justice  Powell, 
there  referred  to,  can  be  called  cases,  where  none  of  the  facta 
of  the  case  are  stated,  nor  any  book  referred  to  in  which  they 
can  be  fotmd.  Bacon  says,  upon  his  own  authority,  that  "it 
was  ruled,  in  the  case  of  one  Bradshaw  (T.  12  W.  3,  in  C.  B.), 
that  when  an  act  of  parliament  orders  a  distress  and  sale  of 
goods,  this  is  in  the  nature  of  an  execution,  and  replevin  does  not 
lie;  but  if  the  sheriff  grants  one,  yet  it  is  not  such  a  contempt 
as  to  grant  an  attachment  against  him.  And  Powell,  Justice, 
said  he  remembered  a  ease  in  the  exchequer,  where  a  distress  was 
taken  for  a  fee-farm  rent  due  to  the  king,  yet,  upon  debate  in 
the  court,  no  attachment  was  granted,  though  it  was  the  king's 
case."  In  these  eases  there  was  neither  an  actual  nor  a  eon- 
structaTe  contempt  of  the  authority  of  any  court ;  for  the  first 
case  supposes  a  distress  and  sale  under  an  act  of  parliament; 
and  the  other  was  a  distress  for  rent ;  when,  therefore,  it  is  said, 
that  in  such  cases  replevin  will  not  lie,  I  understand  the  expres- 
sion to  mean  no  more  than  that  replevin  cannot  be  maintained. 
Thus,  it  is  said  generally  that  replevin  lies  only  for  a  wrongful 
taking;  meaning  that  it  can  be  maintained  in  such  case  only; 
not  that  it  will  not  lie  to  tiy  the  question  whether  wrongful  or 
not. 

In  the  note  in  the  new  edition  of  Bacon's  Abridgment  (Phila. 
1811,  vol.  6,  p.  56),  it  is  said:  "A  replevin  dora  not  lie  for  goods 
seized  by  warrant  of  a  justice  of  the  peace  upon  a  conviction  for 
destruction  of  the  game,  etc.  Semb.,  2  Mod.  Gas.  208,  209." 
This  reference  is,  no  doubt,  to  the  ease  of  The  King  v.  The  Town 
Clerk  of  Guilford,  reported  in  1  Mod.  Cas.  (8  Mod.)  208,  209, 
B.  B^  10  Geo.  1724,  which  waa  this;    "One  Burchett  was  con- 
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victed  by  a  justice  of  peace  for  keeping  dogs,  nets,  and  ferreta 
to  catch  conies,  not  being  qualified,  etc  And  by  a  warrant  from 
tbe  said  justice,  bis  goods  were  distrained  for  the  forfeiture ;  and 
■whilst  they  were  in  poflsessiou  of  the  constable,  and  before  they 
were  sold,  the  town  clerk  granted  a  replevin  to  take  them  fnmi 
the  constable.  And  now  it  nas  moved  to  set  the  replevin  arade, 
because  goods,  thus  taken  by  distress  on  such  convictions,  are 
irrepleviable;  and  for  an  attachment  against  the  town  clerk. 
"The  court  would  not  set  aside  the  replevin;  but  made  a  rale 
to  show  cauae  why  an  attachment  should  not  go."  This  case  ap- 
pears again  in  Strange,  567,  under  the  name  of  Dominius  Rex  v. 
Burehett,  thus:  "The  court  ordered  an  attachment  nut  agiunat 
the  town  clerk  of  Guilford,  and  a  defendant  convicted  on  the 
game  act,  for  granting  and  issuing  out  a  replevin  for  goods  dis- 
trained for  the  penalty ;  but  on  showing  cause  at  the  next  term 
when  Eyre,  Jostice,  only  was  present,  he  discharged  the  rule, 
because  it  was  only  a  contempt  to  the  inferior  jurisdiction  of  the 
justices,  and- in  that  case,  6.  R.  never  interposes."  This  case, 
then,  is  a  direct  authority  against  the  principle  which  it  is  cited 
to  establish ;  for  the  court  both  refused  to  quash  the  replevin  and 
to  issue  an  attachment  of  contempt  for  issuing  it.  There  is  also 
in  the  same  edition  of  Bacon's  Abridgment,  vol,  6,  p.  56,  this 
other  note  a.  to  the  ease  of  Bradshaw,  there  cited:  "But  now, 
in  such  oasds,  it  is  considered  as  a  contempt  for  a  party  to  re- 
plevy; and  an  attachment  will  issue  upon  it.  Rex.  v.  Oliver, 
Bunb.  14."  I  have  not  seen  Bunbury's  report  of  that  case;  but 
it  is  a  case  of  a  fee-farm  rent  doe  to  the  king,  cited  by  Chief 
Baron  Eyre,  in  the  case  in  Anatruther,  before  mentioned.  It  waa 
a  prerogative  case  in  the  exchequer,  and  therefore  gives  no  sup- 
port to  the  rule  respecting  goods  taken  in  execution  from  an  in- 
ferior court;  except,  that  it  shows  contempt,  and  not  mere  cus- 
tody of  the  law,  is  the  ground  of  the  rule.  The  note  goes  on 
further  to  say,  that  "replevin  does  not  lie  for  goods  distrained 
on  a  conviction  for  deer-stealing;  and  if  a  sheriff  grants  it,  an 
attachment  shall  go  against  him.  Rex  v.  Monkhouse,  2  Str. 
1184."  The  whole  case  in  Strange  is  in  these  words:  "The 
coort  granted  an  attachment  against  the  under-sheriff  of  Cum- 
berland for  granting  a  replevin  of  goods  distrained  on  a  ceo- 
viction  for  deer-stealing."    This  is  the  whole  case;  and  yet  it 
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seema  to  be  the  principal  authority  upon  whidi  all  the  bookB 
rely  to  support  the  principle  that  goods  taken  under  an  execution 
from  an  inferior  court  cannot  be  replevied;  although  in  many 
preceding  cases  of  that  kind,  as  we  have  before  seen,  replevin 
was  maintained.  t 

Mr.  Dumford,  in  his  note  to  the  case  of  Pearson  v.  Roberts  in 
Wiiles'  Rep.  672,  in  controverting  the  position  of  Chief  Baron 
Gilbert  that  replevin  will  lie  for  goods  taken  by  an  execution 
ianied  by  an  inferior  jurisdiction,  says  that  "the  two  reasons 
given  by  Gilbert  by  no  means  warrant  it."  "His  first  reason," 
says  Mr.  Dumford,  "fails,  if  the  officer  took  the  goods  within 
the  limits  of  the  particular  jnrisdiction,  and  if  the  inferior  court 
did  not  exceed  their  authority  in  iaauing  the  execution ;  in  short, 
if  it  be  a  legal  execution  regularly  executed."  Surely  Mr.  Dum- 
ford could  not  mean  to  say  that  this  is  a  reason  why  replevin 
should  not  lie  to  try  the  question  whether  the  goods  were  taken 
within  the  limited  jurisdiction,  and  whether  the  court  did  not 
exceed  its  jurisdiction  in  issuing  the  execatiou.  If  he  did,  it  is 
a  petitio  principii.  As  well  might  he  say  that  for  goods  taw* 
fully  taken  as  a  distress  for  rent,  replevin  will  not  lie,  in  order  to 
try  the  question,  whether  lawfully  taken  or  not 

The  question  which  Gilbert  was  discussing  was  not  whether 
replevin  could  be  maintained  for  goods  lawfully  taken  in  execu- 
tion, but  whether  it  will  lie  for  goods  taken  in  execation,  whether 
lawfully  or  unlawfully;  that  is,  whether  the  plaintiff  will  be 
permitted  to  commence  that  sort  of  action  to  try  the  lawfulness 
of  the  taking,  and  to  get  back  his  goods  while  that  question  shall 
be  pending.  Mr.  Dumford's  argument  only  goes  to  show  that 
the  plaintiff  would  not  be  entitled  to  recover  upon  the  trial,  not 
that  he  might  not  commence  the  suit.  ' '  And  with  regard  to  the 
second  reason,"  Mr.  Dumford  says,  "it  does  not  follow,  because 
an  inferior  court  cannot  commit  for  a  contempt  out  of  court, 
that  therefore  a  replevin  will  lie;  the  want  of  authority  to  in- 
flict one  particular  (and  that  an  extraordinary)  punishment  for 
doing  the  thing  does  not  prove  that  the  thing  itself  may  be  legally 
Aaae."  Here  is  the  beting  of  another  principle,  to  wit,  that 
the  role  is  not  grounded,  as  Gilbert  supposed,  upon  the  doctrine 
of  constructive  contempts.    If  the  rule  be  grounded  entirely 
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upon  that  doctrine,  then  the  mie  does  not  apply  to  those  tri- 
bonals  towards  which  there  can  be  ao  conatructiTe  oontempt. 

Mr.  Dnrnford  observes,  "The  only  authority  cited  by  Oilhert 
in  support  of  this  opinicm  is  t^e  case  of  Aylesbury  v.  Harvey, 
3  Lev,  204,  of  which,"  he  says,  "it  is  snfBoieut  to  observe,  lat, 
that  this  question  \'as  neither  agitated  at  the  bar  nor  decided 
by  the  bench ;  and  2d,  that  the  judgment  of  the  court  was  against 
the  plaintiff  in  replevin."  Now,  it  was  because  the  question 
was  not  agitated  nor  decided  by  the  bench,  that  Gilbert  cited 
it  as  authority  that  whenever  the  defendant  in  replevin  justifies 
under  the  authority  of  a  tribunal  of  limited  jurisdiction,  he  must 
show  that  he  took  the  goods  within  the  limits,  and  that  the  in- 
ferior court  did  not  exceed  its  jurisdiction;  and  that  replevin 
will  lie  for  goods  taken  under  the  authority  of  such  a  limited 
jnrisdiction.  For  it  wiU  be  seen  by  the  pleadings  in  that  case, 
which  are  given  at  full  length  in  Levinz's  Entries,  152,  that  tiie 
defendants  had  able  counsel,  and  that  their  plea  sets  forth  every 
particular  necessary  to  give  jnrisdiction  to  the  court,  and  to 
justify  the  captitm  of  the  goods;  which  particularity  would  have 
been  unnecessary  if  it  were  sufficient  merely  to  show  that  the 
goods  were  taken  under  an  execution  issued  by  such  a  court. 
That  such  a  point  should  not  have  been  sn^ested,  either  by  the 
bar  or  the  bench,  is  strong  evidence  that  such  was  not  then  the 
law.  Mr.  Dumford  proceeds:  "But  in  opposition  to  this  opin- 
iw"  (of  Gilbert)  "may  be  placed  Bradahaw's  Case,  6  Bac.  Ab. 
55;  Bex  V.  The  Sheriff  of  Leicestershire,  1  Barnard,  B.  R.,  110; 
Bex  V.  Monkhonse,  2  Str.  1184;  and  Bex  v.  Burchett,  id.,  note 
1."  The  case  of  Bradshaw  has  been  mentioned  before  as  being 
veiy  loosely  reported.  It  merely  states  "that  a  distress  and 
sale,  under  an  act  of  parliament,  is  in  the  nature  of  an  execu- 
tion, and  replevin  does  not  lie;  yet  the  issuing  of  it  is  no  con- 
tempt." The  particular  circumstances  of  the  case  and  the 
grounds  of  the  decision  are  not  stated,  nor  what  effect  the  deci- 
sion had  upon  the  cause;  whether  to  quash  the  writ,  or  to  guide 
the  jury  in  their  verdict,  or  to  arrest  the  judgment.  So  loose 
a  case  cannot  be  considered  as  entitled  to  any  authority. 

The  next  case  arrayed  against  the  Chief  Baron  is  Rex  v.  The 
Sheriff  of  Leicestershire,  reported,  as  it  is  said,  in  1  Bamardia- 
ton's  Reports  of  Cases  in  B.  R,  110.    This  case  I  have  never  seen. 
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Mr.  Dnmford  has  not  given  na  the  substance  of  it;  but  it  ia 
sufficient  to  aay,  wiUi  Lord  Senyon  (1  East,  642),  "tliat  Bar- 
nardiston  was  a  bad  reporter;"  and  with  Lord  Manafield  (2 
Burr.,  1142),  that  "it  was  marvelous  to  those  who  knew  the 
sergeant  and  his  manner  of  taking  notes,  that  he  should  so  often 
stumble  upon  what  was  right;  but  yet  that  there  was  not  one 
case  in  his  book  which  waa  so  throughout" 

The  next  case  which  is  to  put  down  the  authority  of  Gilbert  ia 
Bex  V.  Monkhouse,  before  mentioned,  and  reported  in  two  lines 
and  a  half.  These,  and  the  case  of  Burchett,  said  to  be  in  a  note 
to  the  case  of  Bex  y.  Monkhouse,  in  Str.  1184,  but  which  is  not 
in  my  edition,  and  which,  no  doubt,  ia  the  ease  which  I  have 
already  cited  from  8  Mod.  208,  209,  and  Strange,  567,  eonstitnte 
the  whole  array,  in  opposition  to  the  deliberate  opinion  of  Gil- 
bert, in  a  well  considered  treatise  upon  the  subject,  supported  by 
the  large  number  of  cases  already  cited,  and  many  more,  which 
I  have  omitted  to  notice,  in  which  replevin  has  been  maintained 
for  goods  taken  by  way  of  execution  of  the  judgments  of  inferior 
tribunals.  Mr.  Dnmford,  indeed,  cites  two  cases  which  are 
against  him,  and  endeavors  to  avoid  their  force.  The  first  ia 
Milward  v.  Coffin,  2  W.  Bl.  1330,  which  waa  replevin  for  goods 
taken  under  a  warrant  of  distress  by  two  justices  of  the  peace 
for  poor-rates.  The  defendant  justified  under  the  statutes  of 
43  Eliz.  and  17  Geo.  2,  as  overseers  of  the  poor;  and  judgment 
was  rendered  for  the  plaintiff.  Mr.  Dnmford  supposes  he 
evades  the  force  of  this  case  by  saying  that  the  justices  exceeded 
their  authori^;  and  that  "the  goods  were  not,  in  contemplation 
of  law,  taken  under  an  execution."  But  that  could  not  be  as- 
certained until  the  trial;  and  it  was  to  try  that  very  question 
that  the  writ  was  issued  and  held  to  lie.  If  the  justices  had 
jurisdiction,  the  goods  were  taken  under  an  execution;  if  they 
had  not  jurisdiction,  they  were  not.  This  was  the  very  point 
tried  in  the  cause,  and  to  try  which  the  writ  was  issued ;  so  that 
replevin  will  He,  whether  the  justices  have  jurisdiction  or  not, 
because  it  must  lie  before  that  question  can  be  decided.  The 
other  case  cited  by  Mr.  Dnmford  is  Pritchard  v.  Stephens,  6  T. 
R.  532,  which  was  a  rule  to  show  cause  why  a  replevin  for  goods 
taken  under  a  warrant  of  distress,  granted  by  commissioners  of 
sewers,  should  not  be  quashed.    The  oounsel  in  support  of  the 
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role  contended  th&t  the  goods  in  question  could  not  be  replevied 
at  all,  and  cited  the  following  passage  from  Callis,  200  (a  book 
which  I  have  never  seen) :  "If,  upon  a  judgment  given  in  the 
Icing 'a  court,  Or  Upon  a  decree  made  in  this  court  of  sewers,  a  writ 
or  warrant  of  distringas  ad  reparationem,  or  of  that  nature,  be 
awarded,  and  the  party's  goods  be  thereby  taken,  these  goods 
ought  not  to  be  delivered  by  replevin,  to  be  taken  either  out  of 
this  court  or  out  of  any  other  court  of  the  king;  because  it  is  an 
execution  out  of  a  judgment."  And  the  counsel  stated  that 
Callis,  in  page  197,  makes  a  distinction  between  those  goods  that 
remain  in  the  custody  of  the  officer  nnder  the  seizure,  and  those 
that  afterward  come  into  the  hands  of  a  purchaser,  saying  that 
the  former  are  not  replevisable ;  and  that  Callis,  also,  in  page 
195,  in  distinguishing  inferior  from  superiw  courts,  aajB  of  the 
former,  "a  replevin  doth  not  lie,  and  oi^^ht  not  to  be  granted 
from  the  sheriff  or  any  of  his  deputies,  for  that  the  Sewer  is  a 
judicial  court  of  record,  and  of  greater  anth<»nty  than  the  power 
of  the  sheriff,  which,  in  these  cases,  is  bat  ministerial."  The 
counsel  on  the  other  side  said,  "  It  is  not  necessary  to  controvert 
the  opinions  of  Callis,  which  have  been  relied  on  by  the  defend- 
ant (though  it  might  be  shown,  if  necessary,  that  those  opiniona 
are  not  tenable),  because  no  judgment  was  in  fact  given  by  Uie 
commissioners  of  sewers. ' '  The  court  said  that,  "  at  all  events, 
this  was  a  reason  why  they  ought  not  to  interfere  in  this  sum- 
mary way  by  quashing  the  proceedings,  but  should  leave  it  to 
the  defendant  to  put  his  objection  on  record  in  a  formal  manner; 
and  in  the  coarse  of  the  argument  Lord  Kenyon,  C.  J.,  expressed 
very  strong  doubts  respecting  the  opinions  cited  from  Callis." 
The  rule  was  discharged,  and  we  have  heard  no  more  of  the  cause. 
These  opinions  of  Callis,  rejecting  which  Lord  Eenyon  expressed 
such  strong  doubts,  are  the  very  opinions  which  Mr.  Bumford 
attempts  to  support  in  his  note  to  the  case  of  Pearson  t.  Roberta. 
But  it  is  not  true,  as  Mr,  Dumford  alleged,  that  the  only  au- 
thority cited  by  Gilbert  was  the  case  of  Aylesbury  v.  Harvey. 
He  cited  also  the  ease  of  Winnard  v.  Poster,  Lutwyche,  1191 ; 
Bastell's  Entries,  275  (probably  a  misprint  for  553) ;  Bro.  Abr., 
Replevin,  pi.  22 ;  38  Eliz.  3,  3 ;  Lev.  Ent,  152,  aU  atwrngly  sup- 
porting his  opinion.  The  case  of  "Winnard  v.  Foster,  Latw.  1191, 
was  replevin  for  a  cow,  a  stack  of  hay,  and  a  pike  of  hay.    The 
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defendant  made  eogaizance,  aa  bailiff  of  the  sheriff,  and  set  forth, 
in  hia  cognizance,  tiiat  the  oow  and  hay  were  in  the  possession 
of  one  Nathaniel  Day.  That  one  William  Dawson,  at  a  county 
court  of  said  county,  produced  a  writ  of  juiticies  to  the  aheriff, 
by  which  he  was  commanded  to  justice  the  said  Nathaniel  Day 
that  he  render  to  the  said  William  Dawson  £14,  which  he  owed 
him,  etc.,  etc.,  stating,  in  a  minute  manner,  all  the  proceedings 
in  the  county  court;  the  levying  the  plaint;  the  summons  de- 
livered to  the  bailiff  and  his  return;  the  failure  of  Day  to  ai>- 
pear;  the  order  for  attachment  by  his  goods,  and  the  service 
thereof  upon  the  goods  in  question  as  the  goods  of  the  said 
Nathaniel  Day.  The  plaintiff  replied  that,  at  the  time  of  the  cap- 
tion, he  was  in  possession  of  the  cow  and  hay  as  of  his  own 
goods  and  chattels,  and  denied  that  Nathaniel  Day  was  possessed 
of  them  as  his  goods  and  chattels  at  the  time  of  caption ;  upon 
which  traverse  the  issue  was  joined;  and  the  jury  found  the 
iaiue  for  the  defendant  as  to  the  cow,  and  for  the  plaintiff  as  to 
the  hay ;  and  the  plaintiff  had  judgment  for  the  damages  and 
costs  as  to  the  hay,  and  the  defendant  had  judgment  for  the  re- 
turn of  the  cow  and  for  his  costs.  This  case  shows  that  replevin 
will  lie  for  goods  taken  by  attachment  from  an  inferior  court; 
and  that  it  was  supposed,  at  least  by  the  defendant's  counsel, 
necesssTy  to  set  out,  in  the  plea,  minutely,  all  the  circumstances 
which  gave  jurisdiction  to  the  court  under  whose  process  the 
defendant  justified  the  caption. 

The  ancient  forms  of  entries  and  pleadings  are  evidence  of  the 
law.  Gilbert  referred  to  Rastell's  Entries,  although  the  page 
275,  cited,  is  evidently  a  mistake,  yet  in  folio  553,  we  find  the 
form  of  an  avowry  for  an  amereement  or  fine  in  the  lete,  hundred, 
or  torn,  in  which  everything  necessary  to  show  the  jurisdiction 
is  minutely  set  forth  with  all  the  circumstances  of  time,  place, 
etc.  He  also  referred  to  Levinz's  Entries,  152,  which  contains 
the  pleadings  at  large  in  the  case  of  Aylesbury  v.  Harvey,  cited 
by  him  from  3  Levinz,  204,  He  also  referred  to  Bro.  Ab.,  tit. 
Replevin,  pi.  22,  which  contains  an  abridgment  of  the  Tear 
Book,  28  Eiiz.  3,  3,  in  these  words  (translated) :  "Replevin:  the 
defendant  avowed  for  this,  that  he  had  recovered  38  s.  in  the 
court  baron,  by  plaint  there,  and  these  beasts  were  delivered  to 
him  in  execution  of  the  judgment,  and  issue  taken  that  they  were 
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not  delivered  to  him  in  ezecatioa."  These  authorities,  cited  by 
Gilbert,  are,  to  my  mind,  mach  more  satisfactory  in  favor  of 
bia  opinion  than  those  cited  by  Mr.  Dumford  are  against  it. 

It  seems  to  me  very  clearly,  that  the  rule  contended  for  (to 
the  extent  to  which  it  has  been  actually  carried  by  adjudged 
cases)  is  not  founded  npon  the  fact  alone  that  the  goods  are  in 
the  custody  of  the  law ;  but  upon  the  right  and  duty  of  the  court 
to  enforce  its  judgment  against  the  parties  to  the  suit,  and  upon 
its  power  to  punish  as  for  a  contempt,  any  endeavor,  by  a  party, 
to  obstruct  or  defeat  the  execution.  And  I  find  my  opinion 
strongly  corroborated  by  that  of  the  celebrated  Maryland  lawyer, 
Daniel  I>ulany,  in  the  case  already  alluded  to,  of  Coursey  v, 
"Wright,  in  1  Har.  &  McH.  394.  The  question  which  he  was  dia- 
cuoiing  was,  whether  Thomas  Coursey  could  have  brought  re- 
plevin against  T.  Wright,  while  he,  T.  Wright,  had  possession 
of  the  property  under  his  replevin  against  John  Coursey.  Mr. 
Dniany  said,  "I  have  little  doubt  but  he  might."  The  transac- 
tion being  inter  tUios,  as  it  cannot  affect  the  right,  so  neither  can 
it  affect  the  remedy,  which  is  inseparable  from  the  right  The 
cases  in  8  Mod.,  Gilbert  and  Strange,  proceed  on  a  peculiar 
principle.  When  goods  belonging  to  a  defendant  are  t^en  in 
execution  on  fieri  facias,  or  by  distress,  on  conviction,  they  being 
in  the  custody  of  an  officer,  acting  under  the  mandate  of  au- 
thority, are  in  the  custody  of  the  law  for  tie  very  purpose  that 
justice  may  he  done ;  but  if  the  replevin  by  the  defendant  were 
allowable,  the  views  of  justice  might  be  disappointed,  and  the 
very  object  of  the  judgment  destroyed;  but  if  the  property  of 
a  stranger  should  he  taken,  it  would  be  a  wrong,  and  conse- 
quently the  thing  taken  would  not  be  in  the  custody  of  the  law. 
In  the  first  instance  it  would  be  Incongraona  for  the  law  to 
allow  a  process  to  defeat  its  ends;  but  in  the  second,  very  agree- 
able to  its  principles  that  a  man  should  not  suffer  an  injury 
from  the  act  of  a  stranger.  Execution  authorizes  the  officer  only 
to  make,  or  levy  the  debt  or  penalty,  out  of  the  chattels  of  the 
defendant;  but  in  taking,  for  the  purpose,  the  chattels  of  an- 
other person,  he  acts  without  authority.  If  the  sheriff,  on  a  /I  /a. 
against  the  effects  of  A.,  takes  and  sells  the  goods  of  B.,  the 
owner  may  sue  him.  1  Burr.  31.  In  replevin,  the  plaintiff 
shows  tiie  cattle  of  a  stranger  for  the  cattle  of  J.  D.,  and  the 
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officer  takes  them,  he  is  a  trespaaser,  2  Roll,  Ab.,  tit  Beplerin, 
431.  "In  case  of  diBtress  for  rent  airear,  the  goods,  from  the 
first  taking,  are  in  the  custody  of  the  law,  and  not  merely  in  the 
distrainer,  3  Bl.  146;  but  their  being  in  this  costody  does  not 
prevent  the  snit  1^  replevin ;  on  the  contrary,  the  suit  is  most 
proper  in  the  very  instance.  "When  replevin  is  broi^t,  the  de- 
fendant may  defend  his  poEfflession,  if  he  has  property,  by  the 
writ  de  proprietate  probanda.  As  he  has  the  means  to  secure  his 
possession,  and  as  if  the  plaintiff  in  replevin  shonld  fail,  the  de- 
fendant may  be  entitled  to  a  retomo  habendo,  it  might  be  rea- 
sonable (as  full  justice  might  be  obtained  without  it)  to  say 
that  the  defendant  in  replevin  should  not,  daring  the  pendency 
of  the  suit,  bring  replevin  on  his  part,  as  it  woold  tend  to  in- 
finiteness.  But  the  case  of  a  stranger  is  very  different.  He 
cannot  make  himself  party  to  the  snit ;  entitle  himself  to  the  writ 
de  proprietate  probanda,  2  Roll.  Ab.  431,  or  to  a  return,  in  any 
event  of  the  suit.  Not  being  provided  for,  or  having  the  means 
of  security  afforded  him  on  the  suit,  he  consequently  has  a  rem- 
edy by  action  against  the  possessor;  for  there  cannot  be  an  irre- 
mediable right;  and  it  would  shock  the  first  principles  of  justice 
to  allow  that  what  A.  B.  may  do  shall  deprive  C.  of  his  right. 
The  true  legal  ground  of  replevin  is  the  unjust  taking  and  de- 
taining of  personal  property ;  and  of  the  remedy,  that  the  owner 
may  be  specifically  restored  to  it,  and  compensated  for  the  injury 
from  the  unjust  detention."  "A  denial  of  justice  is  injustice; 
suspension  is  deprivation  for  the  time.  Injury  is  not  denomin- 
ated from  its  degree."  In  Maryland,  the  opinions  of  Mr.  Dn- 
lany,  when  deliberately  given,  have  ranked  almost,  if  not  quite 
as  high  in  the  scale  of  authority,  as  cases  adjudged  in  the  highest 
tribunals  of  the  state  during  his  time.  That  which  I  have  cited 
recommends  itself  to  every  refecting  mind  by  its  sound  sense 
combined  with  its  sound  law. 

In  the  present  case  it  is  not  necessary  to  decide  whether  re- 
plevin will  lie  for  goods  taken  in  execution  isgned  by  a  court  of 
limited  or  inferior  jurisdiction,  because  the  execution  against 
Wells  was  from  this  court,  which  is  a  court  of  general  jurisdic- 
tion. It  became  important,  however,  to  investigate  that  doc- 
trine, with  a  view  to  ascertain  the  ground  upon  which  the  rule 
rests,  that  goods  taken  in  execution  oannot  be  replevied,  and 
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the  extent  of  that  mle.    It  is  with  that  view  onlf  that  the  note 
of  Mr.  Dnmford  haa  been  so  minutely  ezftmined. 

"With  regard  to  the  extent  of  the  rule,  I  have  found  no  ad- 
judged eaae,  except  that  of  Cromwell  v.  Owenn,  7  Har.  &  Johns. 
Rep.  55,  in  which  the  rule  has  been  extended  to  a  third  penon, 
whose  goods  have  been  takoi  oat  of  his  actual  or  constructive 
possession,  to  satisfy  the  debt  of  another  person.  All  the  cases 
of  replevin  cited  in  support  of  the  role  are  cases  in  which  the 
debtor  himself  was  plaintiff  in  replevin.  Such  was  Pearson  v. 
Roberts,  WiUes'  Bep.  672;  Milward  v.  CafBn,  2  H.  Bl.  1330, 
cited  in  Pearson  v.  Roberta,  and  all  the  cases  cited  in  Itfr.  Dum- 
ford'a  note  to  that  case,  namely,  Aylesbury  v.  Harvey,  3  Lev. 
204;  Bradshaw'a  Case,  Bac.  Ab.,  Replevin,  c;  Rex  v.  Sheriff  of 
Leicestershire,  1  Barnard,  B.  B.  110;  Rex  t.  Monhhouse,  2  Str. 
1184;  Rex  v.  Burchett,  id.  note  1,  and  Fritehard  v.  Stephens, 
66  T.  R.  522.  So,  also,  were  the  other  cases  of  replevin  cited 
by  the  defendant's  counsel  in  the  case  of  Cromwell  v.  Owens, 
except  the  ease  of  Ladd  v.  North,  2  Mass.  514,  which  was  re- 
plevin by  a  third  perscai ;  but  no  question  was  made  whether  it 
would  lie.  The  case  of  Thompson  v.  Button,  14  Johns.  84,  ia 
decidedly  against  the  rule  in  the  extent  contended  for ;  because 
the  replevin  was  sustained  and  judgment  rendered  for  the  plain- 
tiff. But  there  the  plaintiff  was  not  the  debtor  in  the  execution, 
and  the  goods  were  taken  ont  of  the  possession  of  the  plaintiff. 
The  case  of  Eaton  v.  Southby,  Willes,  136,  was  a  replevin  by  the 
vendee  of  the  sheriff  for  com  sold  under  an  execution  against  a 
former  tenant,  and  distrained  by  the  landlord  for  arrears  of  rent 
due  from  a  subsequent  tenant,  the  com  having  been  sold  before 
it  was  reaped,  and  distrained  after  it  was  cut,  and  before  it  was 
fit,  in  the  course  of  husbandry,  to  be  carried  away  by  the  vendee. 
The  question  was,  whether  the  com  could  be  distrained  under 
those  circumstanceB ;  and  the  court  was  of  opinion  that  it  could 
not,  even  if  it  had  not  been  taken  in  execution,  because  the  former 
tenant,  being  tenant  at  will,  and  his  tenancy  determined  by  his 
death,  be  had  a  right  to  keep  the  com  on  the  ground  until,  in 
the  usual  course  of  husbandry,  it  was  fit  to  be  carried  aw^. 
The  only  part  of  that  case  applicable  to  the  present  is  the  dictum, 
"that  goods  taken  in  execution,  or  distrained  for  damage  feasant, 
are  in  the  custody  and  under  the  protection  of  the  law,  and 
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therefore  caimot  be  distrained  for  rent, ' '  which  dictnm,  in  regard 
to  goods  taken  in  execation,  is  not  supported  by  the  reference 
to  Co.  Lit  47  a. 

The  case  of  Alexander  t.  Mahon,  11  Johns.  185,  cited  in  Crom- 
well T.  Owens,  was  an  action  of  trover,  and  was  probably  cited 
for  a  similar  dictnm,  that  goods,  seized  under  execation,  are  in 
the  custody  of  the  law,  and  therefore  not  distrainable ;  and  for 
the  reason  assigned  "For  it  is  repugnant,  ex  vi  termini,  that  it 
should  be  lawful  to  take  the  goods  out  of  the  custody  of  the  law. ' ' 
In  that  case  the  goods  were  lawfully  taken  in  execution,  and 
therefore  were  in  the  custody  of  the  law;  but  it  would  be  equally 
repugnant,  ex  vi  termini,  to  say  that  goods  unlawfully  taken  and 
detained  were  in  the  custody  of  the  law.  The  case  of  Palgrave 
T.  Windham,  1  Str.  212,  was  an  action  upon  the  case  by  a  land- 
lord  against  the  officer  who  took  the  tenant's  goods  in  execution, 
and  removed  them  from  the  premises  without  paying  one  year's 
rent  to  the  landlord ;  and  I  do  not  find  in  it  any  point  or  dictum 
applicable  to  the  case  of  Cromwell  v.  Owens,  in  which  it  was 
cited.  The  case  of  Buxton  v.  Home,  1  Shower,  174,  was  debt 
upon  a  judgment.  The  defendant  pleaded  that  he  was  taken  in 
execution  and  permitted  to  escape  with  the  consent  of  the  plain- 
tiff, which  plea  was  adjudged  bad  on  demurrer.  There  seems  to 
be  nothing  in  that  case  applicable  to  the  case  in  which  it  was 
cited,  or  to  the  present. 

The  next  case  cited  in  Cromwell  v.  Owens  is  Fan*  v.  Newman, 
4  T.  B.  640,  651.  The  question  in  that  case  was,  whether  the 
sheriff,  upon  a  fieri  facias  against  the  executor  for  his  own  proper 
debt,  could  make  the  money  out  of  the  goods  of  the  testator  in 
the  hands  of  the  executor  to  be  administered  and  so  force  him 
to  a  devattavit,  after  notice  by  a  creditor  of  the  testator  that  he 
had  judgment  against  the  executor,  de  bonis  testatoris,  and  an 
execution  which  he  was  about  to  levy  on  the  same  goods.  It 
was  an  action  npon  the  ease  against  the  sheriff  for  a  false  return 
of  nvila  iona  testatoris  upon  that  execution.  The  judgment  of 
the  court  (Buller,  J.,  diss^iting)  was  for  the  plaintiff.  The  page 
640,  referred  to  in  Cromwell  v.  Owens,  contains  a  part  of  Mr. 
Justice  BuIIer's  argument  against  the  opinicm  of  the  court;  and 
probably  the  following  passage  was  cited :  ' '  How  is  the  sheriff 
to  try  any  one  of  these  questions  t    It  should  be  enough  to  him 
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that  tile  goods  are  in  tlie  possession  of  the  debtor,  and  used  by 
him  as  his  own.  When  the  plaintiff's  execution  came  to  the 
sheriff's  hands  they  could  not  take  these  goods  under  it.  The 
writ  commanded  the  sheriffs  to  levy  the  debt  of  the  goods  and 
chattels  of  the  testator  in  the  hands  of  Reid  and  wife  to  be  ad- 
ministered. These  goods  were  not  then  in  their  hands,  but  they 
were  in  the  hands  of  the  sheriff,  and  tn  custodia  legia;  and  in 
Holt,  643,  and  1  Shower,  174,  it  was  rfsolved  by  Holt,  C.  3.,  that 
goods  being  once  seized  and  in  costody  of  the  law  could  not  be 
seized  again  by  the  same  or  any  other  sherife,"  "So  the  dieriff 
cannot  take  goods  which  have  been  distrained.  Tulley  et  aL  t. 
Peachy,  Hill,  23;  Geo.  3."  But  to  this  Lord  Kenyon,  C.  J.,  an- 
swered, in  p.  651,  "As  to  the  expression  cited  from  Shower  to 
show  that  goods  once  seized  cannot  be  seized  f^ain,  it  must  mean, 
when  they  are  legally  seized;  for  if  anything  happen  to  dis- 
affirm the  first  seizure,  and  to  Aaw  that  it  was  not  legal,  it  is 
considered  aa  no  seizure  in  law;  and  the  word  seizure  is,  in  such 
a  case,  misapplied." 

The  case  of  Turner  v.  Fendall,  cited  from  1  Cranch,  117,  does 
not  seem  to  have  any  bearing  upon  the  case.  Nor  do  the  other 
cases  of  Ball  v.  Byers,  3  Caines'  Bep.  84,  and  Sturtevant  v.  Bal- 
lard, 9  Johns.  337.  The  case  of  Ilsley  t.  Stnbbs,  5  Mass.  280,  was 
replevin  against  a  defendant  who  had  obtained  possession  of  the 
goods  by  replevin  against  a  third  person.  The  defendant  pleaded 
that  fact,  and  that  his  suit  against  the  stranger  was  still  pending. 
This  plea  was  adjudged  bad  on  demurrer.  If  there  was  anything 
in  that  case  applicable  to  the  case  of  Cromwell  v.  Owens,  it  was 
against  tht  party  who  cited  it;  for  the  judgment  was  in  favor  of 
the  plaintiff  in  replevin  against  the  defendant,  who  claimed  pro- 
tection under  the  rule  that  the  goods  were  in  custody  of  the  law, 
they  having  been  delivered  to  him  by  replevin,  and  he  having 
given  bond  ti^  return  them  in  case  it  should  be  so  adjudged.  But 
it  is  probable  that  it  was  cited  for  the  dictum  of  C.  J.  Parsons, 
that  "replevin  lies  for  him  who  has  the  general  or  special  prop- 
erty in  chattels,  against  him  who  has  wrongfully  taken  them; 
but  chattels  in  the  custody  of  the  law  cannot,  at  common  law, 
be  replevied,  as  goods  taken  by  distress  upon  a  cimvictioM  before 
a  justice,  or  goods  taken  in  execution,"  "But  if  the  goods  are 
wrongfully  taken  by  virtue  of  l^al  process,  the  remedy  of  the 
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owner  was  by  action  of  trespass  or  trover  against  Ulc  offieer.  For 
the  coirrron  law  would  not  grant  process  to  take  from  on  officer 
chattels  which  he  had  taken  by  legfd  process  already  issued;  but 
the  common  law  has,  in  this  respect,  been  altered  by  the  statute 
of  1789,  e.  26,  §  4.  This  statute  authorizes  the  suing  of  a  replev- 
in against  the  officer  for  chattels  which  he  has  attached  or  seized 
in  execution,  provided  the  plaintiff  in  replevin  be  not  the  debtor. 
This  alteration  of  the  common  law  has  been  productive  of  much 
practical  inconvenience,  but  it  must  rest  with  the  irisdom  of  the 
legislature  to  decide  whether  the  commcoi  law  in  this  respect 
should  or  should  not  be  restored.  As  a  general  principle,  the  own- 
er of  a  chattel  may  take  it  by  replevin  from  any  persim  whose 
possession  is  nnlawfnl,  unless  it  is  in  the  custo^  of  the  law,  or 
unless  it  has  been  taken  by  replevin  from  him  by  the  party  in 


All  this  is  mere  dictum,  not  at  all  necessary  to  Qie  deeimon  of 
the  question  before  the  court.  It  has  already  been  shown  that 
goods  in  the  cnstody  of  the  law  may  be  replevied;  as  in  the  case 
of  goods  distrained  and  impounded  for  rent,  or  damage  feasant, 
or  for  poor-rates,  or  for  fines  upon  ccmvietions  before  justices  of 
the  peace  and  other  inferior  tribunals;  and  that  in  every  case 
where  it  has  been  adjudged  that  goods  taken  in  execution  could 
not  be  replevied,  the  debtor  himself  was  the  plaintiff  in  replevin. 
But  the  chief  justice  (for  whom,  while  living,  I  had  the  highest 
respect,  and  whose  memory  I  revere)  proceeded  to  say,  "If  goods 
are  wrongfully  taken  by  virtue  of  legal  process,  the  remedy  of  the 
owner  was  by  action  of  trespass  or  trover  against  the  offieer." 
No  goods  can  be  taken  by  virtue  of  process  which  does  not  au- 
thorize tile  taking  of  them ;  nor  can  the  process  authorize  a  wrong- 
ful taking.  Beverly  v.  Lambert,  1  Wash.  308,  310,  312.  If 
then  the  goods  were  wrongfully  taken,  they  could  not  be  taken 
by  virtue  of  the  process.  The  execution  only  authorizes  the  offi- 
cer to  take  the  goods  of  the  debtor.  If  he  take  the  goods  of  a 
stranger,  he  may  take  them  imder  color  of  the  execution,  but  not 
by  virtue  of  the  execution.  If  he  look  them  by  virtue  of  the  ez- 
ecuti(m  he  would  be  a  trespass^,  which  the  chief  justice  'admits 
he  would  be. 

Again,  the  chief  justice  says,  "For  the  common  law  would  not 
grant  process  to  take  from  an  officer,  chattels  which  he  had  taken 
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hy  legal  proceaa  already  iasned."  If  the  word  "by"  means  "by 
auUioriiy  of,"  then  tlie  taking  by  the  ofBoer  was  ri^tfal;  and 
if  so,  the  proposition  ia  correct  as  a  proposition,  but  not  as  a 
reason  why  the  owner  of  the  goods,  wrongfully  takoi  by  the 
officer,  ahonld  be  confined  to  his  action  of  trespass  or  trover.  The 
chief  justice  further  states  that  the  c(nnnion  law  in  that  respeet 
was  altered  by  the  statute  of  Ifassachusetts  which  authorizee  the 
eoing  of  a  writ  of  replevin  against  the  officer  for  ehattds  seized 
by  him  in  execution,  provided  the  plaintiff  in  replevin  be  not  the 
debtor.  Of  the  correctneas  of  that  propoeiti<m  I  doubt.  1.  Be- 
cause it  was  never  a  rule  of  the  common  law  that  goods  in  the 
custody  of  the  law  could  not,  for  that  reason  alone,  be  replevied, 
as  has  been  already  shown.  2.  Because  no  adjudged  ease  has  been 
found  in  the  English  boohs  in  which  it  has  been  decided  that  a 
stranger  to  the  execution  oould  not  maintain  replevin  against 
the  sheriff  for  wrongfully  tahing  his  goods  for  the  debt  of  an- 
other, 3.  Because,  at  the  time  of  the  paasii^  of  the  first  colonial 
statute  of  MassaichusettB,  in  1641,  the  law  was  well  settled  in  Eng- 
land, that  in  numy  instances,  where  goods  were  in  the  custody  of 
the  law,  they  mi^t  be  replevied;  as  in  the  case  of  goods  dis- 
trained and  imiKimded,  either  with  or  without  good  cause. 
•    •    • 

The  first  case  which  I  find  in  which  the  question  was  started 
whether  replevin  would  lie  in  such  cases  is  that  of  Bradshaw, 
mentioned  in  Bac  Ab.,  Replevin,  C,  as  having  been  decided  Trin., 
12  W.  3,  in  C.  B.,  where  "it  wes  ruled  that  when  an  act  of  par^ 
liament  orders  a  distress  and  sale  of  goods,  this  is  in  the  nature 
of  'an  execution,  and  replevin  does  not  lie ;  but  if  the  sheriff  grant 
one,  yet  it  is  not  such  a  contempt  as  to  grant  an  attuihment 
against  him." 

But,  as  before  observed,  it  does  not  appear  whether  the  conrt 
quashed  the  replevin,  or  whether  judgment  was  ^ven  upon  de- 
murrer to  the  avowry,  or  whether  it  was  an  instruction  to  tiie  jury 
upon  the  trial.  At  all  events  it  was  a  rule  applicable  only  to  one 
of  the  many  cases  in  which  goods  may  be  in  the  custody  of  the 
law;  and  was  a  case  in  which  the  debtor  was  plaintiff  in  replevin. 
This  case,  however,  was  ruled  in  the  year  1700.  The  first  statute 
of  Massachusetts  on  the  subject  of  replevin  was  passed  in  1641 ; 
and  as  tiie  law  then  was  that  replevin  would  lie  in  cases  of  di»- 


Digi-jzedbyGoOgle 


WILLIAMSON  T.  RINQOOLD.  237 

tress  by  way  of  execution  of  the  judgmeDts  of  inferior  tribanals, 
the  statute  of  Massachusetts  of  1641  was  rather  in  restraint  of 
the  common  law  than  in  enlargement  of  it,  when  it  authorized  re- 
plevin in  all  eases  of  "cattle  or  goods  impounded,  distrained, 
seized,  or  extended,  unless  it  be  upon  executi(Hi  after  judgment, 
or  in  payment  of  fines." 

The  act  of  1720,  •whiah  excepts  distress  made  by  a  proper  i^- 
cer  for  any  tax,  fine  or  forfeiture,  was  but  an  affirmance,  in  that 
particular,  of  the  statute  of  1641.  Whether  the  statute  of  1641 
was  construed  by  the  court  to  except  the  case  of  goods  of  a 
stranger  taben  in  execution  does  not  appear.  From  the  words 
of  the  act  itself,  it  would  seem  to  be  the  mnst  natural  construc- 
tion to  confine  the  exception  to  goods  of  the  debtor,  taken  on  ex- 
ecution; because  it  says,  "after  judgment."  Against  whom t 
The  most  obvious  answer  is,  against  the  plaiutiS  in  replevin. 
The  4th  section  of  the  act  of  1789,  c.  26,  seems  to  corroborate  this 
construction,  for  it  takes  for  granted  the  right  of  the  third  per- 
son to  replevy  his  goods  wrongfully  seized  by  the  officer,  and  only 
regulates  the  manner  and  process,  and  designates  the  tribunal 
by  which  it  shall  be  done.  It  says  "that  when  any  goods  or 
chattels  shall  be  taken,  distrained  or  attached,  which  shall  be 
claimed  by  a  third  person,  and  the  person  thus  claiming  the  same 
shall  think  prefer  to  replevy  them,"  he  may  sue  replevin  from 
the  common  pleas,  in  the  county  where  taken,  distrained  or  at- 
tached, and  in  a  form  prescribed  in  the  act.  5  Dane,  Ab.  517, 
519.  For  these  reasons,  with  great  deference  to  the  profound 
leammg  of  the  late  chief  justice  of  Massachusetts,  I  must  doubt 
whether  the  statute  of  1789,  c  26,  §  4,  altered  the  common  law  in 
regard  to  the  goods  of  a  third  person  wrongfully  taken  in  execu- 
tion. 

It  may,  perhaps,  be  said  that  no  such  case  is  to  be  found  in  the 
English  books  in  which  replevin  has  been  maintained  against 
the  sheriff;  and  that,  if  "laid,  as  per  schedule,  and  replevied," 
waa  a  good  return  to  a  fieri  facias,  it  would  be  found  in  the  "Be- 
toma  Brevium."  One  answer,  however,  will  serve  for  both  these 
objections.  In  England,  under  the  statute  of  Marlbri<tee  (53  H. 
3,  c.  21),  the  application  for  a  replevin  is  to  be  made  to  the  sher- 
iff himself,  who  has  the  goods  in  his  possession  under  the  fieri 
fttcitu,  and  who,  if  a  third  person  claims  the  property,  has  the 
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power  of  Bmnmomng  a  jury  of  inquest  to  inquire  to  wbom  tlie 
property  belongs.  Dalton,  146;  Gilbert  on  Execution,  21,  cited 
in  Farr  t.  Newman,  4  T.  R.  633.  If,  npon  that  inqnest,  it  be 
found  for  the  third  person,  the  sheriff  will  restore  it  to  him,  and 
be  justified  in  his  return  of  tuiUa  bona  npon  the  ;Ser»  facia*,  bo 
that  the  whole  purpose  of  replevin  is  thereby  answered.  If  the 
jury  should  find  that  it  is  the  property  of  the  debtor,  he  may  go 
on  bo  sell  It,  and  the  finding  will  mitigate  damages  In  an  action 
of  trespaai.  If  the  goods  seized  should  happen  not  to  be  the  de- 
fendant's. FfUT  T.  Newman,  4  T.  B.  633.  But,  in  this  country, 
it  has  not  been  the  practice  of  the  marshal  to  summon  a  jury  to 
try  the  question  of  property;  if  he  has  any  doubt,  he  may  re- 
quire a  bond  of  indemnity  from  the  plaintiff.  If  the  marshal 
here  has  no  power  to  summon  a  jury  to  inquire  of  the  property, 
justice  seems  to  require  that  the  owner  should  have  his  writ  of 
replevin,  if  there  be  no  positive  rule  of  law  to  the  coatraiy. 

I  have  examined  the  dictum  of  the  chief  justice  in  the  ease  of 
Ilsley  V,  Stubbs  with  the  more  minuteness,  because  it  seems  to 
be  relied  upon  by  the  court  of  appeals  in  Maryland,  as  the  main 
support  of  the  dictum,  in  the  case  of  Cromwell  v.  Owens,  "that 
in  no  case  whatever  will  replevin  lie  against  an  officer  for  goods 
taken  in  execution  under  lawful  process. ' '  This  proposition  ex- 
tends to  the  case  of  a  stranger's  goods  wrongfully  taken  out  of 
the  poeaession  of  the  stranger  himself,  by  an  officer,  to  satisfy  the 
execution  against  the  debtor.  The  case  of  CromweU  v,  Owens 
was  that  of  a  stranger's  goods  taken  out  of  the  passession  of  tho 
debtor,  and  that  was  the  only  case  decided.  The  general  propo- 
sition, so  broadly  laid  down  by  the  eourt,  was  mere  dictum.  It  is 
not  anthority  further  than  it  was  applicable  to  the  case  then  be- 
fore the  court.  That  very  respectable  tribunal  has  taken  the 
propostion  to  be  universally  true,  that  goods  in  the  custody  of  the 
law  cannot  be  replevied ;  and  that  goods  wrongfully  taken  by  an 
officer  of  the  law,  under  color  of  lawful  process,  are  in  the  cus- 
tody of  the  law,  although  the  officer  in  taking  them  was  guilty  of 
a  trespass,  and  although  be  is  liable  for  damages  for  every  mo- 
ment that  he  detains  them  in  that  supposed  custody  of  tihe  law. 
This  would,  indeed,  be  an  incongruity.  There  cannot  be  a 
wrongful  custody  of  law. 

"When  goods  are  seized  in  the  possession  of  the  debtor,  it  m«y 
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well  be  doubted  whether  replevin  can  be  maintained;  yet  there 
does  not  seem  to  be  any  reason  why  it  should  not  lie  (that  is,  be 
Boed  out) ,  to  try  the  question  of  possession,  at  the  time  of  the  cap- 
tion as  well  as  of  title  to  the  property.  The  possession  may  be 
equivocal,  as  in  the  ease  of  Clarte  v.  Skinner,  20  Johns.  465, 
where  actual  possession  was  in  the  debtor,  but  the  right  of  posses- 
sion was  in  the  third  person,  the  owner,  the  plaintiff  in  replevin. 
So,  in  Thompson  v.  Button,  14  Johns.  84,  the  goods  were  sup- 
posed by  the  court  to  have  been  taken  ont  of  the  possessicm  of  the 
plaintiff  in  replevin,  and  not  of  the  debtor ;  and  the  court  inti- 
mated a  strong  opinion  that  if  they  had  been  taken  out  of  the 
possession  of  the  debtor,  the  replevin  could  not  have  been  main- 
tained. In  the  case  of  Clarke  v.  Skinner,  20  Johns.  465,  Mr.  Jus- 
tice Piatt,  who  seems  to  have  considered  the  case  well,  and  who 
gave  the  reasons  of  his  opinion  very  fully,  said:  "I  am  of  the 
opinion  that  replevin  lies  in  favor  of  any  perscxi  whose  goods  are 
taken  by  a  trespasser.  As  to  John  Clarke  (the  debtor),  the 
goods  were  in  the  custody  of  the  law,  and  therefore  irreplevisable  -, 
but,  in  my  judgment,  the  law  does  not  deny  the  remedy  by  re- 
plevin to  any  person  whose  goods  are  taken  from  his  actual  or  con- 
structive possession  by  a  wrong-doer."  "The  rule,  I  believe,  is 
without  exception,  that  wherever  tr^pass  will  lie,  the  injured 
party  may  maintain  replevin,"  "Baron  Comyns  says,  replevin 
lies  of  all  goods  and  chattels  unlawfully  taken  (Com.  Dig.,  Re- 
plevin, A.) ;  though  (Replevin,  D.)  he  says  replevin  will  not  lie 
for  goods  taken  in  execution."  "This  last  proposition  is  cer- 
tainly not  true  without  important  qualifications.  It  is  untrue  as 
to  goods  'taken  in  execution,'  when  the  fieri  facias  is  against  A., 
and  the  goods  are  taken  from  the  possession  of  B.  By  'goods 
taken  in  execution,'  I  understand  goods  rightfully  taken,  in 
obedience  to  the  writ;  but,  if  through  design  or  mistake,  the 
c^cer  takes  goods  which  are  not  the  property  of  the  defendant 
in  the  execution,  in  the  true  sense  of  the  rule  laid  down  by  Baron 
Comyns."  "By  constructive  possession,  I  me&n  a  right  to  re- 
duce the  chattel  to  immediate  possession."  And  in  page  470  he 
says:  "The  general  rule  is  that  the  plaintiff  must  have  a  general 
or  special  property  in  him  at  the  time  of  the  unlawful  taking  of 
which  he  ctnnplains;  that  is,  he  must  either  have  the  actual  poa- 
Bession,  or  the  r^ht  of  reducing  it  to  his  actual  possession,  at  the 
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time  of  th«  tortious  taking.  If  goods  be  taken  on  a  fieri  facias, 
as  the  property  of  the  defendant  named  in  the  execution,  and  the 
writ  ifi  from  a  court  of  competent  jurisdiction,  and  not  void  from 
any  defect  on  its  face,  the  ofBeer,  as  agaiuBt  such  defendant,  is 
never  a  trespasser  nor  a  wrong-doer.  As  to  such  defendant,  the 
property  is  in  the  custody  of  the  law,  and  he  is  precluded  by  the 
judgment  against  him."  "But  such  reasoning  has  no  applica* 
tion  to  the  rights  of  a  stranger  whose  property  has  been  wrong- 
fully taken  on  an  execution  against  another  person."  "In 
every  adjudged  case  that  I  have  found,  where  it  was  held  that 
goods  'taken  in  execution,'  or  goods  'in  the  custody  of  the  law,' 
could  not  be  replevied,  that  doctrine  has  been  applied  to  cases 
where  the  defoidant  in  the  execution  was  plaintiff  in  the  re- 
plevm."    •    •    • 

The  general  rule,  as  before  olMerved,  is,  that  replevin  will  lie 
wherever  trespass  will  lie  for  taking  the  plaintiff's  goods.  The 
facta  necessary  to  maintain  the  suit  are,  property  in  the  plaint- 
iff,  either  general  or  special,  and  a  wrongful  taking  of  the  goods 
out  of  the  plaintiff's  poseasion,  either  actual  or  constructive. 
The  possession  must  be  such  as  would  maintain  trespass.  If 
the  original  taking  would  be  lawful,  or  if  the  possessioQ  never  was 
in  the  plaintifiF,  an  unjust  detention  alone  will  not  maintain  re- 
plevin (Qardner  v.  Campbell,  15  Johns.  401;  2  Wheat.  Selwyn, 
896),  unless  attended  by  some  act  which  would  make  the  defend- 
ant a  trespasser  ab  itvitio.  Meany  v.  Head,  1  Mason,  322 ;  5  Bac 
Ab.,  Replevin,  P. 

I  am  aware  of  the  cases  of  Badger  v.  Phinney,  15  Mass.  359, 
and  Baker  v.  Fales,  16  id.  147,  but  am  not  satisfied  that  they  can 
be  supported  upon  principles  of  common  law,  however  correct 
they  may  be  under  the  statutes  of  Massachusetts. "  "  The  whole 
personal  property  is  liable  to  esecution,  except  wearing  apparel." 
' '  Bat  the  absolute  property  of  those  goods  must  be  in  the  debtor ; 
and  therefore,  if  the  Aeriff  takes  the  goods  of  a  strainer,  though 
the  plaintiff  assures  him  they  are  the  defendant's,  he  is  a  tres- 
passer, for  he  is  obliged  at  his  peril  to  take  notice  whose  the  goods 
are;  and,  for  that  purpose,  may  impanel  a  jury  to  inquire  in 
whom  the  property  of  the  goods  is  vested ;  and  this,  it  is  said, 
shall  excuse  him  in  an  action  of  trespass.  2  Bac.  Ab.,  C.  4;  Keil- 
way,  119,  120;  Bro.,  tit  Trespass,  99;  Dalt.,  Sheriff,  146;  Bro., 
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tit  Pledges,  28 ;  Dyer,  67  b,  in  msi^.  When  no  oUier  person 
has  the  right  of  poeeession,  the  property  draws  after  it  the  pones- 
sion  in  law,  and  posaesBion  is  implied  in  hitn  who  has  the  right  of 
possession.  Gordon  v.  Harper,  7  T,  R.  12, 13;  Ward  v.  Maesuley, 
4  id.  489.  The  books  are  fall  of  aathorities  that  trespass  will  lie 
against  the  officer  who  takes  a  stranger's  goods  in  execution, 
either  out  of  the  actual  or  construetive  possessios  of  the  plaiut- 
iflf.  Hallett  v.  Byrt,  Carthew,  381,  where  Lord  Holt  says: 
"There  is  a  difference  between  replevin  and  other  process  of  law, 
with  respect  to  the  officers ;  for,  in  the  first  case,  namely,  in  re- 
plevin, they  are  expressly  commanded  what  to  take,  in  specie; 
but,  in  writs  of  execution,  the  words  are  general,  namely,  to  levy 
of  the  goods  of  the  party,  and  therefore,  'tia  at  their  peril  if  they 
take  another  man's  goods;  for,  in  that  case,  an  action  of  tres- 
pass will  lie."  So,  in  the  Tear  Book,  11 H,  4,  91,  cited  in  2  Kolle's 
Ab.  552:  "If  a  bailiff  of  a  court  attach  the  party  by  the  goods  of 
another  man,  trespass  lies  against  him,  for  he  ought  to  take  no- 
tice of  the  goods  of  the  party."  "So,  if  he  attach  the  servant, 
by  the  goods  of  his  master,  being  in  possession  of  the  servant. 
11  H.  4,  90  (b),  91,  (b).  The  law  is  the  same,  if  the  sheriflF, 
upon  an  execution,  takes  the  goods  of  a  stranger. ' '  Wale  v.  Hill, 
1  Bulstrode,  149;  Coote  v,  Lighworth,  Moore,  457;  Turbane's 
Case,  Ilardres,  323 ;  Sanderson  v.  Baker,  3  Wilson,  309 ;  S.  C,  2 
W.  Bl.  832;  Bloxham  v.  Olden  1,  Burr.  26;  Cooper  v.  Chitty,  1 
id.  30;  Bro.  Ab.,  Trespass,  135;  19  H.  6,  80;  Ackworth  v.  Kempe, 
Doug.  40;  Cole  V.  Hindson,  6  T.  R.  234;  Shadgett  v.  Clipson,  8 
East,  328,  and  Farr  v.  Newman,  4  T.  R.  633. 

In  the  present  case  of  Williamson  v.  Ringgold,  the  simple  ques- 
tion submitted  to  the  court  is,  whether  the  mere  fact  that  the  de- 
fendant took  and  detained  the  goods  of  the  plaintiff,  under  color 
of  an  execution  against  Wells,  is  soffident  groiuid  to  justify  the 
court  in  quashing  the  replevin.  The  court  must  suppose  the 
strongest  case  against  the  defendant,  namely,  that  he  took  the 
goods  from  the  possession  of  Williamson,  the  plaintiff  in  replevin. 
Being  of  opmion  that  it  is  a  general  principle  of  the  common  law 
that  replevin  cannot  be  maintained  in  all  cases  where  the  plaint- 
iff's goods  have  been  wrongfully  taken  from  his  possession,  and 
diat  the  exception  of  goods  taken  in  execution  applies  only  to  the 
debtor  himself,  I  think  that  the  moUcn  to  quash  the  r^lerin,  on 
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the  grcnind  QuA  the  goods  were  in  the  cnstod?  of  the  law  whai 
the  replevin  was  served,  and  also  the  motion  for  a  vendition*  ex- 
ponas, ought  to  be  ovesbuijED. 
Mcffisszjj,  J.,  ooDcnrred;  Thubston,  J.,  dinented. 


Same  Subject— Trespaes  on  the  Cote* 

EMIGE  V.  PITTSBURGH,  FORT  WAYNE  AND  CHICAGO 
RAILROAD  COMPANY. 

4  BitteU,  Circuit  Court  for  Indiana, 

114-116.    1867. 

McDoKAU),  J.  This  is  an  action  on  the  case  for  wnmgfnll; 
patting  the  plaintiff  off  a  train  of  the  defendant's  passenger  cars. 
There  are  two  counts  in  the  declaration,  and  a  demnrrer  to  the 
whole  declaration  is  filed,  for  the  cause  that  there  is  a  misjoinder 
of  counts.  The  first  connt  is  undoubtedly  in  ease.  But  the  de- 
fendant inmsts  that  the  second  connt  is  in  assumpsit  and  not  in 
ease.  The  charge  in  the  second  count  is  sabstantiaUy  as  follows: 
That  the  defendant  was  a  common  carrier  of  persons  from  Pitts- 
burgh through  Indiana  to  Chicago ;  that  for  a  valuable  consider- 
ation paid  to  the  defendant,  the  defendant  agreed  with  the  plaint- 
iff to  carry  him  over  said  road  from  1866  to  1870,  giving  ^lim  an- 
nual passes  80  to  be  carried ;  tiiat  in  March,  1867,  the  defendant 
received  the  plaintiff  on  l^e  defendant's  cars  at  Pittsfaiu^h  to  be 
carried  on  said  road  to  Fort  Wtcne,  in  pursuance  of  said  agree- 
ment, and  carried  plaintiff  to  a  point  within  five  and  one-half 
miles  of  Fort  Wayne,  when  the  defendant  (having  before  refused 
the  plaintiff  said  annual  pass)  by  an  agent  of  the  defendant,  and 
then  the  conductor  on  the  train,  refnsed  to  carry  the  plaintiff 
any  further,  unless  he  would  pay  fare  for  hia  passage;  that  the 
plaintiff  insisting  on  hi^  right  under  said  agreement,  the  con- 
ductor stopped  the  train  in  the  open  country  far  from  any  depot, 
and  there,  by  threats  of  violence,  obliged  the  plaintiff  to  quit  the 
train,  and  left  him  with  his  baggage,  where  he  had  no  means  of 

•See  Sec  1587,  Vol.  10,  Cyctopedia  of  law. 
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eonveyaiwe  to  the  pla«e  whither  he  was  bound,  at  the  dawn  of  day 
and  exposed  to  the  cold;  and  that  by  reason  of  the  premises  he 
suffered,  etc.,  and  was  delayed  in  his  business,  etc.,  and  sustained 
danLages  to  the  amount  of  $5,000.  The  defendant  insists  that 
this  count  is  in  assumpsit,  because  it  is  founded  on  a  contract. 
It  does,  indeed,  by  way  of  inducement  set  out  a  contract.  But, 
if  that  circumstance  necessarily  destroys  its  character  as  a  count 
in  case,  then  the  first  coimt  is  in  the  same  predicament,  for  it  also 
sets  forth  a  contract,  and  a  contract,  too,  very  similar  to  the  one 
in  tiie  second  coont. 

As  I  understfMid  it,  the  subjects  proper  for  action  on  the  case 
are  of  two  distinct  classes.  First,  where  there  is  a  tort  commit- 
ted without  force,  on  the  person,  character  or  property  of  the 
plaintiff,  entirely  unconnected  with  any  contract.  Secondly, 
when  there  is  a  contract,  either  expressed  or  implied,  from  which 
a  common4aw  duty  results,  an  action  on  the  case  Ues  for  a  breach 
of  that  duty;  in  which  case  the  contract  is  laid  as  mere  induce- 
ment,  and  the  tort  arising  from  the  breach  of  duty  as  the  gravor 
men  of  the  action.  Thus  if  a  lawyer  or  a  physician  is  engaged 
by  special  contract  to  render  professional  services,  and  if,  in  the 
performance  of  such  services,  he  is  guilty  of  gross  ignorance  or 
negligence,  an  action  on  the  case  wUl  lie  against  him,  notwith- 
standing suck  special  contract.  So  this  form  of  action  Ues 
against  agents,  wharfingers  and  common  carriers,  whether  they 
be  acting  under  a  contract  express  or  implied.  Indeed,  nothing 
is  more  common  in  the  common-law  courts  than  the  action  on  the 
case  against  common  carriers  of  goods,  though  their  engagements 
are  always  on  c<mtract,  express  or  implied.  If  I  hire  a  man  to 
carry  goods  from  Indianapolis  to  Cincinnati,  and  he  wrongfully 
leaves  them  on  the  way  at  Lawrenceburgh,  no  lawyer  will  doubt 
that  an  action  on  the  case  will  lie  for  this  breach  of  duty. 

The  present  case  is  that  of  a  common  carrier  of  persons;  but 
can  there  be  any  difference  on  the  point  in  question  between  the 
carrier  of  men  and  the  carrier  of  merchandised  The  authori- 
ties to  tioB  effect  are  numerous.  I  need  only  cite  one,  Chita's 
Pleading,  132-4,  and  the  cases  there  referred  to  in  support  of 
the  doctrine.  I  entertain  no  doubt  that  both  the  counts  in  the 
declaration  are  properly  counts  in  case. 

The  DKUURREB  IS  THSREVOBE  OVBRRULEU. 
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Same  Si^jtct—Attumpnt.* 

METCALP  V.  ROBINSON. 

2  McLean  (Circuit  Court  for  Indiana) 

363-365.     1841. 

Opinicm  of  the  Court.  This  action  was  brongfat  on  a  bill  of  ez- 
cbaoge  for  $627.33,  drawn  by  tbe  plaintiff  on  the  defendant,  ac- 
cepted by  him  and  protested  for  non-payment.  The  first  count 
of  the  declaration  complains,  etc.,  of  a  plea  that  the  defendant 
render  mito  the  plaintiff  $1,000,  which  be  owes  and  onjustly  de- 
tains from  him.  For  that  whereas,  etc.,  setting  ont  tbe  bill,  its 
aoceptance  and  protest  for  non-payment.  And  that  the  plaintiff, 
as  drawer,  was  forced  and  obliged  to  pay  the  holder,  etc,  of 
which  tiie  defendant  had  notice,  "by  means  whereof  said  defend- 
ant then  and  there  became  liable  to  pay  said  plaintiff  said  soma 
of  money ;  and  being  so  liable,  he,  the  said  defendant,  then  and 
there  imdertook  and  promised  to  pay,"  etc 

The  second  count  states  that  the  defendant  was  indebted  to  the 
plaintiff  for  so  much  money,  etc.,  had  and  received  to  and  for  the 
use  of  the  plaintiff  at  defendant's  request.  And,  also,  in  the 
further  sum  of  $700  for  money  laid  oQt  and  expended,  etc.,  and, 
being  so  indebted,  he,  the  said  defendant,  in  consideration  there- 
of, then  and  there  undertook  and  promised  to  pay  to  the  said 
plaintiff  said  sums  of  money,  when  he,  the  said  defendant,  should 
be  thereunto  requested.  Yet  the  said  defendant  has  refused,  etc., 
to  the  damage  of  the  said  plaintiff  $200. 

To  this  declaration  tbe  defendant  demurred,  and  assigned  as 
cause  of  demurrer  a  misjoinder,  the  first  count  being  in  debt  and 
the  other  in  assumpsit. 

The  forms  of  a  declaration  in  an  action  of  indebitatus  assump- 
sit, and  in  debt  on  simple  contract,  are  very  similar.  There  are, 
however,  certain  words  by  which  they  are  distinguished,  and 
which  give  the  one  or  the  other  character  to  the  action.  The  ac- 
tion of  debt  is  founded  upon  the  contract,  the  action  of  assump- 
sit upon  the  promise,  and  m  this  consists  the  principal  distinc- 
tion between  the  two  actions. 

•See  Bee  1688,  VoL  10,  Cyclopedia  of  Law. 
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In  the  action  of  debt  on  fimple  contract,  express  or  implied, 
the  tubject-matter  of  the  debt  sk&uld  be  described  precisely  as  in 
the  common  counts  in  assumpsit.  The  consideration  for  the  con- 
tract must  be  stated,  as  also  any  inducement  necessary  to  ex- 
plain the  contract  or  consideration,  and  it  should  be  stated  the 
party  agreed  to  pay.  Stating  that  ke  promised  to  do  so  would 
be  bad.    Emery  v.  Fell,  2  Term  B.  28;  2  Bos.  <£  Pul.  78. 

In  the  case  of  Brill  v.  Neele,  3  Bam.  &  Aid.  208,  the  record 
stated  that  the  plaintiff  had  broTight  his  bill,  etc.,  in  a  plea  of 
debt,  and  Qie  eommencement  of  the  declaration  was  in  the  com- 
mon form  in  debt.  The  first  count  then  stated  that  defendant 
waa  indebted  to  the  plaintiff  for  work  and  labor,  etc.,  and  being 
indebted,  that  the  defendant  ondertoob  and  promised  to  pay 
upon  request,  et«.  The  second  count  was  upon  a  quantum  mer- 
uit, and  in  form  like  the  first.  The  other  counts  were  properly 
framed  in  debt.  To  this  declaration  there  was  a  demurrer,  as- 
aigning  for  cause  the  misjoinder  of  debt  and  assumpsit.  In  sup- 
port  of  the  demurrer  the  case  of  Dalton  t.  2  Smith,  618,  was  cited, 
where  the  court  held  a  declaration  containing  counts  precisely 
similar  to  be  bad;  and  Lawrence,  Justice,  there  said  that  the 
counts  laid  with  a  promise  were  counts  in  assumpsit  without  a 
breach. 

There  can  be  no  doubt  that  in  the  case  under  consideration 
the  counts  were  intended  to  be  in  debt  This  is  plainly  seen  from 
the  general  form  and  language  of  the  counts.  The  damages  are 
laid  at  the  ccoiclusion  of  the  declaration,  as  in  debt,  in  a  less 
amount  than  the  sum  demanded.  But  in  both  counts  it  is  al- 
leged that  the  defendant,  "in  consideration  thereof,  undertook 
and  promised  to  pay."  This,  under  the  above  authority,  makes 
the  counts  assumpsit.  They  are  counts  in  assumpsit  without  a 
breach.  The  breach  assigned  in  the  last  count,  which  lays  the 
damages  at  $200,  when  the  amount  demanded  is  the  sum  of 
$1,000,  is  wholly  irregular.  Leave  qiven  to  the  plaintitf  to 
AKSND  am  DBCL&UTION. 
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Same  Subject— Trover* 

SIMMONS  V.  SPENCEB. 

3  McCrary,  Circuit  Court  for  Colorado, 

48-53.     1881. 

TTAT.i,giT,  J.  The  first  and  second  counts  of  the  complaint  »A 
forth,  in  sabetaace,  a  sale  of  certain  property,  which  the  plunt- 
iff  alleges  belonged  to  him,  and  conveyances  from  the  plaintiff 
to  McCartney,  and  from  McCartney  to  the  defendant  Spencer, 
which  conveyances  were  deposited  with  the  Merchants'  and  Me- 
rdianics'  Bank  of  Leadville,  to  be  delivered  apon  payment  of  a 
sum  of  money,  amounting  to  $20,000,  for  the  use  of  the  plaintiff. 
By  iustmetions  given  upon  the  leaving  of  the  deeds  with  the 
bank,  the  money  was  to  be  deposited  to  the  credit  of  the  pluntiff 
in  this  suit.  Plaintiff  received  $7,000  of  this  sum,  and  $13,000, 
which  was  afterwards  paid  by  the  purchaser,  whoever  he  may  be, 
was  not  by  the  bank  placed  to  the  credit  of  the  plaintiff,  but  was, 
in  fact,  turned  over  to  the  defendant  Spencer.  And  up(Hi  this 
state  of  facts  it  is  claimed  that  a  liability  has  arisen  upon  the  part 
of  all  the  defendants  to  pay  the  plaintiff  this  sum  of  $13,000. 
The  structure  of  these  two  counts  is  for  mcmey  due  upon  a  con- 
tract; for  money  had  and  received  by  the  defendants  to  the 
plaintiff's  use.  Nothing  is  said  about  any  conversion  of  the 
money  by  the  defendants  to  their  own  use,  and  there  is  nothing 
in  the  counts  to  indicate  that  they  are  based  upon  the  theory  that 
a  tort  was  committed  by  the  defendants  in  receiving  this  m(mey 
and  appropriating  it  in  the  way  in  which  it  is  alleged  they  dis- 
posed of  it. 

In  order  to  maintain  an  action  as  for  money  had  and  received 
it  must  appear  that  the  money  was  jointly  received  by  all  the  de- 
fendants, and  apon  that  the  law  may  imply  a  promise  on  the  part 
of  all  to  pay  it  to  the  rightful  owner;  and  althou^,  upon  the 
facts  stated  here,  there  may  be  a  liability  in  that  form  of  action 
against  Spencer  alone,  or  against  the  parties  constituting  the 
Merchants'  and  Mechanics'  Bank  of  Leadville  alone,  there  can- 
not be  a  joint  liability  on  the  part  of  all  these  persons  in  that  form 

•See  Sec.  1589.  Vol.  10,  Cyclopedia  of  I^w. 
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of  action,  becaose  they  did  not  jointly  receive  this  stun  of  money. 
The  allegation  is,  m  these  eonnta,  that  the  money  was  received  by 
the  Merchants'  and  Mechanics'  Bank  of  Deadville,  and  by  it 
wrongfuJly  and  fraudulently  turned  over  to  the  defendant 
Spencer.  That  may  make  a  liability  as  for  money  had  and  re- 
ceived on  the  part  of  these  parties,  severally,— that  is,  upon  tiie 
part  of  the  persons  constituting  the  bank  and  upon  the  part  of 
Spencer,  severally;  but  it  cannot  be  a  liability  arising  by  con- 
tract on  the  part  of  all  of  them,  because  they  did  not  jointly  and 
collectively  receive  this  money. 

As  to  whetJier  the  action  may  be  maintained  against  them 
jointly  as  for  a  tort,— in  substance,  as  an  action  of  trover, — there 
IS  some  doubt.  It  is  laid  dovm  in  the  cote  of  Orion  v.  BuHer,  5 
B.  «£  ^.  GS3,  that  on  a  money  demand  merely  to  aUege  that  the 
defSTtdant  received  money  and  afterwards  converted  it  to  his 
own  use,  which  is  the  form  of  the  declaration  in  an  action  of^ 
trover,  the  action  cannot  be  maintained,  because,  they  say,  to  al- 
loto  that  roould  be  to  defeat  the  defendant's  right  to  set-off ;  and 
that  the  action  of  trover  can  only  be  maintained  where  the 
specific  thing  for  which  suit  is  brought  can  be  identified;  and 
that  it  must  be  possible  in  such  ease,  where  an  action  of  trover  ' 
is  brought,  for  the  defendant  to  relieve  himself  from  all  liahHiiy 
of  tendering  the  property  for  which  the  action  is  brought  to  the 
plaintiff';  as,  for  instance,  when  it  is  brought  for  a  horse,  he  may 
surrender  the  horse  and  relieve  himself  from  liability. 

The  same  view  is  taken  in  several  cases  inCroke's  Elizabeth; 
and  there  are  cases — one  in  4  E.  D.  Smith  (N.  T.),  Donahue  v. 
Henry,  162 — which  declare  that  when  a  sum  of  money  has  been 
received  which  belongs  to  the  plaintifE  in  the  suit,  and  concerning 
which  it  is  the  duty  of  the  defendant  to  turn  over  the  very  sum 
which  he  received  to  the  plaintiff,  the  very  money,  the  same  dol- 
lars and  ike  same  bills,  if  he  received  it  in  that  form,  that  then 
if  he  makes  any  other  disposition  of  it,  the  action  of  trover  may 
he  maintained.      Petit  v.  Bonju,  1  Mo.  64,  is  a  case  in  -which  the 
plaintiff  brought  an  action  in  that  form,  against  parties  -who  -were 
conducting  a  lottery,  claiming  that  he  had  become  entitled  to  a 
sum  of  money  as  the  holder  of  a  ticket  in  the  lottery,  and  that 
they  had  wrongfully  refused  to  pay  it  over  to  him,  and  seeking 
in  trover  to  recover  the  amount     The  court  say,  in  that  instar^ 
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that  if,  in  fact,  any  <um  of  money  had  been  set  apart  to  the 
plaintiff' — $100, 1  think,  was  the  amount — if  it  had  been  parched 
off  by  itself,  by  the  defendants,  aa  his  money,  and  afterward* 
they  had  taken  those  doliart  and  converted  them  to  their  own 
nse,  he  might  bring  an  action  of  trover  for  the  doUare  so  par- 
celed off;  but  that  he  could  not,  upon  t^  general  charge  that  so 
much  money  was  due  to  him  and  wrongfully  detained  by  ths  de- 
fendants, maintain  that  action.  His  action  must  in  that  cage  be 
in  the  form  of  an  action  on  contract,  if  he  would  recover  at  alL 

That  is  the  distinction  that  I  think  ia  recognized  in  ftU  of  the 
cases,  and,  applying  it  to  the  present  case,  it  may  be  troe  that  the 
defendants,  the  Bank  of  Xjeadville,  as  to  the  very  bills,  notes  or 
coin,  if  it  was  such,  which  they  received  for  this  property,  may 
be  liable  in  an  action  of  trover  or  an  action  founded  in  tort  for 
the  conTersion  of  that  money,  if  it  be  so  alleged  in  the  complaint. 
And  if  that  money— the  very  same  money — was  paid  over  to 
Spencer,  he  alao  would  be  liable,  and  then  in  that  case  they  both 
might  be  joined  in  (me  action  as  tort-feasois.  To  illustrate,  I 
will  read  a  paragraph  from  Bliss  on  Code  Pleadings:  "Under  the 
code,  an  action  for  the  recovery  of  personal  property  will  lie 
gainst  one  who  has  wrongfully  parted  with  the  possesaon  of 
property  jointly  with  one  in  actual  possessioo."    Sec.  83. 

And  the  same  principle  applies  to  trover:  "Thoa,  aaa  who 
has  wrongfully  pledged  plate  belonging  to  the  plaintiff  is  liable 
to  an  actJon  of  detinue,  jointly  with  the  person  to  whom  it  had 
been  pledged.  So,  where  one  has  franduleotly  obtfuned  a  credit 
up<»i  a  bill  of  goods  and  assigned  them  over  for  the  benefit  of  bis 
creditoTS,  the  vendor  having  Uie  right  to  repudiate  the  sale  and 
pursue  the  goods  may  make  both  the  purchaser  and  hia  assignee 
parties  to  an  action  for  their  possession."    Id. 

For  this  the  case  of  Nichols  v.  Michael,  23  N.  Y.  264,  is  cited. 
The  principle  declared  is  that  where  a  party  has  the  right  to  a 
specific  thing,  and  he  can  pursue  tiiat  particular  thing  throa^ 
several  hands,  he  may  charge  all  of  these  parties  consecutively  or 
all  who  held  the  property  consecutively,  in  one  action  for  its 
value.  So  that  here,  if  it  be  true  that  the  Smiths,  or  the  persons 
who  constitute  the  Merchants'  and  Mechanics'  Bank,  received 
this  money  and  turned  over  the  same  money  to  Spencer,  they 
may  be  jointly  charged  in  proper  phraseology  as  for  converting 
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that  mcmey,  bat  not  o&erwise.  And  it  must  be  the  identical 
money. 

These  cases,  and  all  the  authorities  that  I  have  been  {Ale  to  find, 
go  to  the  point  that  where  an  acivnt  is  founded  in  tort  and  main- 
tained  upon  that  principle,  it  must  be  for  the  conversion  of  the 
specific  thing,  and  it  can  only  be  maintained  where  the  property 
itself  can  be  traced  to  the  hands  of  the  party  to  be  charged. 

In  that  aspect,  if  the  facta  are  truly  stated  in  the  first  and  sec- 
ond of  these  coonts,  no  joint  action  can  be  muntained  gainst 
these  parties  unless  the  pleader  may  he  able  to  alle^  that  the 
same  money  came  to  the  defendants,  the  Merchants'  and  Mechan- 
ics* Bank  of  Leadville,  and  the  defendant  Spencer,  successively. 
The  plaintiff  must  all^e  that  it  was  the  same  money,  and  that  the 
defendants  eoDverted  it  to  their  own  use,  in  order  to  make  it  an 
action  for  tort. 

Upon  the  other  theory  there  is  no  difficulty  in  maintaining  an 
action  against  either  of  the  defendants  separately  as  for  money 
had  and  received,  and  npou  that  principle,  the  third  count,  which 
states  nothing  as  to  the  way  in  which  the  money  came  to  the 
Iiands  of  the  parties,  but  merely  charges  that  the  defendants  are 
liable  to  the  plaintiff  for  $13,000  received  by  them  for  the  use  of 
the  plaintiff,  is  not  open  to  any  objection. 

The  ruling  upon  the  demurrer,  therefore,  mnst  be  that  it  is 
sustained  as  to  the  first  and  second  counts,  because  there  the  facts 
are  stated  which  show  that  the  defendants  cannot  be  jointly 
liable,  and  overruled  as  to  the  third  count,  because  nothing  ap- 
pears in  that  count  to  indicate  that  they  may  not  be  jointly  liable. 

If  I  have  made  myself  understood,  it  will  be  apparent  that  the 
plaintiff  must  amend  so  as  to  make  this  substantially  an  action 
of  trover  for  this  sum  of  money  against  all  these  parties,  or  by 
dimiissing  his  action  against  one  or  the  other  of  the  defendants. 
If  the  action  were  dismissed  as  to  Spencer,  or  as  to  the  defend- 
ants who  constitute  the  Merchants'  and  Mechanics'  Bank  of 
Leadville,  I  would  see  no  difSculty  in  maintaining  it  against  the 
other. 
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ABBOTT  T.  McCARTNET. 
1  Holmet,  Circuit  Court  for  Mastachutetti, 
80-84.     1871. 

TrtBpaaB  de  bonis  atporiatii  for  a  wagon.  On  November  20, 
1868,  the  plainti&  attached  the  wagon  on  a  writ  in  their  favor 
Bgunat  the  New  England  Express  Company.  Under  a  Massachu- 
setts statute  which  authorizes  the  sale  of  property  attached  on 
mesne  process,  the  sheriff  who  made  the  attachment  caused  the 
wagon  to  be  sold  by  auction  on  December  9, 1868,  on  the  premises 
of  one  Johnson,  where  the  wagon  tJien  was.  The  plaintitEs  bought 
it  under  an  agreement  between  them  and  the  sheriff  that  th^ 
need  not  pay  for  it  until  the  suit  between  them  and  the  ezprefls 
company  should  be  decided.  After  the  sale  Johnson  was  in- 
structed by  the  sheriff  not  to  deliver  any  articles  unless  the  pnr- 
ehaaer  should  bring  a  receipt  showing  that  they  had  been  paid 
for.  On  January  6, 1869,  they  gave  the  sheriff  a  due  bill  for  the 
wagon. 

On  November  13, 1868,  the  express  company  made  their  month- 
ly retnm  of  receipta,  showing  a  tax  due  the  United  States,  and 
on  December  19, 1868,  the  defendant,  a  United  States  collector  of 
internal  revenue,  distrained  the  wagon  for  non-p^mcnt  of  the 
said  tax,  and  notified  the  express  company  thereof;  and  on  Jan- 
uary 2,  1869,  he  sold  the  wagon  at  public  auction.  At  the  time 
of  distraint  the  wagon  was  still  on  the  premises  of  Johnson,  and 
the  plaintiffs  knew  nothing  of  the  distraint,  or  of  the  sale  there- 
under, until  after  they  had  paid  for  the  wagon. 

Sheplkt,  J.  It  is  contended  on  the  part  of  the  defendant 
that  the  plaintiff,  upon  the  facts  in  this  case,  is  not  entitled  to 
maintain  an  actioi  of  trespass  d»  bonis  aaportatis.  So  far  as  the 
form  of  action  is  concerned,  the  principle  of  law  contended  for 
by  the  defendant  is  undoubtedly  correct. 

The  general  principle  of  law  is  tkat,  tn  order  to  sustain  an 
action  of  trover  or  trespass  de  bonis  asportatis,  the  plaintiff  must 
have  had,  at  the  time  of  the  alleged  taking  or  conversion,  etthtr 
possession  or  a  right  to  the  immediate  possestion  of  the  goods; 
such  a  right  as  to  be  entitled  to  reduce  the  goods  to  possession 
when  he  pleased  to  do  so.    Bloxam  v.  Sanders,  4  B.  ft  G.  941; 
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Smith  T.  Miller,  1  T.  B.  475,  480 ;  Ward  v.  Macanle?,  4  T.  B.  489 ; 
PntD&m  v.  Wyley,  8  Johns.  432 ;  Mogrit^  t.  Eveleth,  9  Met  233. 
Defend&Dt  eontenda  that  plaintiSs  had  not  either  property,  poB- 
aession  or  the  right  to  immediate  posaession  at  the  time  of  the  al- 
lied taking.  He  elaimjs  that  the  property  of  the  ezpreas  com- 
pany bad  not  been  divested,  and  did  not  pass  to  the  plaintiffs,  for 
the  reason  that  the  sale  to  them  was  on  4a«dit,  and  that  there  was 
no  actnal  delivery  of  the  property.  He  ccmtenda,  farther,  that 
the  poGsesaion  of  Johnson  was  not  the  possession  of  the  plaintiffs, 
and  that  the  plaintififo  have  not  the  right  to  possession  ontil  they 
paid  the  price;  the  ofScer  having  a  special  property  in  the  goods 
nntil  paid  for. 

The  ease  of  Pronty  v.  French,  2  Pick.  586,  is  relied  upon  to 
show  that  no  property  passed  by  a  sale  npon  credit  made  by  an 
oEBeer.  The  case  of  Prouty  v.  French  was  the  case  of  a  condi- 
tional sale  (m  credit  on  execution.  There  a  speedy  sale  was  in- 
dispensable, and  the  proceeds  were  needed  for  the  immediate  sat- 
isfaction of  liie  execution  on  which  the  sale  had  been  made. 

The  sale  in  this  case  was  regnlated  by  an  entirely  different  stat- 
nte,  which  provides  for  a  sale  on  metme  process  whenever  the 
parties  consent  in  writing,  or  whenever  the  property  attached  on 
mesne  process  may  be  liable  to  perish,  waste  or  greatly  depreciate 
in  valne  by  keeping,  or  cannot  be  kept  without  great  and  dis- 
proportionate expense.  The  object  is  to  hold  the  goods  or  the 
proceeds,  in  some  form  or  other,  till  judgment  shall  be  rendered. 
In  reference  to  suoh  a  sale,  the  supreme  court  of  Massachusetts 
(Morton,  J.)  aay,  in  Crocker  v.  Baker,  18  Pick.  407,  412:  "We 
do  not  perceive  that  the  credit  given  by  the  officer  forma  any  ob- 
jection to  the  validity  of  the  sale.  The  goods  would  not  sell  for 
less  on  a  credit  than  they  would  for  cash.  The  officer  might,  and 
probably  would,  make  himself  respcmsible  for  the  price.  But 
Deither  debtors  nor  creditors  would  be  liable  to  suffer.  Nor  does 
the  statute,  expressly  or  by  implication,  prohibit  this  mode  of 
sale." 

The  proceedings  of  the  officer  being  legal,  the  property  vested 
in  the  purchasers.  There  was  an  agreement  between  the  sheriff 
and  the  plaintiffis  that  they  should  have  credit  on  their  parchasee 
nntil  the  suit  was  decided.  Where  goods  are  sold,  and  nothing  ia 
■aid  as  to  the  time  of  delivery  or  the  time  of  payment,  and  every- 
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thing  the  seller  has  to  do  with  them  is  eon^lete,  the  property 
vests  in  the  bnyer,  so  as  to  Bnbject  him  to  the  nsk  of  any  aocideat 
which  may  happen  to  the  goods,  and  the  seller  is  liable  to  deliver 
them  whenever  demanded,  upon  p^ment  of  the  price ;  bat  the 
buyer  has  no  rif^t  to  have  pOBsession  of  the  goods  till  he  pays  the 
price.  If  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon 
aa  to  the  time  of  delivering  the  goods,  the  vendee  is  immediately 
entitled  to  the  posseaaion,  and  the  right  of  possession  and  the  ri^t 
of  proper^  vest  at  once  in  him ;  but  his  right  of  poasessicm  is  not 
abaolute ;  it  is  liable  to  be  defeated  if  he  becomes  insolvent  before 
he  obtains  possession.  Bloxam  v.  Sanders,  4  B.  &  C.  941.  After 
the  sale  the  purchaser  on  credit  waa  immediately  entitled  to  the 
possession,  and  his  right  was  not  divested  by  the  general  instruc- 
tions given  by  the  <^cer  and  the  aationeer  to  the  stable-keeper 
after  the  sale,  not  to  deliver  the  articles  sold  to  the  purchasers 
until  they  should  bring  a  receipt  from  the  auctioneer  showing 
they  had  been  paid  for.  Abbott,  the  purchaser,  had,  under  his 
agreement  for  credit,  a  right  of  immediate  poaseasion  against 
the  of&eer,  subject  only  to  be  divested  by  the  insolvency  of  the 
purchaser  and  a  stoppage  in  transitu  by  the  vendor.  Consequently 
he  had  the  same  right  as  against  the  stable-keeper,  who  was  bat 
the  servant  of  the  <^Bcer  or  auctioneer,  as  he  was  not  a  party  to 
the  instmctions  given  to  the  stable-keeper,  and  does  not  appear  to 
have  assented  to  them. 

After  the  sale  the  express  company  was  neither  the  owner  nor 
the  possessor  of  the  property  scdd.  The  ownership  was  in  the 
purchaser,  and  the  poseesston  was  in  the  stable-keeper,  as  the 
agent  of  the  ofBcer  or  the  auctioneer  or  the  plaintiCb,  certainly 
not  as  the  agent  of  the  express  company. 

The  notice,  therefore,  of  the  sale  by  the  collector  of  internal 
revenue,  not  having  been  given  as  required  by  law  to  the  owner  or 
possessor  of  liie  property,  was  insufficient,  and  the  collector,  at 
the  time  of  tiie  sale  having  no  paramount  lien  on  the  property 
sold,  must  be  considered  as  a  trespasser.  After  the  sale  on  ex- 
ecution the  sheriff  became  accountable  for  the  proceeds  of  the 
sale.  Any  surplus  of  funds  in  his  hands,  beyond  what  mi^t 
be  required  to  satisfy  tiie  execution  issued  in  the  suit  on  which 
the  property  was  attached  and  sold^  would  be  liable  to  subse- 
quent attachment ;  but  the  mere  fact  that  tliere  was  no  actual  de- 
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livery  to  the  porchaser  would  not  let  in  another  creditor  to  a 
priority  of  title.  The  case  of  Lanfear  v.  Summer,  17  Mass.  119, 
has  no  applicaticm  to  a  case  of  tiiia  kind.  Judgment  for  plaiimt- 
iff: 


At  Common  Law  the  Pleader  Must  Not  Make  a  Mistake  m  Choos- 
ing Form  of  Action.* 
SUPEEVISOBS  OF  KEWAUNEE  COUNTY  v.  DECECBR. 
30  Wis.  624.    1872. 

Appeal  from  the  oireuit  court  for  Kewaunee  county.  Action 
for  recovery  of  money  alleged  to  belong  to  the  county  of  Kew^au- 
uee,  and  to  have  been  converted  by  defendant  Decker  to  his  own 
■use,  he  being  the  clerk  of  the  plaintiff  board  of  superviBora.  The 
opinion  states  the  case.  Defendant  having  demurred  to  the  com- 
plaint for  insufficiency,  the  demurrer  was  overruled,  and  defend- 
ant appealed. 

Dixon,  C.  J.     It  would  certainly  he  a  most  anomalous   and 
hitherto  unknown  condition  of  the  laws  of  pleading  were  it  estab- 
lished that  the  plainiiff  in  a  cwH  action  could  file  and  serve  a 
complaint,   the  particular  nature  and  object  of  which  no    one 
could  tell,  but  which  might  and  should  be  held  good  as  a  state- 
ment Of  two  or  three  or  more  different  and  inconsistent  causes  of 
action,  as  one  in  tort,  one  upon  money  dema7\d  on  contract,  and 
one  in  equity,  aU  combined  or  fused  and  moulded  into  one  count 
of  declaration,  so  that  the  defendant  must  await  the  acciOents 
and  events  of  trial,  and  untd  the  plaintiff's  proofs  are  all  in,  he- 
fore  being  informed  vfith  any  certainty  or  definiteness  vjhat  he 
was  caUed  upon  to  meet.     The  proposition  that  a  complaint    or 
any  single  count  of  it,  may  be  so  framed  with  a  double,  treble 
or  any  number  of  aspects,  looking  to  so  many  distinct  and  inconl 
gruous   causes  of  action,  in  order  to  hit  the  exigenoies   of   the 
vlaintiff's  case  or  any  possible  devumds  of  hts  proofs  at  the  trinJ 
we  must  say,  strikes  us  as  something  exceedingly  novel  in^L 
Z^Tf  pleading.     We  do  not  think  it  is  the  law,  ^,^^1";^ 

.flee  sec.  IWl.  VoL  10,  Cyclopedia  of  Law. 
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legislature  compels  iu  by  some  nete  statutory  reguiatio»,  Aatt 
hereafter  be  very  glow  to  change  this  condusion. 

Counsel  for  the  defendant  in  this  action  suppose  tlie  complaint 
herein  to  be  intended  and  to  be  one  in  trover,  charging  or  seeking 
to  charge  the  defendant  with  the  wrongful  converaion  of  certain 
moneys  which  came  into  his  hands  as  a  public  officer,  and  which 
belonged  to  the  plaintiff,  and,  acting  npon  snch  suppasitiou,  they 
have  demurred  to  the  complaint  aa  not  stating  facts  snfBcient  to 
constitute  that  cause  of  action.  It  would  be  unfair  to  es,j  that 
the  learned  counsel  for  the  plaintiff  equivocate  on  the  point,  nor 
is  it  true  that  they  take  iseue  with  the  connael  for  the  defendant 
as  to  the  nature  of  the  complaint.  They  rather  concede  than 
otherwise,  that  the  complaint  is  and  was  intended  to  be  one  in 
tort  for  the  conversion,  but  they  at  the  same  time  insist,  that  if 
it  is  not  good  as  a  complaint  of  that  kind,  it  is  snfBcient  as  a  com- 
plaint  or  count  in  an  action  for  money  had  and  received,  and  be- 
ing sufBdent  for  that  purpose,  they  argue  that  the  demurrer  was 
properly  overruled,  and  the  order  of  the  court  below  should  be 
affirmed  on  that  ground.  In  other  words,  their  positum  is  that 
it  is  a  question  now  open  to  speculation  and  inquiry  on  this  de- 
murrer, whether,  upon  all  or  any  of  the  facts  stated  in  the  com- 
plaint, taken  collectively  or  separately,  or  even  by  severing  the 
allegations  themselves,  so  as  to  eliminate  or  discard  certain  por- 
tions of  them  as  surplusage,  a  cause  of  action  of  any  kind  is  or 
can  be  made  out,  and,  if  it  be  found  that  it  can,  then  the  d^norrer 
should  be  overruled.  To  show  that  the  complaint  may  be  upheld 
as  (»e  for  money  had  and  received  for  the  use  of  the  plaintiff, 
and  the  action  considered  as  one  of  that  kind,  counsel  gravely 
contend  that  the  averments  that  the  defendant  made  fraudulent 
representations,  and  acted  falsely,  fraudulently  and  wrongfully, 
in  claiming  and  withholding  the  mcmeys,  and  that  he  converted 
the  same,  etc.,  may  be  disregarded  and  rejected  as  sorplnsage. 

In  support  of  this  position  counsel  cited  several  New  Yori[  de- 
cisions, and  some  in  this  eonrt,  where,  after  trial  and  judgment, 
or  after  issue  has  been  taken  upon  the  merits,  or  after  the  trial 
has  commenced  and  the  plaintiff's  case  is  closed,  it  has  been  hdd 
that  such  all^ations  may  be  disregarded.  The  decinons  were 
in  actions  like  the  present  and  others  invidving  a  somewhat  sim- 
ilar question  under  the  circumstances  above  stated,  and  were 
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made  in  favor  of  a  good  cause  of  action,  proved  or  proposed  to 
be,  and  whicli  by  a  fair  and  reasonable  interpretation  of  the 
pleadings  eoiUd  be  said  to  be  within  tbe  scope  of  them,  or  to  be 
fairly  mapped  oat  and  delineated  by  the  avermenta,  so  that  the 
defendant  was  apprised  of  the  demand  made  against  him  and  of 
the  facts  relied  upon  to  establish  it.  The  great  liberality  of  the 
code,  and  the  broad  powers  of  amendment  conferred  and  en- 
forced upon  the  courts  imder  such  circimistaniKfi,  are  well  known. 
It  is  declared  that  no  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  shall  be  deemed  material  unless  it  shall  ac- 
tually mislead  the  adverse  party  to  his  prejudice  in  maintaining 
his  action  or  defense  upon  the  merits,  and  that  when  the  variance 
is  not  material,  the  court  may  direct  the  fact  to  be  found  in  ae- 
oordance  with  evidence,  or  may  order  an  immediate  amendment 
without  costs.  Most  liberal  provision  is  also  made  for  amend- 
ments in  other  respects,  by  adding  to  or  taking  from  the  plead- 
ings before  or  after  judgment,  in  furtherance  of  justice.  Where 
an  answer  is  put  in,  it  is  provided  that  the  court  may  grant  the 
plaintiff  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue.  And  it  is  furthermore  de- 
clared that  the  court  shall,  in  every  stsge  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings  which  shall 
not  affect  the  substantial  rights  of  the  adverse  party,  and  that  no 
judgment  shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect  These  provisions,  for  the  most  part,  if  not  entirely,  re- 
late to  the  proceedings  in  an  action  after  issue  joined  on  the  mer. 
its,  upon  or  after  the  trial,  or  after  judgment  on  the  merits,  when 
the  facts  are  made  to  appear  and  the  sabstantial  rights  of  the 
parties  are  shown.  They  are  enacted  in  ampliSeation  and  en- 
largement of  the  roles  of  the  common  law  on  the  same  subjects, 
by  which  it  is  well  understood  there  were  many  defects,  imper- 
fections and  omissions,  constituting  fatal  objections  on  demurrer, 
which  were  used  after  issue  joined  and  a  trial  or  verdict  or  judg- 
ment on  the  merits.  The  cases  cited  by  counsel  are  all  of  them 
manifesUy  such  as  fall  within  these  provisions  and  rules,  and 
none  of  them  touch  or  have  any  bearing  upon  the  question  or 
case  here  presented.  No  case  arising  upon  demurrer  to  the  com- 
plaint is  cited,  and  it  is  believed  none  can  be,  holding  any  such 
doctrine  as  that  ctxitended  for.    Most  of  the  cases  were  where  no 
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objeetioa  was  taken  until  after  issue  joined  and  trial  had,  and 
judgment  rendered  on  the  merits,  and  then  the  objection  was 
brought  forward  as  a  ground  of  reversal  and  generally  in  the  ap- 
pellate court,  that  the  plaintiff  had  declared  in  tort  and  had  re- 
covered on  C(mtract,  or  vice  versa,  or  had  sued  in  equity  and  re- 
covered a  judgment  at  law,  or  that  equitable  relief  had  been 
granted  in  an  action  commenced  and  tried  aa  one  on  the  law  side 
of  the  court.  In  all  the  cases  the  objection  had  been  waived  1^ 
failure  of  the  party  to  take  it  properly  and  in  season,  and  under 
t^e  liberal  powers  of  amendment  and  curative  provisions  of  the 
code,  it  was  held  that  the  proceedinga  or  judgments,  just  in 
themselves,  should  not  be  disturbed  upon  points  of  mere  form. 
Further  or  more  particular  comment  upon  the  case  is  deemed  un- 
necessary. It  suffices  to  repeat  the  references  as  found  in  the 
printed  argument  of  the  counseL  Barlow  v.  Scott,  24  N.  T.  40; 
Byxbie  v.  Wood,  id.  607 ;  Austin  v.  Rawdon,  44  N.  Y.  63 ;  Qreaaon 
v.  Eeteltas,  17  id.  491 ;  Emery  v.  Pease,  20  id.  62 ;  Conau^ty  v. 
Nichols,  42  id,  83;  Wright  v.  Hooker,  10  id.  51;  Walter  v.  Ben- 
nett, 16  id.  250;  Stroebe  v.  Pehl,  22  Wis.  347;  Hopkins  v.  Gil- 
man,  id.  481 ;  Tenney  v.  The  State  Bank,  20  Wis.  152 ;  Leonard  v. 
Rogan,  id.  540;  Samuels  v.  Blanchard,  25  id.  329;  Yilaa  v.  Ma- 
son, id.  310,  328. 

It  thus  appears  that  the  authorities  relied  upon  do  not  sanction 
the  position  that  a  complaint  in  the  first  ijutance,  and  where: 
challenged  by  demurrer,  may  be  uncertain  ami  ambulatory,  par- 
poseUf  so  made,  now  presenting  one  face  to  the  court,  and  now  an- 
other,  at  ike  mere  wQl  <^  the  pleader,  so  that  it  may  be  regarded 
as  one  in  tort,  or  one  on  contract,  or  in  equity,  as  he  is  pleased  to 
name  it,  and  the  necessities  of  argument  require,  and  if  discory- 
ered  to  be  good  in  any  of  the  terms  of  phases  which  it  may  thus 
he  made  to  assume,  that  it  must  be  upheld  in  that  aspect,  as  a 
proper  and  sufficient  pleading  by  the  court.  As  already  ob- 
served, the  opinion  of  the  court  is  quite  to  the  contrary.  We 
have  often  held  that  the  inherent  and  essential  dififerences  and 
peculiar  properties  of  actions  have  not  been,  destrf^d,  and  from 
their  very  nature  cannot  be.  Howlaad  v.  Needham,  10  Wis,  495- 
498.  These  distinctions,  continuing,  they  must  be  regarded  by 
the  courts  now  as  formerly,  and  now  no  more  than  then,  except 
under  the  peculiar  circumstances  above  noted,  can  any  one  com- 


DigizedbyGoOglC 


COUNTT  SUFEBTISORS  t.  DECKBB.         257 

plaint  or  cotmt  be  made  to  subserve  the  purpoaes  of  two  or  more 
distinct  and  disfflmilar  canaes  of  acticm  at  the  option  of  the  party 
presenting  it.  It  cannot  be  "fish,  flesh,  or  fowl"  according  to 
the  appetite  of  the  attorney  preparing  the  dish  set  before  the 
conrt.  If  counsel  disagree  as  to  the  nature  of  the  action  or  pur- 
pose of  the  pleading,  it  is  the  province  of  the  court  to  settle  the 
dispute.  It  is  a  question  when  properly  raised  which  cannot  be 
left  in  donbt,  and  the  court  must  determine,  with  precision  and 
certainty,  upon  inspection  of  the  pleading,  to  what  class  of  ac- 
tions it  belongs  or  was  intended,  whether  of  tort,  npon  contract, 
or  in  equity,  and,  if  necessary  or  material,  even  the  exact  kind  of 
it,  within  the  class,  must  also  be  determined.  See  Clark  v.  Lang- 
worthy,  12  Wis.  441,  and  Qillett  v.  Treganza,  13  Wis.  472. 

This  is  not  only  in  harmony  with  the  decisions  above  referred 
to,  but  with  all  the  decisions  of  this  conrt  bearing  upon  the  ques- 
tion, and  we  know  of  none  elsewhere  in  conflict.  It  is  in  har- 
mony with  those  decisions  which  have  been  made,  that  an  applica- 
tion to  amend  should  be  denied,  which  proposes  to  entirely 
change  the  cause  of  action  sued  upon,  or  to  introduce  a  new  one 
of  a  different  kind.  Newton  v.  Allls,  12  Wis.  378;  Sweet  v. 
Mitchell,  15  id.  641,  664,  and  19  id.  528 ;  Larkin  t.  Noonan,  19 
id.  82;  Stevens  t.  Brooks,  23  id.  196.  It  is  in  harmony  with  the 
decision  in  Seheunert  t.  Eaehler,  23  Wis.  523,  where,  upon  de- 
murrer to  the  counter-claim  of  the  defendant,  the  court  inspect- 
ed the  complaint  and  determined  the  nature  of  it,  and  said  that 
"the  subject  of  the  action  is  the  tort  or  wrong  which  was  com- 
mitted in  the  conversion  of  the  money.  That  is  the  foundation, 
and  sole  foundation,  of  the  plaintiff's  claim  in  this  form  of  ac- 
tion ;  for  unless  the  money  was  unlawfully  converted,  the  actitm 
cannot  be  maintained."  Counsel  criticise  this  language  and 
say  it  is  inconsistent  with  some  of  the  cases  first  above  cited.  We 
answer  clearly  not,  when  correctly  imderstood  and  applied,  that 
is,  in  case  proper  objection  was  taken  to  a  recovery  upon  any 
other  ground,  or  npon  any  proofs  short  of  those  establishing  the 
cause  of  action  stated  in  the  complaint.  Counsel  say,  however, 
and  we  think  with  entire  correctness,  that  after  demurrer  sus- 
tained to  the  counter-claim,  as  was  there  done,  on  the  ground  t&at 
the  complaint  was  in  tort,  there  could  be  no  recovery  in  the  ac- 
tion except  for  a  tort.    The  greatest  isjnstice  might  result  to  tlie 
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defendant,  if  this  were  not  so,  or,  if  haTin?  been  derived  of  hia 
coonterHslaim  on  the  groand  that  the  action  was  in  tort,  the 
plaintiff  shonld  afterwards  be  permitted  to  recover  against  him 
as  upon  contract.  And  the  same  view  is  also  in  keeping  with  the 
decisioa  of  this  court  recently  made  in  Andentm  v.  Case,  28  Wis. 
505,  where  in  an  aetitm  ex  delicto  for  the  seizure  and  convenion 
of  certain  personal  property,  the  plaintiffs  claimed  that  the 
judgment  appealed  from  should  be  affirmed  by  this  court,  as  one 
for  money  had  and  received,  being  the  proceeds  of  the  sale  of  Hie 
property  by  the  defendants  which  the  evidence  on  the  trial 
showed  had  been  made  and  the  price  received  by  them  in  money. 
But  it  was  held  against  the  plaintiffs,  and  the  judgment  was  re- 
versed because  of  the  substantial  difference  between  the  actitm 
for  the  wrongful  conversion,  and  the  action  for  money  had  sod 
received,  and  becaose,  in  the  former,  execution  goes  against  the 
body  of  the  debtor  as  well  as  his  property,  while  in  the  latter  it 
goes  only  against  his  property.  That  decLsion  is  authority  for 
the  position  that  to  justify  the  rendition  of  judgment  upcn  proof 
of  liability  ex  contractu,  where  the  form  of  action  is  ex  delicto, 
the  proceedings  must  be  changed  by  amendment  so  as  to  con- 
form to  the  facts  proved  and  the  nature  of  the  cause  of  action  es- 
tablished, or  otherwise  that  the  judgment  itself  must  distinctly 
specify  and  ^ow  that  the  recovery  was  upon  contract  and  not 
in  tort. 

And  directly  also  in  support  of  the  same  view,  that  the  court 
must  ascertain  and  decide  definitely  what  the  character  of  the 
pleading  is,  and  the  nature  of  the  cause  of  actioi  stated  in  it,  or 
intended  to  be,  is  the  late  case  of  Lee  v.  Simpscai,  29  Wis.  (June 
T.  1871),  which  likewise  arose  on  demurrer  to  the  complaint 
And  see  also  Ragan  v.  Simpson,  27  Wis.  355,  where  it  was  held, 
in  an  action  for  unlawful  detainer  taken  by  apr>eal  to  the  circuit 
court,  that  the  defense  set  np  and  proved,  that  one  of  the  defend- 
ants was  a  mortgagor  in  possession,  with  rU^ht  to  redeem,  could 
not  be  treated  at  the  instance  of  the  plaintiffs  as  an  action  by  the 
defendants,  or  one  of  them,  to  redeem  from  the  mortgage,  hot 
that  the  defendants  were  entitled  to  a  judgment  of  dismissal. 

But  the  language  in  our  own  reports  which  most  nearly  indi- 
cates the  true  role  of  law  and  practice  in  cases  of  this  natnre,  is 
that  of  Mr.  Justice  Paine,  in  Samnels  v.  Blanchard,  supra,  where, 
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speaking  of  the  eomplaint  in  that  case,  he  aaya-.  "If  the  qaestion 
had  been  presented  properly  at  the  prelimioaiy  stage  of  the  case, 
the  chkracter  of  the  summons,  taken  in  connection  with  the  form 
of  the  allegations  of  the  complaint,  might  have  required  it  to  be 
decided  that  the  action  must  be  in  Btrictneas  regarded  as  upon 
contract. ' '  And  again  he  says : ' '  The  facts  that  if  the  action  was 
considered  aa  one  upon  contract,  the  objection  appeared  on  the 
face  of  the  complaint,  and  might  have  been  taken  advuitagfl  of  by 
demurrer,  and  that  no  demurrer  was  interposed,  and  that  both 
parties  introduced  fully  their  CTidence  as  to  the  whole  contro- 
versy, in  the  absence  of  anything  showing  that  this  distinct  ques- 
tion was  raised  at  all  in  the  court  below,  we  think  sufficiently  es- 
tablish the  claim  of  the  respondent's  counsel,  that  it  was  tried 
there  as  an  action  of  tort,  without  objection,  and  most  be  so 
treated  here." 

The  foregoing  language  indicates,  not  only  that  the  sufficiency 
of  the  pleading  must  be  determined  on  demurrer  to  it,  but  also 
the  true  nature  and  object  of  it,  or  what  the  particular  kind  or 
cause  of  acticoi  stated  is,  or  is  designed  to  be,  and  that  for  this 
purpose  the  character  of  the  summons  may  be  taken  into  consid- 
eration, in  connection  with  the  form  of  the  allegations  of  the 
complaint.  And  this  we  take  to  be  the  true  mle,  that  the  court 
must,  in  the  firat  instance,  decide  with  certainty  what  the  specific 
cause  of  action  counted  and  relied  upon  is,  and,  having  decided 
that,  it  must  next  determine  whether  the  c<Hnplaint  contains  a 
sufSeient  statement  of  such  cause,  and  if  it  does  not,  the  demurrer 
must  be  -ustained.  In  the  present  case  the  summons  is  (or  re- 
lief, and  not  one  for  a  money  demand  arising  on  contract  The 
summons  is  appropriate,  therefore,  only  to  the  action  of  tort  or 
for  damages  for  the  wrongful  conversion  of  the  moneys.  It  cor- 
roborates the  intention  of  the  pleader,  as  shown  by  the  allega- 
tions of  the  complaint,  to  sue  in  tiiat  form  of  action,  and  from 
both  we  think  it  clearly  enough  appears  that  the  action  is  and 
was  designed  to  be  in  tort  and  not  upon  contract;  and  by  this 
standard,  or  by  the  rules  of  pleading  which  should  govern  in  an 
action  for  the  wrongful  conversion  of  the  mtmeyis,  must  the 
snfficieiicy  of  the  averments  be  tested. 

Considered  as  an  action  of  trover,  or  oae  sounding  in  damages 
for  the  tortious  conversum  of  the  moneys,  the  compiunt  Is  in  wv- 
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eral  respects  faulty  and  imperfect  For  tlie  purpose  of  showing 
the  tort  or  characterizing  the  conduct  of  the  defendant  aa  im- 
proper and  wrongfol,  and  thus  to  establish  a  conTersion  of  the 
moneys,  or  a  portion  of  them,  or  the  "ezeeas"  received  from  the 
sale  of  the  tax  certificates  belonging  to  the  county,  the  complaint 
charges  that  the  defendant  converted  such  moneys  to  his  own  use 
"falsely  and  fraudulently,  claiming  he  had  sold  said  certificates, 
as  agent  of  said  county,  for  the  sums  specified  on  their  face,  and 
for  DO  more,  or  wrongfully  and  unlawfully  claiming  that  as  such 
agent  of  said  county  be  was  entitled  to  any  excess  he  might  re- 
ceive on  such  sales  over  and  above  the  amount  specified  on  the 
face  of  said  certificates,"  etc  And  again,  for  the  purpose  of 
giving  like  character  to  the  conduct  of  the  defendant  and  showii^ 
the  wrong,  it  ia  ohat^^  that  the  resolntion  of  the  board  of  sa- 
perviaors  of  the  coonty  of  the  9th  day  of  January,  1869,  was 
passed  by  mistake  on  the  part  of  the  board,  and  "by  and  on  ac- 
cotmt  of  the  fraudulent  representations  of  the  defendant,  and 
that  in  adopting  the  resolution  the  board  acted  entirely  upon,  the 
fraudulent  statements  then  and  there  made  by  the  said  Decker." 
The  allegation  firat  referred  to  is  in  the  alternative,  itaelf  a  defect, 
but  the  serious  objections  to  both  are  that  they  state  no  facts  show- 
ing in  what  the  fraud,  falsity,  or  wrongfulness  of  the  defendant 
consisted,  or  how  he  was  guilty  of  them.  A  general  charge  that 
a  party  acted  fraudulently,  falsely  or  wrongfully,  or  tiiat  he 
made  frandulent  representations  or  statements,  amounts  t4>  noth- 
ing; there  must  be  a  specification  of  facts  to  justify  it.  It  is  at 
most  but  a  mere  inferential  statement,  too  vague  and  uncertain 
to  apprise  the  opposite  party  of  what  ia  meant  to  be  proved,  in 
order  to  give  him  an  opportunity  to  answer  or  traverse  it,  or  to  in- 
form the  court  whose  duty  it  is  to  declare  the  law  arising  upon. 
the  facts.  Dram  v.  Holton,  1  Pinney  (Wis.),  456,  and  authori- 
ties cited. 

With  reject  to  the  interest  upon  the  redemptim  moneys  paid 
to  the  defendant  upon  lands  and  lots  sold  for  taxes,  of  which  the 
county  held  the  certificates  of  sale,  which  interest  it  ia  averred  the 
defendant  has  not  accouhted  for  or  paid  over  to  the  county, 
or  to  his  successor  in  office,  the  charge  is  that, ' '  although  often  re- 
quested so  to  dd,  he  has  heretofore  refused  and  still  does  refuse 
so  to  do,  and  has  converted  the  whole  thereof  to  his  own  use." 
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The  conTersion  of  the  moneys  received  for  illegal  asBessments  is 
similarly  charged. 

And  near  the  close  of  the  complaint,  and  referring  to  all  the 
money  mentioned  in  it,  for  the  couversion  of  which  the  action  is 
brought,  the  demand  and  refusal  relied  upon  to  show  conversion 
is  alleged  in  these  words :  "  On  or  about  the  2d  day  of  June,  A,  D. 
1870,  the  said  board  of  supervisora  made  and  caused  to  be  made 
a  demand  upon  the  said  Decker,  that  the  said  Decker  pay  over 
to  the  county  of  Kewaunee  the  balance  of  all  moneys  remaining 
in  his  hands,  and  received  by  him  as  such  clerk  and  agent  as 
aforesaid,  which  said  Decker  then  and  there  refused  and 
neglected  to  pay  over."  The  defendant,  it  appears,  had  been 
clerk  of  the  board  of  supervisors  of  the  county  for  several  con- 
secutive official  terms,  during  the  period  of  twelve  years,  com- 
mencing on  the  1st  day  of  January,  1858,  and  the  moneys  al- 
lied to  have  been  received  and  not  aceountod  for,  or  paid  over, 
but  converted  by  him  to  his  own  use,  are  averred  to  have  been 
paid  to  him  in  his  capacity  of  clerk  on  divers  days  and  times  after 
the  1st  day  of  January,  1858,  and  before  the  1st  day  of  Janu- 
ary, 1869.  The  only  accounting  and  settlement  between  the  de- 
fendant and  the  board  of  supervisors,  averred  in  the  complaint, 
was  on  the  9th  day  of  January,  1869. 

The  complaint  does  not  aver  that  no  other  accounting  was  had 
or  settlement  made,  and,  in  the  absence  of  such  averment,  the  pre- 
sumption must  be,  we  think,  that  the  defendant  rendered  his  ac- 
counts and  settled  with  the  county  board  at  the  end  of  each  year, 
as  required  by  law.  This  presumption  arises  from  the  public 
official  character  of  the  parties,  both  of  the  defendant  and  the 
board  of  sapervisors,  nothing  to  the  contrary  having  beat  averred 
in  the  complaint  or  admitted  by  the  defendant.  It  is  the  ordi- 
nary presumption  in  favor  of  l^e  correctness  of  official  action, 
and  that  public  officers  do  their  duty. 

In  Cotton  V.  Sharpstein,  14  Wis.  226,  which  was  an  action-like 
flie  present,  except  that  the  agency  was  merely  a  private  one,  it 
was  stated  as  a  qutere,  whether  a  count  alleging  merely  that  the 
defendant  collected  certain  money  for  the  plaintiff  as  his  attor- 
ney at  law,  and  had  not,  though  often  requested,  accounted  for  or 
paid  it  to  the  plaintiff,  contained  a  sufficioit  allegaticm  of  a  con- 
version. 
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Id  a  case  like  the  present,  where  the  moneye  alleged  to  have  been 
converted  consist  of  some  thousands  of  small  sums  or  items  re- 
ceived through  a  period  of  ten  years  by  a  public  officer.  The  spec- 
ifications of  wluch,  in  a  schedule  annexed  to  the  complaint,  con- 
stitute a  ponderous  document  of  nearly  2,300  folios  of  written 
matter,  and  where,  in  presumption  of  law  at  least,  ten  annual  ac- 
countings and  settlements,  embracing  or  which  might  have  em- 
braced the  same  sums  or  items,  have  taken  place,  it  is  not  too 
much,  we  think,  to  say  that  the  general  averment,  ' '  that  the  de- 
fendant, though  often  requested  so  to  do,  has  not  accounted  for 
or  paid  over  the  moneys,  but  has  refused,  and  still  does  refuse  to 
do  BO,  and  has  converted  the  same  to  his  own  use,"  is  not  a  suffi- 
cient averm^it  of  facts  to  show  a  eonveraion  of  the  moneys. 
Neither  do  we  think  that  a  general  averment,  as  above  shown,  of 
a  demand  and  refusal  is  sufficient,  nor  that  the  facts  being  ad- 
mitted, as  there  pleaded,  constitute  sufficient  evidence  of  a  cm- 
version. 

The  request,  in  order  to  put  the  defendant  in  default,  and  to 
show  that  he  has  been  guilty  of  a  conversion  in  such  a  case  as  this, 
ought  to  be  a  particular  request,  from  which  it  would  appear  that 
his  attentioQ  was  called  to  the  very  sums  or  items  and  all  of 
them  which  it  was  claimed  he  should  have  accounted  for  and  paid 
over,  but  had  not ;  and  it  should  furthermore  appear  that  resson- 
able  time  and  opportniuly  was  afforded  him  to  examine  them,  and 
to  inspect  and  compare  the  public  records,  documents  and  vouch- 
ers, and  that  then  he  had  wrongfully  refused  to  account  for  and 
pay  over  the  moneys.  The  request  should  be  such  as  to  show 
that  the  defendant  had  full  and  fair  opportunity  to  correct  the 
accounts,  if  satisfied  that  they  were  erroneous,  and  to  tender  or 
pay  over  the  moneys  and  save  the  costs  of  an  action,  and  the  facts 
pleaded  should  be  as  comprehensive  and  explicit  as  the  proofs  to 
be  made  upon  the  trial. 

And  the  allegation  of  demand  and  refusal  is  equally  defective 
and  for  the  same  reastms.  The  demand  was  that  the  defendant 
pay  over  "the  balance  of  all  moneys  remaining  in  his  hands,  and 
received  by  him  as  such  clerk  and  agent  as  aforesaid."  It  does 
not  appear  that  the  defendant  was  informed  what  the  balance  was, 
or  was  claimed  to  be,  or  in  what  it  consisted,  or  how  it  was  made 
up,  or  that  any  means  or  facilities  were  afforded  him  for  sscer- 
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taining.  He  was  required,  at  the  peril  of  being  charged  in  tort 
for  the  conversion,  to  pay  over  the  balance,  withoat  evaa  being 
told,  in  round  numbers,  what  the  balance  claimed  was.  The  de- 
maud  should  have  been  in  all  respects  what  we  have  said  the  re- 
quests should  be,  for  both,  in  case  of  this  kind,  serve  the  some 
purpose. 

If,  instead  of  this  action  in  tort,  the  defendant  had  been  sued 
upon  his  of&clal  bond  or  bonds,  for  not  accounting  for  and  paying 
over  the  same  moneys,  and  breaches  had  been  assigned  in  the  same 
words  as  in  this  complaint  of  request  and  refusal,  or  demand  and 
refusal,  such  assignments  wonld  have  be^i  bad  on  demurrer,  as 
showing  no  violation  of  the  condition::  of  the  bonds.  Board  of 
Supervisors  of  Iowa  County  v.  Vivian,  Treasurer,  and  others, 
31  "Wis.  217 ;  Supervisors,  etc.,  v.  Kirby,  25  Wis.  498 ;  Wolf  v. 
Stoddard,  id.  503.  It  would  be  something  very  remarkable  in 
the  history  of  Pleading,  should  it  be  held  that  the  same  facts, 
which  would  not  constitute  a  breach  of  the  official  bond  of  a 
public  officer  in  not  accounting  for  and  paying  over  public  money 
in  his  hands  would  constitute  a  tortious  and  wrongful  conver- 
sion of  the  same  moneys  for  which  an  action  ex  delicto  might  be 
maintained  against  him.  We  think  no  statement  of  facta,  in  a 
case  like  this,  not  sufficient  to  ^ow  a  breach  of  the  official  bond 
growing  out  of  the  same  transactions,  will  be  sufficient  to  show  a 
conversion  of  the  moneys. 

Bt  THS  COUBT— OBDEB  BEVEBSOD  and   cause  BEHANiaD. 
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OF  THE  JOINDER  AND  tLBCTlGH  Cff  ACTICXIS.* 

FRENCH  V.  TUNSTALL. 
Hempstead,  204.    1832. 

Appeal  from  Chicot  Circnit  Court,  determined  before  Benja- 
min Johnson  and  Edward  Cross,  Judges. 

The  declaration  contains  two  counts.  The  first  is  the  eommon 
count  in  an  action  of  assumpsit  for  money  lent  and  advanced  by 
the  plaintiff  to  the  defendant.  The  second  ia  also  in  the  form  of 
a  eount  in  assumpsit,  upon  a  promissory  note  under  seal.  The 
defendant  filed  a  general  demurrer  to  the  declaration,  which  was 
sustained  by  the  court,  and  judgment  rendered  in  his  favor,  from 
which  the  plaintiff  appealed  to  this  court. 

If  the  declaration  contains  one  good  count,  a  demurrer  to  the 
whole  declaration  will  not  he  sustained,  unless  there  is  a  mis* 
joinder  of  actions.  The  first  count  is  in  assumpsit  and  is  dearly 
a  good  and  valid  count.  It  is  equally  clear  that  the  second  count 
is  also  in  the  form  of  a  count  in  the  action  of  assumj^t.  It  is 
true  that  the  cause  of  action  set  out  in  the  second  count  will  not 
support  an  action  of  assumpsit;  debt  or  covenant  being  the  ap- 
propriate action  upon  a  writing  obligatory.  But  because  the 
second  count  is  f  aully  and  defective,  and  mi^t  have  been  reached 
by  a  general  demurrer,  it  does  not  follow  that  it  is  a  eount  in  debt, 
although  it  states  a  cause  of  action  for  which  debt  is  the  proper 
remedy. 

We  are  of  the  opinJon,  then,  that  there  is  no  misjoinder  of  ac- 
tions, notwithstanding  the  second  count  is  palpably  defective  and 
sets  out  no  ca.use  of  action  for  which  assumpsit  will  lie.  The  first 
count  to  the  declaration  being  good,  the  demurrer  to  the  dedara- 

•See  Sees.  1600-1«I2,  Vol  10,  Cyclope«a  «  Law. 

264 


DigizedbyGoOglC 


GARLAND  v.  DATIS.  265 

Hon  shonld  have  been  OTerraled.  The  case  of  Jadin  t.  Samuel,  4 
Bos.  &  Pul.  Rep.  43,  is,  In  principle,  analogous  to  the  present 
case.  The  declaratioa  contained  three  counts.  The  first  was  in 
trover  for  bills  of  exchange,  and  the  second  and  third  counts, 
after  stating  the  delivery  of  the  bills  to  tiie  defendant,  in  order 
that  he  might  get  them  discounted  for  a  certain  commisdon,  and 
bis  having  got  them  discounted,  stated  that  he  ctuiTerted  and  dis- 
posed of  the  money  to  his  own  use. 

The  defendant  demurred  generally,  on  the  ground  of  a  mis- 
joinder of  tort  and  contract,  the  subject  of  the  two  last  counts  be- 
ing matter  of  contract;  hut  the  court  held  that,  on  a  general  de- 
murrer, as  all  the  counts  were  in  the  form  of  tort,  judgment  must 
be  for  the  plaintiff  if  any  one  count  was  good.  We  think  the 
principle  decided  in  the  above  case  is  decisive  of  the  case  now  be- 
fore the  court. 

Judgment  BEV£B'^CBa>. 


GARLAND  v.  DAVIS. 
d  Howard,  131-155.    1845. 

Error  to  the  Circuit  Court  for  the  District  of  Colambia. 

Mr.  Justice  Woodbubt.  In  the  examination  of  this  case  a  de- 
fect has  been  discovered  in  the  pleadings  and  verdict  which  was 
not  noticed  in  the  court  below  nor  su^ested  by  the  counsel  here 
And  the  first  question  is  whether,  under  these  circumstances,  it 
can  be  considered  by  us;  and  if  it  can  be,  and  ia  a  material  de- 
fect, not  cured  or  otherwise  capable  of  being  overcome,  whether 
it  ought  to  be  made  a  ground  for  reversing  the  judgment  and 
sending  the  case  back  for  amendment  and  further  proceedings. 

There  can  be  no  doubt  that  exceptions  to  the  opinions  given  by 
conrts  below  must  all  be  taken  at  the  time  the  opinions  are  pro- 
nounced. But  it  is  equally  dear  that  when  the  whole  record  is 
before  the  court  above,  as  in  this  case,  any  exception  appearing 
on  it  can  be  taken  by  counsel  which  could  have  been  taken  below. 
Roach  V.  Hulings,  16  Pet  319.  So  it  is  the  duty  of  the  court 
to  give  judgment  on  the  whtde  record  and  not  merely  on  the 
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points  Stated  by  counseL  Slacum  t.  Pomeroy,  6  Cranch,  221; 
Baird  &  Co.  v.  Maddox,  1  CaU,  257;  16  Pet.  319. 

In  United  States  v.  Bamham,  1  Mason,  62,  the  coart  alone  took 
notice  of  the  defect  which  was  the  sole  ground  of  its  <^inion.  In 
Patteacm  v.  United  States,  2  Wheat  222,  it  is  stated  that  "the 
points  made  were  not  considered  by  the  court,  and  judgment 
was  pronounced  on  other  ground ; ' '  and  Justice  Washington  says 
(p.  24)  :  "The  court  considers  it  to  be  nnnecessary  to  decide 
the  questicHis  which  were  argued  at  the  bar,  as  the  verdict  is  so 
defective  that  no  judgment  can  be  rendered  upon  it;"  and  <m 
that  account  the  proceedings  below  were  reversed.  See,  also,  Har- 
rison V.  Nixon,  9  Pet.,  483,  535. 

Statement  of  Facts.— I  proceed,  then,  to  consider  l^e^iature  and 
character  of  the  difGculty  in  this  case  appearing  on  {be  record. 
Since  discovering  it,  an  opportunity  has  been  given  to  the  counsel 
for  the  original  plaintiff,  which  has  been  improved,  to  attempt  to 
remove  it  by  argument  and  authorities.  But  it  still  remains  and 
consists  in  this. 

The  declaration  is  an  action  on  the  case,  sonnding  in  tort  It 
sets  out  no  contract  except  one  by  way  of  inducement,  made  by 
Mr.  Franldin,  the  predecessor  in  ofBce  of  the  defendant,  and  it 
then  proceeds  to  make  the  gist  of  its  complaint  a  wrongful  and 
injurious  neglect  and  refusal  by  the  defendant  to  furnish  a  copy 
of  certain  laws  to  the  plaintiff,  as  bad  been  agreed  by  Franklin. 
We  are  required  to  take  this  view  of  the  declaratiim,  not  only  by 
the  averments  in  it,  but  by  both  the  present  and  past  positions  of 
the  counsel  for  the  plaintiff,  that  it  was  intended  to  be  founded 
on  a  misfeasance.  The  plea,  however,  instead  of  being  "not 
guilty,"  as  was  proper  in  such  case  (Com.  Dig.,  Pleader),  is  non 
aa3ump3it,  and  the  plaintiff  below,  not  demurring  thereto,  nor 
moving  for  judgment  notwithstanding  such  a  plea,  joined  issue 
upon  it,  and  the  verdict  of  the  jury  conforms  t«  the  plea  and 
issue,  and  merely  Snds  "that  the  defendant  did  assume  upon 
himself  in  manner  and  form,"  etc.,  and  assesses  damages  ''sus- 
tained by  reason  of  the  non-performance  of  the  promise  and  aa- 
sumption  aforesaid." 

Beside  the  general  reasoning  in  the  books,  that  pleas  amouut- 
inp  to  the  ?eneral  issue  should  traverse  the  material  averments 
in  the  declaration,  and,  where  the  action  is  one  on  the  case  for  a 
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tort,  Hhoold  deny  tlie  tort  by  pleading  "not  goilty,"  it  is  l&id 
down  in  most  elementary  treatises  that  "not  guilty"  is  the 
proper  general  issue  in  such  eases.  See  Com.  Dig.,  Pleader. 
Beyond  this,  it  has  been  actually  adjudged  in  an  action  on  the 
case,  after  full  hearing,  that  non  assumpsit  was  a  bad  plea. 
Noble  V.  Lancaster,  Barnes'  Notes,  125,  That  action  was  trover, 
but  being  still  an  action  on  the  case,  the  same  principle  applied. 
Nor  is  the  difference  merely  formal  or  technical  between  actions 
founded  in  tort  and  in  contract.  1  Chit  Plead.  229,  418.  Be- 
cause, when  in  tort  or  ex  delicto  a  set-off  is  not  admiasible  nor  can 
infancy  be  pleaded  as  to  one  ex  contractu,  nor  can  a  plea  in 
abatement  be  sustained,  that  aJl  concerned  in  the  wrong  are  not 
joined,  as  it  may  be  in  counts  on  contracts,  and  a  writ  of  inquiry 
must  issue  to  ascertain  the  damages,  which  is  often  onnecessary 
in  suits  on  contract.  A  declaration  is  bod  which  unites  a  count 
in  tort  with  one  in  contract.  2  Chit.  229,  230;  1  Chitty,  625, 
note;  4  D.  &  E.  794;  8  D.  &  E.  33. 

Various  other  cases  analogous  to  this  might  be  cited,  which 
toid  to  show  that  the  present  plea  ia  improper,  but  it  is  not 
deemed  necessary,  in  this  stage  of  the  inquiry,  to  enlarge  on  that 
point;  and  I  proceed  to  the  nest  and  more  difficult  question, 
whether  such  a  plea,  though  bad  on  demurrer,  should  not  be  con- 
sidered as  good  after  verdict,  and  cured  by  the  statute  of  jeofaila. 

As  a  general  rule,  all  informality  in  a  good  plea  is  held  to  be 
cured  by  a  verdict,  and  ought  to  be,  in  order  not  to  delay,  through 
a  defect  of  mere  form,  what  may  seem  to  be  just.  1  Levinz,  32 ; 
6  Mod.  1 ;  Com.  Dig.,  Pleader,  18 ;  6  Johns.  1. 

Here,  however,  there  appears  to  be  no  informality  in  a  good 
plea.  On  the  contrary  it  looks  more  like  formality  in  a  bad  one. 
And  if  it  be  asked  whether  there  are  no  cases  or  bad  pleaa  which 
are  cured  by  a  verdict,  we  answer  that  several  exist,  but  that  they 
are  cases  where  the  pleas,  though  bad  on  demurrer,  because  wrcmg 
in  form,  yet  still  contain  enough  of  substance  to  pat  in  issue  the 
material  parts  of  the  declaration.    That  is  the  test. 

In  the  opinion  of  the  majority  of  the  court  the  plea  under  eon- 
fflderation  does  not  contain  enough  for  that  purpose;  and  my 
apoli^y  for  examining  this  point  somewhat  more  in  detail  most 
be  found  in  the  circumstance  that  the  court  are  divided  upon  it. 

The  provision  by  congress  in  relation  to  amendments  is  to  be 


DigizedbyGoOglC 


268  JOINDER  AND  ELDCTION  OF  ACTIONS. 

fotmd  in  iike  thirty-Becond  section  of  the  jadiciary  act  of  Septem- 
ber 24,  1789  (1  Stata.  at  Lai^,  91),  and  is  BimiUr  to  that  in  the 
32  Henry  VIII.,  but  certainly  not  broader.  See  the  former,  in 
1  Little  &  Brown's  ed.,  91,  and  the  latter  in  1  Bac.  Abr.,  Amend- 
ment and  Jeofail,  B. 

Under  both  of  these  statutes  it  has  frequently  been  adjudged 
that  defects  in  substance  are  not  cured  by  a  verdict;  "for  this," 
says  Bacon  (Abr.,  before  quoted,  E.),  "would  have  ruined  all 
proceedings  in  the  courts  of  justice ;  and  a  defect  in  substance,  in 
a  plea  or  verdict,  is  conceded,  in  all  the  books,  to  exist  when  they 
do  not  cover  "whatever  is  essential  to  the  gist  of  the  action," 

The  present  plea,  if  tried  by  this  test,  seems  not  to  be  remedied 
by  the  verdict ;  because,  so  far  from  traversing  all  that  is  essential, 
nothiug  is  denied,  unless  it  be  the  inducement.  Thus  it  traverse* 
a  promise  simply;  but  the  only  promise  set  out  in  the  declaration 
is  one  introductory  to  those  material  averments,  which,  as  before 
stated,  are  the  wrongful  and  injurious  acts  of  the  defendant.  So 
far  from  denying  those  acts,  the  plea  entirely  passes  them  by, 
and  they  are  neither  put  in  issue,  nor  a  verdict  returned  upon 
them  ooe  way  or  the  other.  It  is  true  that,  in  some  acticms  for 
a  tort,  a  promise  may  bo  referred  to  in  the  declaratitm,  which 
sometimes  will  constitute  one  material  fact  among  several  others. 
But  it  is  only  one,  and  not  the  whole,  nor  is  it  the  most  material 
fact;  that  being,  in  such  cases,  the  misfeasance  of  the  defendant. 
JCor  does  the  verdict  here  find  this  one  fact  or  promise  such  as 
averred  in  the  inducement.  There  it  is  stated  to  be  made  by  Mr. 
Franklin ;  but,  on  the  contrary,  the  verdict  finds  a  promise  made 
!  y  the  defendant. 

On  recurring  to  precedents  several  are  found  which  confirm 
these  conclusions.  In  re£^>ect  to  pleas  they  show  that,  when  so 
imperfect  and  immaterial  as  this,  they  are  not  cured  by  verdict 
And  the  reason  generally  assigned,  and  which  prevades  the  whole, 
is  that  before  mentioned,  namely,  that  they  do  not  cover  or  tra- 
verse all  the  gravamen  of  the  declaration.  Staple  v.  Heydon,  6 
Mod.  10;  WiUes,  532;  Tidd's  Pr.  827;  Gilb.  C.  P.  146. 

Hence  it  has  been  decided  that  a  plea  of  non  assumpsit  to  an 
action  of  debt  is  not  thus  cured  (Brennand  v.  Egan,  4  Taimt. 
164;  Penfold  v.  Hawkins,  2  Maule  &  Selw.  606) ,  because  it  covers 
too  little  or  is  irrelevant.    While  in  pursuance  of  the  same  rule 
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it  has  been  held  ib&t  nU  debet  to  aisumpsit  (1  Hen.  Bl.  664),  and 
"not  guil^"  either  to  assumpsit  (Cro.  El.  470,  and  8  Sei^.  & 
R.  441),  or  to  covenant  (1  Hen.  &  Mirnf.  153),  or  to  debt  for  a 
penalty  (Coppin  v.  Carter,  1  B.  &  E.  462,  note),  are  cured  by  a 
verdict  because  they  contain  enough  to  put  in  iasue  all  which  is 
important  in  the  declaration. 

In  the  present  case  the  issue  manifestly  reaches  only  a  part  of 
the  ease  and  is  therefore  incurable  (Hardress,  331) ;  and  it  comes 
expressly  within  the  definition  of  an  inunaterial  issue,  which  is 
also  incurable.  Carth.  371;  Bae.  Abr.,  Verdict,  K-,  2  Levinz, 
12 ;  2  Saund.  319 ;  2  Mod.  137 ;  Gould's  PI.  506,  509.  This  is  un- 
doubted frtnn  Williams'  definition  in  Bennet  v.  Holveck,  2  Saund. 
319,  a.  He  saj^s : ' '  An  immaterial  issue  is  where  a  material  alle- 
gation in  the  pleadings  is  not  answered,  but  an  issue  is  taken  on 
some  point  which  will  not  determine  the  merits  of  the  case,  and 
the  court  is  often  at  a  loss  for  which  of  the  parties  to  give  judg- 
ment," 

So  in  Benden  v.  Manning,  2  N.  H.  291,  it  is  laid  down  on  cir- 
cumstances like  the  present,  that  "if,  instead  of  assumpsit,  a 
special  action  oa  the  case  had  been  brought  for  misfeasance,  it  is 
very  clear  that  no  consideration  need  have  been  alleged  or  proved. 
The  gist  of  such  an  action  would  have  been  the  misfeasance,  and 
it  would  have  been  wholly  immaterial  whether  the  contract  was  a 
valid  one  or  not"  5  D.  &  E.  143;  2  Wils.  359;  1  Saund.  312, 
note  2. 

If  we  should  next  compare  this  plea  and  issue  in  their  substance 
with  a  few  others  less  general  that  have  been  solemnly  adjudged 
to  be  bad,  and  not  cured  by  verdict,  though  found  for  the  plain- 
tiff, the  result  will  be  the  same. 

It  may  be  seen  in  Tryon  v.  Carter,  2  Str.  994,  that,  in  debt  on 
bond  payable  on  or  before  the  5th  of  December,  the  defendant 
pleaded  payment  on  the  5th  of  December,  an  issue  being  joined 
and  found  against  him,  the  court  still  awarded  a  repleader,  as  it 
could  not  be  inferred  from  these  pleadings  that  payment  may  not 
have  been  made  before  the  5th. 

See  another  in  Enys  v.  Mohun,  2  Str.  847,  where,  to  covenant 
on  a  lease  to  C,  averred  to  come  by  assignment  to  the  defendant, 
the  plea  was  that  C.  did  not  anign  to  him,  and  the  verdict  was  for 
plaintiff.    But  the  court  awarded  a  repleader,  as  the  issue  found 
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does  not  cover  all  the  important  points  of  the  declarati<»i,  nanueiy, 
that  the  lease  may  have  come  to  the  defendant,  not  from  C.  direct, 
but  by  mesne  assignments.  Same  case  in  1  Baroardiston,  182,  220, 
See  also  otJier  cases.  Telv.  154;  Beck  v.  Hill,  2  Mod.  137;  Bead 
V.  DawBon,  id.  139;  Stafford  v.  Mayor  of  Albany,  6  Johns.  1; 
Com.  Dig.,  Pleader,  1  and  2,  V.,  5  j  Chit  PL  625,  695 ;  6  D.  &  B. 
462;  ISannd.  319,  n. 

In  Patterson  v.  United  States,  2  Wheat  225,  Judge  Washington 
lays  down  the  whole  law  precisely  as  we  view  it  in  reepect  to  a 
verdict  varying  materially  from  the  issue,  and  which  principle  ap- 
plies equally  well  to  a  plea  varying  from  the  sabstance  of  the 
declaration.  He  says:  "Whether  the  juiy  find  a  general  or  a 
special  verdict,  it  is  their  dnty  to  decide  the  very  point  in  issue, 
and  although  the  court  in  which  it  is  tried  may  give  form  to  a 
general  finding  so  as  to  make  it  harmfmize  with  the  issue,  yet  if 
it  appear  to  that  court  or  to  the  appellate  court  that  the  finding 
is  different  from  the  issue,  or  is  confined  only  to  a  part  of  the 
matter  in  issue,  no  judgment  can  be  rendered  on  the  verdict" 
And  on  error  the  proceedings  below  were  reversed. 

After  all  this,  it  is  hardly  necessary  to  state  further,  by  way  of 
precedent,  that  in  Noble  v.  Lancaster,  Barnes'  Notes,  125,  before 
cited,  this  very  point  was  decided.  Non  aaaumpsit,  was  pleaded 
to  an  acUon  on  the  case  (e.  g.,  trover),  and  was  held  not  to  be 
cured  by  a  verdict,  but  was  bad  in  arrest  of  judgment. 

Looking,  then,  to  many  precedents  as  well  as  correct  principles 
in  pleading,  the  issue  presented  and  tried  here  is  not  only  an  im- 
proper <Hie  for  the  case,  but  not  containing  enough  to  cover  all 
that  is  material  in  the  declaration,  and  being  thus  imperfect  in 
substance,  it  "does  not  determine  the  right  between  the  parties," 
and  is  not  cured  by  the  verdict  or  the  statute  of  jeofails. 

A  moment  aa  to  the  defects  in  the  verdict.  It  is  difScuIt  to  see 
how  an  immaterial  and  bad  plea  can  be  cured  by  a  verdict,  which, 
as  in  this  ease,  is  quite  as  immaterial  aa  the  plea.  Indeed,  in  some 
respeets  the  verdict  here  compared  with  the  declaration  is  more 
defective  and  irremediable  than  the  plea.  It  is  laid  down  in 
Comyn'a  Dig,,  Pleader,  S.,  24,  that  a  verdict  is  even  void  if  it  be 
"variant  from  the  declaration;"  and  he  gives  as  one  illustratioD 
from  2  Boll.  703,  1,  35,  "in  assumpsit,  if  he  finds  a  different 
pr«nise." 
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In  the  present  case  the  promise  is  fonnd  not  only  different  from 
that  laid  in  the  declaration  aa  inducement,  but  the  verdict  varies 
in  other  essential  respects  from  the  declaration,  finding  nothing 
of  any  of  the  miafeasance  charged  in  it  on  the  defendant.  The 
defect  here,  then,  is  in  the  verdict  as  well  as  plea,  and  though  a 
mere  informality  in  the  former  is  cured  \iy  the  act  of  congress  as 
to  amendments  (16  Pet.  319),  yet  the  defect  here  is  similar  in 
both,  and,  as  just  shown,  being  on  principle,  in  both,  a  defect  in 
substance  no  less  than  form,  is  oncured.  Steams  v.  Barrett,  1 
Mason,  170,  and  2  Mason,  31,    •    •    • 


DigizedbyGoOglC 


CHAPTER  IV. 

OP  THE  FULL  PROCEEDINGS  IN  AN  ACTION  AT  LAW.* 


•See  SecB.  1606-1686,  ToL  10,  (^dopedU  of  Law. 
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CHAPTER  V. 

OF  THE  RULES  OF  PLEADING.* 

Of  Demurren,  Their  Nature  and  Properties— Effect  of 
a  Demurrer*' 

BROWN  v.  DUCHESNE. 
2  Curtis,  Circuit  Court  for  Massackutetts,  97.    1854. 

Cdbtis,  J.  Thia  is  an  action  on  the  eaae  for  the  violation  of  a 
patent-right.  The  defendant  pleaded  the  general  iasue  and  two 
special  pleas.  The  plaintiff  demurred  as  follows:  "And  the  said 
plaintiff  says  that  the  several  pleaa  by  the  said  Dnchesne,  in  man- 
ner and  form  aforesaid  pleaded,  and  the  matters  therein  con- 
tained, are  insnfBcient  to  bar  the  plaintiff,"  etc.,  in  the  usual 
form  of  a  demurrer.  And  he  assigns  several  eases  of  demurrer 
specially.  Without  regard  to  the  defects  of  form  specially 
pointed  ont,  if  this  demurrer  is  ta^en  to  all  the  pleas,  and  any 
one  is  found  good,  the  demurrer  is  ovemtled.  There  is  certainly 
one  good  plea,  for  tJie  general  issue,  in  the  usual  form,  is  upon  the 
record.  And  it  is  clear  the  demurrer  covers  all  the  pleas.  It 
appli^  in  terms  to  the  several  pleas,  which  means  all  the  several 
pleas. 

There  is  a  settled  form  of  replying  to  one  or  more  pleas  to  the 
exclusion  of  others,  which  is  "as  to  the  said  pleas  by  the  said  de- 
fendant secondly,  or  secondly  and  thirdly,  above  pleaded,"  etc. 
When  not  thus  restricted,  the  legal  intendment  is  that  all  are  in- 
cluded in  the  answer  made  to  them. 

The  DEumffiBb  must  be  ovebriji2d. 

*8ee  Sec  10S7,  Vol.  10,  Crd(q)edla  ol  Law. 

**See  Bee  1688  et  seq.,  ToL  10,  Cyclopedia  of  Law. 
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CLEARWATER  v.  MEREDITH. 
1  WaUace,  25.     1863. 

Plaintiff  brought  suit  on  a  guaranty  made  by  defendant  Mere- 
dith, that  the  sto<^  of  the  Cincinnati,  Cambridge  &  Chicago  Short 
Line  Railroad  Company,  two  hundred  shares  of  which  had  been 
transferred  by  the  defendant  to  the  plaintiff  in  payment  of  a 
farm,  should  be  worth  par,  $50  per  share,  in  Cincinnati,  on  Octo- 
ber 1,  1855.  The  plaintiff  alleged  that  the  shares  were  at  that 
date  worthless.  The  defendant  pleaded,  among  other  thinga,  that 
the  said  railroad  company  had  consolidated  with  another  com- 
pany, under  the  laws  of  Indiana,  whereby  said  stock  had  become 
of  no  valae,  and  that  said  consolidation  waa  with  pluntiff'a  ac- 
quiescence and  consent. 

Opinion  by  Mr.  Justice  Datis. 

In  order  to  arrive  at  a  correct  solution  of  this  question,  it  is 
important  to  conrader  whether  the  plea  is  a  good  one,  for  a  de- 
murrer, whenever  interposed,  reaches  back  through  the  whole 
record,  and  "seizeB  hold  of  the  first  defective  pleading."  The 
plea  in  controversy  confesses  the  original  cause  of  action,  but 
sets  up  matter  which  has  arisen  subsequent  to  it  to  avoid  the 
obligation  to  perform  it.  It  acknowledges  that  the  guaranty  was 
given  as  claimed,  but  insists  that  the  consolidation  of  the  inter- 
ests and  stock  of  the  three  railroad  companies  neceasaiily  de- 
stroyed and  rendered  worthless  and  of  no  value  the  guaranteed 
stock,  and  that  Clearwater,  having  consented  to  the  transfer,  is 
in  no  position  to  claim  redress  from  Meredith  and  his  co-de- 
fendants.    •     •     • 

But  it  is  said  that  the  plea  is  defective  because  it  does  not 
aver  that  the  consolidation  was  an  act  done  without  the  cims^it 
of  the  defendants.  The  pleadings  do  not  aver  tiiaX  the  defend- 
ants were  stockholders  in  any  of  the  roads  whose  interests  were 
merged,  and,  if  they  were  not,  it  is  not  easy  to  see  what  ri^t 
they  had  to  interpose  objections  to  oonsolidation,  nor  how  their 
consent  was  necessary  to  carry  out  the  object  contemplated.  If 
the  plaintiff  consented  because  they  did,  and  it  is  meant  to  be 
argued  on  that  account  they  would  still  be  liable  on  their  coo- 
tract,  the  answer  is  that  this  is  not  a  matter  to  be  negatived  by  the 
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defendants,  bat  the  plaintiff  shonld  reply  the  fact.  1  Chit  Fl. 
222. 

It  follows  that  the  fifth  plea  presented  a  complete  defeoBe  in 
bar  of  the  actios. 

In  this  plea  there  were  two  points  and  two  Qvij  which  the 
plaintiff  had  the  right  to  traverse.  He  could  deny  either  the 
act  of  consolidation  or  that  he  gave  his  consent  to  it.  He  could 
not  deny  both,  for  that  would  make  his  replication  double.  And 
if  either  fact  was  nntme,  the  defense  was  destroyed.  The  truth 
of  both  was  esaential  to  perfect  the  defense.  But  traverse  can 
only  be  taken  on  matter  of  fact,  and  it  is  always  inadmissible  to 
tender  an  iasae  on  mere  matter  of  law.    1  Chit  PL  654. 

The  last  replication  does  traverse  a  ctmclnaion  of  law.  Whether 
the  stock  of  the  Cincinnati,  Cambridge  &  Chicago  Short  Line 
Kailway  Company  was  destroyed  and  rendered  worthless  and  of 
no  value  wea  not  a  question  (or  a  jury  to  try.  If  the  roads  were 
consolidated  with  the  cmisent  of  the  plaintiff,  then  it  followed 
as  a  conclusion  of  law  that  the  stock  was  destroyed  and  of  no 
value.  The  stock  passed  out  of  existence  the  very  instant  the 
new  corporation  was  created.  The  issue,  therefore,  tendered  by 
the  plaintiff  in  his  last  replication  was  an  immaterial  one,  and 
the  court  did  not  err  in  sustaining  a  demurrer  to  it. 

But  the  plaintiff  claims  the  right  to  have  the  decision  of  the 
court  below  on  the  safSciency  of  his  replications  reviewed  here. 
This  he  cannot  do.  Each  replication  in  this  cause  is  complete  in 
itself;  does  not  refer  to,  and  is  not  a  part  of,  what  precedes  it, 
and  is  new  pleading.  When  the  plaintiff  replied  de  novo  after 
a  demurrer  was  sustained  to  his  original  replication,  he  waived 
any  right  he  might  have  had  to  question  the  correctness  of  the 
decision  of  the  court  chi  the  demurrer.  In  like  manner  he  aban- 
doned his  second  replication  when  he  availed  himself  of  the  leave 
of  the  court  and  filed  a  third  and  last  one. 

But  the  plaintiff  insists  that  even  if  his  replication  was  bad, 
that  still  upon  the  whole  record  he  was  entitled  to  judgment,  be- 
cause the  first  and  fourth  pleas  were  undisposed  of.  If  an  issue 
in  fact  had  been  joined  on  the  fifth  plea,  and  found  for  the  de- 
fendants, judgment  was  inevitably  for  them,  because  the  plea  was 
Ml  bar  of  the  action,  and  the  other  plena  would  then  have  pre- 
■oited  immaterial  issues.    If  the  plea  was  true,  being  a  complete 
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defense,  it  wonld  have  been  nselesB  to  have  tried  oUier  iasun, 
for,  no  matter  how  they  might  terminate,  jndgment  miot  still 
be  for  the  defendsnts.  The  state  of  pleading  leaves  the  fifOi 
plea  precisely  as  if  traverse  had  been  taken  on  a  matter  of  &ct 
in  it,  and  determined  againat  the  plaintiff.  "On  demurrer  to 
any  of  the  pleading  which  go  to  the  action,  the  jndgment  for 
either  party  is  the  same  as  it  would  have  been  on  an  issue  in  fact, 
joined  upon  the  same  pleading  and  found  in  favor  of  the  same 
party."  Gould's  Pleading,  ch.  9,  g  42.  "And  when  the  de- 
fendant's plea  goes  to  bar  the  action,  if  the  plaintiff  demur  to  it 
and  the  demurrer  is  determined  in  favor  of  the  pleading,  judg- 
ment of  nil  capiat  should  be  entered,  notwithstanding  there  may 
be  also  one  or  more  issues  in  fact;  because,  upon  t^  whole,  it 
appears  that  the  plaintiff  had  no  cause  of  action."  Tidd'a  Prac- 
tice (4th  Am.  ed.),  741-42.    There  is  no  error  in  the  reocnd. 

JUDOHENT  AFFIBUBD,  WITH  COBIS. 


TTLER  T.  HAND. 
7  Howard,  573-586.    1848. 

Error  to  U.  S.  CircHit  Court,  Northern  District  of  Mifisiesippi. 

Mr.  Justice  Watne.  This  suit  is  brought  upon  ten  bonds  pay- 
able to  Martin  Van  Buren,  president  of  the  United  States,  and 
his  successors  in  office,  for  the  use  of  the  orphan  children  pro- 
vided for  in  the  nineteenth  article  of  the  treaty  with  the  Choctaw 
Indiana  of  September,  1830.  7  Stats,  at  Lai^,  336.  The  prin- 
cipal and  interest  due  upon  the  bonds  are  demanded,  and  the 
plaintiff  in  the  action,  John  Tyler,  sues  as  successor  of  Martin 
Van  Buren,  and  trustee  for  the  orphan  children. 

The  defendants  have  demurred  to  the  plaintiff's  dedaratioD, 
pursuing  the  usual  form  of  a  general  demurrer,  and  have  added 
thereto  several  special  causes  of  demurrer.  There  is  a  joinder 
in  demurrer.  Upon  these  pleadings  the  court  below  sustained 
the  demurrer  of  the  defendants.  It  is  that  judgmmt  which  is 
now  before  this  court  by  writ  of  error. 

In  our  opinion  there  is  error  in  the  judgment  We  shall  re- 
verse it  with  an  order  to  the  court  below  to  enter  ap  a  final 
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judgment  for  the  plaintiff.  The  cause  is  not  before  as  on  the 
grounds  upon  which  it  was  placed  in  at^^iuuent  by  the  counsel 
of  the  defendants,  except  as  to  the  insufficiency  of  the  facts 
averred  in  &e  plaintiff's  declaration  to  entitle  him  to  recover, 
or  to  enable  the  defendants  to  sustain  their  demurrer. 

A  demurrer  is  an  objection  made  by  one  party  to  his  oppon- 
ent's pleading,  aUeging  that  he  ought  not  to  answer  it,  for  some 
defect  in  law  in  the  pleading.  It  admits  the  facts,  and  refers 
the  law  arising  thereon  to  the  court.  Co.  Lit.  71;  5  Mod.  132. 
The  opposite  party  may  demur  when  his  opponent's  pleading  is 
defective  in  substance  or  form,  but  there  can  be  no  demurrer 
for  a  defect  not  apparent  in  the  pleadings.  This  being  so,  the 
question  now  is,  whether  or  not,  notwithstanding  the  objections 
in  substance  and  form  which  the  defendants  have  made  to  the 
plaintiff's  declaration,  sufficient  matter  appears  in  the  pleadings, 
upon  which  the  court  may  give  judgment  according  to  the  very 
right  of  the  case.  Five  special  causes  of  demurrer  are  assigned ; 
they  were,  of  course,  meant  to  be  objections  for  defects  in  form, 
as  none  other  can  be  assigned  in  a  special  demurrer.  A  general  de- 
mnrrer  lies  only  for  defects  in  substance,  and  excepts  to  the  suf- 
ficiency of  the  pleading  in  general  terms,  without  showing  spe- 
cially the  nature  of  the  objection.  A  special  demurrer  is  only 
for  defects  in  form,  and  adds  to  the  terms  of  a  general  demurrer 
a  specification  of  the  particular  ground  of  exception. 

Our  first  remark,  then,  is  that  neither  of  the  special  causes  of 
demurrer  alleged  in  this  case  is  for  a  matter  of  form.  They  are 
as  follows: 

"1.  That  there  is  no  snfBetent  averment  in  the  proceedings 
or  record  showing  the  citizenship  or  place  of  abode  of  the  plain- 
tiff, or  that  he  is,  by  reason  of  the  nature  of  his  place  of  abode 
and  eitizeuship,  entitled  by  law  to  maintain  said  suit. 

"2.  That  the  plaintiff  shows  no  title  to  the  bonds  or  obliga- 
tions sued  on,  nor  snch  an  interest  in  the  suit  as  will  authorize 
him  to  maintain  the  same. 

"3.  That  the  parties  for  whose  nse  the  suit  is  brought  (who, 
by  the  laws  of  Mississippi,  are  the  real  plaintiff,  and  respon* 
able  for  costs)  are  not  named  in  Uie  record, 

"4.  The  said  bonds  sued  on  were  taken  without  authority  of 
law,  the  said  Martin  Yan  Buren,  president  of  the  United  States, 
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having  no  sodi  deleg&ted  power,  and  having  no  right  to  make 
the  same  payable  to  himself  and  hia  eaoceBsois  in  offiee,  or  to 
assume  to  himself  or  his  succeeson  in  office  a  legal  perpetoi^  and 
sacceBiion  nnkuown  to  the  said  office,  and  not  given  by  law. 

"5.  That  said  iKmds  in  the  declaration  mentioned  appear, 
from  the  face  of  the  pleadings,  to  have  been  given  without  any 
actual  ccmsideration,  and  by  virtue  of  an  aaaamption  of  ao- 
thority  on  the  part  of  said  Martin  Yan  Bnren  to  dispose  of  said 
orphan  Indian  lands  at  public  sate,  without  any  legal  right  to  sell 
the  same,  and  because  the  said  declaration  ia  in  other  respeets 
informal  and  insufficient." 

The  case,  then,  is  before  the  court  upon  a  general  demurrer,  in 
which  must  be  considered  the  whole  record,  and  judgment  should 
be  given  for  the  party  who  on  the  whole  appears  to  be  entitled 
to  it.  Le  Bret  v.  Papillon,  4  East,  502.  It  cannot  be  better 
shown  in  this  case  for  whom  the  judgment  should  be,  than  by 
showing  that  the  special  causes  of  objection  assigned,  supposing 
them  to  have  been  made  as  matters  of  substance,  are  not  sufiBcient 
in  law  to  prevent  a  recovery  by  the  plaintiflf.  "We  will  first  apeak 
of  the  fourth  and  fifth,  because  they  are  the  chief  reliance  of  the 
defendants  to  show  that  no  judgment  can  be  rendered  against 
them. 

The  fourth  is  that  the  bonds  given  by  the  defendants  were 
taken  without  authority  of  law.  The  fifth  is  that  it  appeam  from 
the  face  of  the  pleadings  that  they  were  given  without  any 
actual  consideration.  Neither  of  these  points  can  be  raised  in 
this  case  by  a  demurrer.  As  to  the  first  of  the  two,  it  was  not 
necessary  to  aver  in  the  declaration  that  the  bonds  were  taken 
with  the  authority  of  law,  nor  is  it  so  averred.  The  bonds  are 
made  to  the  president  of  the  United  States  and  hia  Buecesson  in 
office,  for  the  use  of  the  orphan  diildren  provided  for  in  the  nine- 
teenth article  of  the  treaty  with  the  Choctaw  Indians  of  Sep- 
tember, 1830,  They  are  so  recited  in  the  declaration,  and  are 
admitted  by  the  defendants  to  have  been  given  by  them.  In 
point  of  law,  then,  they  are  valid  instmmeuts,  though  voluntarily 
given,  and  not  prescribed  by  law.  United  States  v.  Tingey,  5  Pet. 
lis.  It  is  not  the  case  of  a  bond  given  coutrary  to  law,  or  in  vio- 
lation of  law,  but  that  of  bonds  given  voluntarily  for  a  consider- 
ation expressed  in  them  to  a  public  officer,  but  not  happening 


DigizedbyGoOglC 


TZtJlB  T.  HAND.  279 

to  be  prescribed  hy  law.  Nor  does  it  matter  that  they  are  made 
to  the  president  of  the  United  States  and  his  auccessora  in  office, 
if  the  political  official  character  of  the  president  is  recognized  in 
them,  and  is  so  averred  in  the  declaration.  This  cause  of  de- 
mnrrer,  whether  well  taken  or  not,  admits  the  fact  that  the  bonds 
were  given,  and  estops  the  defendants  from  denying  it  as  a  matter 
of  form,  or  from  contesting  by  a  demurrer  the  right  of  the 
obligee  and  his  successors  in  office  to  sue  the  obligors  at  law.  As 
to  the  alleged  want  of  consideration  for  these  bonds,  as  stated 
in  the  fifth  special  cause  of  demurrer,  that  affords  no  ground 
for  a  demurrer,  as  a  bond  cannot  be  avoided  at  law  either  for  a 
want  or  failure  of  consideration,  and  anything  illegal  in  the  con- 
sideration can  only  be  pleaded  in  bar  to  the  action.  Fallowes  v. 
Taylor,  7  T.  R.  475. 

But  it  is  said  that  these  bonds  were  given  without  any  actual 
ctmsideration,  the  president,  as  it  is  alleged,  having  no  author- 
ity to  dispose  of  the  land.  What  of  that  T  The  declaration  does 
not  state  of  whom  the  purchase  was  made,  or  by  what  authority 
the  sale  took  place,  that  they  were  purchasers  of  the  lands,  and 
that  they  gave  the,  bonds  voluntarily,  according  to  the  terms  of 
the  sale.  NeiQier  of  these  questions,  then,  can  be  raised  under 
tJie  demurrer  of  the  defendants,  and  could  not  have  been  the 
foundation  of  the  judgment  given  in  their  favor. 

Having  disposed  of  the  fourth  and  fifth  special  causes  of  de- 
murrer, we  will  now  inquire,  in  their  order,  whether  or  not  the 
JQ4^^C9it  which  was  given  can  be  sustained,  upon  either  of  the 
other  alleged  groonds. 

The  first  is,  ' '  that  there  is  no  sufficient  averment  in  the  pro- 
ceedings showing  the  citizenship  or  place  of  abode  of  the  plaintiff, 
or  that  he  is,  by  reason  of  the  nature  of  his  place  of  abode  and 
citizenship,  entitled  by  law  to  maintain  this  suit."  This  cannot 
justify  the  judgment,  because  it  is  demorring  in  abatement.  In 
such  a  case  the  plaintiff  is  entitled  to  final  judgment.  If  the  mat- 
ter of  abatement  be  extrinsic  the  defendant  must  plead  it.  If 
intrinsic,  the  court  will  act  npon  it,  npon  motion,  or  notice  it  of 
themselves.  Dockminique  v.  Davenant,  Salk.  220.  But  it  does 
not  follow,  because  a  demmrer  in  abatement  cannot  be  available 
for  the  defendant,  that  it  is  to  be  rejected  altogether  from  the 
pleading,  if  tendered  in  proper  time.    It  will  be  received,  but 
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being  erroneously  put  in,  it  entitles  ihe  plaintiff  to  final  judgment, 
BO  that  for  thia  reason  the  judgment  of  the  court  below  woold 
have  to  be  reversed. 

Perhaps  the  best  exposition  of  this  point  of  pleading  anywhere 
to  be  found  is  that  given  in  Pumiss  et  aL  v.  Ellis  and  AU^  in 
2  Brockenbrough's  Reports,  17,  by  Chief  Justice  Marshall.  He 
says :  ' '  The  cases  quoted  to  show  that  the  demarrer  is  not  good 
do  not  show  that  even  in  England  it  oug^t  not  to  be  received,  if 
tendered  in  proper  time.  In  5  Bae.  Ab.  459,  it  is  said  if  a  de- 
fendant demur  in  abatement  the  court  will,  notwithstanding, 
give  a  final  judgment,  because  there  cannot  be  a  demurrer  in 
abatement.  This  does  not  prove  that  the  demurrer  shall  be  re- 
jected, but  that  it  shall  be  received,  and  that  the  judgment  upcm 
it  shall  be  final.  A  judgment  on  a  plea  in  abatement,  or  on  a  de- 
murrer to  a  plea  in  abatement,  is  not  final,  but  on  a  demurrer 
which  contains  matter  in  abatement  it  shall  be  final,  because  a 
demmrer  cannot  partake  of  the  character  of  a  plea  in  abate- 
ment. Salk.  220,  is  quoted  by  Bacon,  and  is  to  the  same  purport, 
indeed,  in  the  same  words.  These  cases  show  that  a  demurrer, 
being  in  its  own  nature  a  plea  to  the  action,  and  being  even  in 
form  a  plea  to  the  action,  shall  not  be  considered  as  a  plea  in 
abatement,  though  the  special  cause  alleged  for  demurring  be 
matter  of  abatement.  This  court  will  disregard  these  special 
causes,  and,  considering  the  demurrer  independently  of  them, 
will  decide  upon  it  as  if  they  had  not  been  inserted  in  it."  And 
then  the  chief  justice  adds,  in  respect  to  the  particular  case  then 
in  hand,  thnt  "th<.-se  cases  go  far  to  show  that  the  eonrt  would 
overrule  the  demurrer,  and  decide  the  cause  against  the  party 
demurring,  not  that  it  should  be  expunged  from  the  plcadii^a." 

The  second  ground  of  special  demurrer  ia  that  the  plaintiff 
shows  no  title  to  the  bonds  or  obligations  sued  on,  nor  such  an 
interest  in  the  suit  as  will  authorize  him  to  maintain  an  action 
on  the  same.  Neither  fact  stated  is  a  matter  of  form,  and  can- 
not, therefore,  be  a  cause  for  a  special  demurrer.  But  taMng 
them  as  matters  of  substance,  the  insertion  of  them  in  the  plain- 
tiff's declaration  is  not  necessary  to  show  his  ri^t  to  sue  and 
recover  upon  these  bonds,  or  material  for  the  defendants  in  their 
plea.     This  objection  will  not  avail  to  sustain  the  judgment. 

The  remaining  objection  to  be  considered  is  tlie  third  in  order 
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stated,  and  may  be  as  briefly  and  as  satisfactorily  disposed  of  as 
some  of  the  rest  have  been.  It  is  that  the  parties  for  whose  nse 
the  suit  is  brought  are  not  named,  who,  by  the  laws  of  Misffls- 
sippi,  are  the  real  plaintiffs  and  responsible  for  costs.  We  remarii 
that  for  whose  use  the  bonds  were  taken  is  not  recited  as  personal 
to  any  of  the  Choctaw  orphans,  bat  as  an  ag^egate  for  all  such 
as  were  entitled  to  lands  under  the  nineteenth  article  of  the  treaty. 
The  demurrer  admits  that  the  bonds  were  so  made  by  the  defend- 
ants, and  that  the  recital  in  the  declaration  is  as  the  fact  is  ex- 
pressed in  the  bonds.  The  inqoiriee,  then,  into  who  are  individ- 
nally  the  orphan  children  residing  in  the  Choctaw  nation,  or  who 
by  name  are  entitled  to  a  quarter-section  of  land,  or  any  such 
averments  in  the  plaintiff's  declaration,  were  not  necessary  to 
entitle  him  to  recover,  and  could  not  be  shown  cither  as  a  cause  of 
special  demurrer  or  be  urged  under  a  general  demurrer  to  pre* 
vent  a  recovery  in  this  esse. 

All  of  us  are  of  the  opinion  that  there  is  nothing  in  the  causes 
of  demurrer  which  were  shown  in  argument,  or  in  the  speciat 
causes  assigned,  to  sustain  the  demurrer;  and  thinking,  as  we  all 
do,  that  Tiothing  has  been  shown  to  lessen  the  obligation  of  the 
defendants  to  pay  these  bonds  or  tkeir  liability  to  be  sued  for  them 
at  law,  we  shaU  ^rect  the  judgment  of  the  court  below  to  be  re- 
versed with  costs,  and  shall  order  the  cause  to  be  remanded  to 
the  district  court  with  directions  to  that  court  to  enter  judgment 
in  this  case  (principal  and  interest)  for  the  plaintiff  in  that  court. 


Of  Special  Traverses* 

STATE  EX  REL.  BARRELL  ET  AL.  v  CHRISTMAN  ET  AL. 

5  Iitd.  126.    1850. 

Appeal  from  the  Boone  Circuit  Court 

Pesieins,  J.  Debt  upon  an  administrator's  bond  against  him 
and  his  sureties.  The  plaintiff  is  The  State  upon  the  relation  of 
Barrell  and  Hannah.  The  defendants  are  John  Christman,  John 
H.  Nelson,  Simon  Enunert,  Samuel  Miller,  David  Bush,  William 

•See  Sec.  1646  et  «eq»  VoL  10,  Cyclopedia  of  Law. 
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D.  Porter,  Caleb  Osbom,  and  John  Porter.  Tlw  date  of  the  bond 
ia  aUeged  to  be  the  29th  September,  1838.  John  Chrisbnan  is  the 
adminiatrator,  and  upon  the  estate  of  John  Qalvin,  deceased.  The 
condition  of  the  bond  is  stated  in  the  declaration ;  and,  according 
to  that  statement,  is  in  the  usual  form  of  an  administrator  'a  bon± 
The  declaration  alleges  that,  in  April,  1840,  Barrell  and  Hannah 
obtained  a  judgment  against  Christman  as  administrator,  upcHi 
a  debt  dne  from  Qalvin;  and  that  an  execution  upon  it  was  re- 
tamed,  no  goods,  etc,  of  the  deceased  Qalvin's  estate.  It  thai 
assigns  four  breaohes  of  the  condition  of  the  bond  by  Christman. 
The  first  is  that  he  had  received  large  amonnts  of  the  effects  of 
Galvin  with  which  he  should  have  paid  sn<^  judgment,  but  that 
he  had  wasted  them,  etc.  The  other  breaches  need  not  be  stated. 
The  defendants  pleaded  separately,  and  filed  in  the  a^r^ate 
fifty-one  pleas.  The  case  went  off  upon  demnrrer  in  favor  of  the 
defendants;  and  we  shall  find  it  neceasary  to  state  but  one  of 
the  pleas  in  determining  uprai  the  oorreotness  of  the  dedsiaa 
below. 

Tke  eighth  plea  of  TPiUiam  Z>.  Porter  wot  at  foUotos:  "The 
said  defendant  sayt  actio  non,  because  he  says  that  the  said  John 
Christman,  on  the  2Sth  Septanber,  1838,  iat  the  vacation  of  the 
Boone  probate  court,  took  out  special  letters  of  administration  on 
the  estate  of  one  John  Qalvin,  deceased;  and  the  said  supposed 
writing  obligatory  in  the  plaintiff's  declaration  set  forth,  was  tke 
supposed  bond  of  tke  said  John  Christman,  and  the  other  defend- 
ants herein,  for  the  faithful  discharge  of  suck  duties  as  tuck  ad- 
ministrator; and  the  said  Boone  probate  court,  at  its  session  next 
ensuing  the  date  of  said  bond,  did  not  confirm  the  said  apecitU 
letters  of  admijiistration,  nor  continue  said  bond.  And  the  said 
defendant  avers  that,  from  the  29th  September,  1838,  uniH  M« 
end  of  the  next  session  of  the  nod  probate  court  thereafter  en- 
suing, the  said  John  Christman  was  not  guilty  of  any  of  the  said 
supposed  breaches  of  the  conditions  of  said  bond.  "Wiihout  ikit, 
— that  the  said  John  Christman  was  the  administrator  of  tke 
goods,  chattels,  rigkta,  etc.,  of  the  estate  of  the  said  John  Oalvvi, 
deceased,  at  any  time  after  the  end  of  the  session  of  the  Bootu 
probate  cowl  next  succeeding  the  said  29lk  September,  1838; 
and  this,"  eto. 
To  this  plea  the  plaintiff  replied,  gmng  a  nminte  histoiy  of 
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Christman's  vaeBtion-appoiDtment,  and  ayerred,  "that  the  said 
John  Christman  imder  and  b7  Tirtne  of  aaid  appointment,  took 
upon  himself  the  harden  of  said  administration,  and  possessed 
himself  of  the  goods,  etc.,  of  said  estate,  and  proceeded  to  make 
an  inventray,  etc.,  thereof  (the  said  John  Porter  assisting,  etc.) ; 
and  afterwards,  and  before  the  term  of  said  probate  coort  next 
enaning  his  said  appointment,  said  Christman  caosed  said  in- 
Tentor7,  etc.,  to  be  filed  in  the  office  of  said  clerk  of  said  probate 
coort ;  and  at  the  term  of  said  coort  next  ensuing  said  appoint- 
ment of  Chrisbnan,  to  wit,  at  t^  November  t«rm,  1S38,  said 
coort  (whereof  Samuel  McLean  continued  to  be  judge,  and  who, 
as  such  in  vaeatitm,  approved  said  Christman's  bond)  made  no 
order  of  record  in  relation  to  said  appointment  and  said  bond ; 
nor  did  the  said  court,  at  aaid  November  term,  1838,  or  at  any 
other  term  ever  recall  or  set  aside  the  appointment  of  said 
Christman  or  disapprove  of  said  bond,  or  appoint  any  other  ad- 
ministrator of  said  estate,  or  make  say  other  appointment  of 
said  Christman,  as  such  administrator;  nor  was  any  other  or 
different  administration  of  said  estate  ever  granted,  than  said 
appointmait  of  said  Christman  as  aforesaid  made ;  nor  was  any 
other  security  ever  given  by  or  on  behalf  of  said  Christman  in 
the  premises,  than  the  bond  aforesaid,  and  aaid  plaintiff  furth- 
er avers  that,  by  virtoe  of  said  vaeation-appcontment,  Christ- 
man  continued  to  act  as  administrator  for  many  years  after  aaid 
November  term,  1838,  and  made  reports  of  his  doings  as  such 
to  said  probate  court,  which  said  court  received  and  acted  upon, 
and  further  dealt  with  and  treated  said  Christman  as  administra- 
tor as  aforesaid,  under  and  by  virtue  of  his  said  vacation-appoint- 
ment, and  after  the  aaid  November  term,  1838 ;  and  while  said 
Christman  so  continued  to  act  as  such  administrator,  onder  his 
aaid  appointment,  he,  the  said  Christman,  committed  the  griev- 
ances, etc.,  complained  of,  etc.,  which  the  plaintiff  is  ready,"  etc. 

To  this  replication  a  demurrer  was  sustained,  and  final  jadg- 
mests  given  for  the  defendants. 

The  replication  was  to  several  pleas,  all  similar  to  the  one  we 
have  set  out,  and  what  we  diall  My  will  apply  to  all  of  said 
pleas. 

The  plea  in  qoestitm  waa  drawn  with  an  eye  to  the  following 
provisions  of  the  Beviaed  Statutes  of  1638,  p.  178,  s.  18 :    "  When 
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any  person,  shall  die  iatestate  in  the  vacatitm  of  Baid  eomt 
(probate  court),  and  hiB  or  her  estate  is  in  saoh  condititxi  as  to 
require  the  immediate  care  of  some  person  of  oompetent  in- 
tegrity and  ability,  it  shall  be  lawfol  for  ihe  cleric  of  snch  eooit, 
in  the  oounty  in  which,  by  the  conditioiis  of  this  act,  adminiaba- 
tion  shall  be  granted,  to  grant  some  eadi  persoa  i^>eeial  letters  of 
administration  on  the  estate  of  the  said  deceased  nutil  the  next 
ensoing  seeraon  of  said  coort."  "Provided,  that  such  coort,  at 
its  next  ensoing  sessitm  after  the  granting  of  sndi  special  letten 
of  administration,  at  its  discretion,  may  confirm  or  revoke  the 
S8m« ;  and  if  such  ooort  shall  confirm  the  granting  of  said  letters, 
it  may,  at  its  cUscretioo,  cither  continue  the  bond  taken  as  afore- 
said by  said  olerk,  or  require  such  administrator  to  renew  said 
bond,  conditioned  as  af  i»esaid ;  and  if  such  court  shall  revoke  such 
letters,  it  shall  proceed  to  grant  g^eral  letters  of  administration 
to  such  penaa  or  persODs  as  are  or  m^  be  legally  entitled  to 
the  same." 

The  pi«a  it  what  it  caUtd  a  tpseiai  traverae,  and  itt  indmcement 
mutt  he,  m  tubttance,  a  tufftdent  antwer  to  the  declaration, 
thmtgh  not  a  direct  denial,  nor  yet  a  confetsion  and  avoidance 
of  it,  and  the  traivene  with  which  it  condudea  mutt  go  to  a  ma- 
terial point  whiek  wiU  try  the  m&ita  of  the  came.  We  thini 
this  subttantially  such  a  plea.  The  declaration  goes  upon  a  gen- 
eral appointment  at  administrator,  and  aUeges  breaches  occurring 
nearly  two  years  subsequent  to  the  appointment.  The  plea,  M 
its  inducement,  states  the  (^pointment  to  be  a  special  one,  made 
by  the  derk  in  vacation,  to  continue  tiU  the  next  term  of  the  court; 
that  the  appointment  was  not  confirmed  at  that  time  and  fAot  no 
breach  occurred  prior  tk&^eto.  Now,  at  the  derk  had  only  pow- 
er to  make  an  appointment  that  t^undd  continue  tUl  the  next  tern 
of  court,  on^  at  that  made  was  not,  according  to  the  plea,  eon- 
firmed  at  that  term,  it  would  seem  that  Christman  could  not  have 
been  administrator  of  taid  estate  at  the  time  he  alleged  mid-ad- 
ministration took  place;  and  if  not,  his  sureties  could  not  be  Ua- 
He  for  it.  As  to  the  traverse,  it  denies  directly  that  Chrittman 
was  admitustrator  at  the  time  of  the  commission  of  the  alleged 
breaches.  The  decision  of  that  question  would  certainly  deter- 
mine the  merits  of  the  cose.  It  has  been  objected  that  the  special 
traverae  was  not  fht  proper  plea  to  have  been  adopted  on  this 
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occasion;  that  it  should  have  been  a  nmpls  traverse  of  the  fact 
thai  Christttum  was  administrator  at  the  time  of  the  dlieged 
breaches.  Suppose  this  to  be  true,  as  to  which  we  give  no  opin- 
ion. 8tHl,  as  the  idea  adopted  that  very  traverse,  the  inducement 
can  be  regarded  as  nothing  worse  than  surf^usage,  which  does 
not  vitiate  on  general  demurrer,  as  upon  which  we  maist  decide 
upon  this  plea. 

'  The  pladntiff,  then,  not  seeing  fit  to  demur  to  the  ^sa  specially, 
and  it  being  good,  as  we  have  seen,  upon  general  demurrer,  what 
course  was  left  him  to  pursue  in  regard  to  itt  Stephen,  in  his 
work  on  Pleading,  p.  189,  says:  "As  the  i-nducemeni  of  a  special 
traverse,  when  the  denwl  under  the  absque  hoc  is  sufficient,  con 
neither  be  traversed  nor  confessed  and  avoided,  it  foUows  that 
there  is,  in  that  case,  no  manner  of  pleading  to  the  inducemeni. 
The  only  way,  therefore,  of  answering  a  good  special  traverse,  is 
to  join  issue  upon  it."  See  aiso  The  Mayor  of  Oxford  v.  Richard- 
son et  at.,  4  T.  R.  437;  and  Benner  v.  EUiot,  5  Blackf.  451.  And 
this  is  but  the  general  rule  as  to  aU  good  traverses.  There  cannot 
be  a  traverse  upon  a  good  traverse,  and  there  cannot  be  a  confes- 
sion  and  avoidance  of  a  good  traverse.  Issue  must  be  taken  on  it. 
In  this  case  suppose  the  defendant  had  simply  tran&ved  the  fact 
that  Christman  was  administrator,  could  it  have  been  possStle 
for  the  plaint^  to  have  confessed  the  fact  that  he  was  not  ad- 

.  ministrator,  and  still  avoided  it  so  as  to  hold  him  UahU  as  being 
administratorf 

It  remauiB  bat  to  detemune  whether  the  replication  in  this  case 
does  take  issue  on  the  plea.  The  plea  ia,  that  Ghristmao  was  not 
administrator  at  the  time  of  the  alleged  breadies.  The  replica- 
tion Bhoold  have  simply  and  directly  joined  issue  upon  it.  It 
does  Dot  do  this,  bat  recites  facts  and  circumstances  going  to 
show  that  Christmaii  was  administrator,  bnt  not  sach,  we  think, 
as,  if  true,  would  establish  the  facrt  The  pr6bat«  court  is  a  court 
of  record.  A  record  of  its  proceedingB  ia  required  by  law  to  be 
kept.  Its  acts  are  evidenced  by  its  records.  It  is  admitted  in 
the  replicatitm  in  this  case  that  the  court  made  no  eotry  of  ree- 
ord  ocmtinning  Christman  in  office,  or  continuing  his  bond  in. 
force.  It  is  not  allied  that  any  such  order  was  announced  by 
the  court,  and  omitted  by  the  clerk  to  be  recorded.  The  appoint- 
ment must  have  been  QODtinued  by  the  court  at  the  term  next 
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after  it  was  made,  or  it  then  expired,  and  no  snbaegTiait  attempt 
to  continue  it  could  avail.  The  only  fact  relied  on  to  evidence 
sueh  continuance  is,  timt  at  said  next  term  ChriHtman  made  re- 
port of  his  doings  to  that  time.  This  he  was  boand  to  do  if  not 
continued.  The  fact,  tlierefore,  is  of  no  importance  to  the  ques- 
tion before  us ;  and  it  will  hardly  be  contended,  we  think,  that 
any  mental  determination  on  the  part  of  the  court,  unrecorded 
and  unannounced,  could  be  taken  as  continuance  of  his  appoint- 
ment. Such  a  doctrine  would  be  too  ^reat  an  outrage  upon  the 
rights  of  the  sureties,  who  would  have  a  right  to  look  to  the  rec- 
ord to  ascertain  the  continoance  or  non-continuance  of  their  lia- 
biUty. 

Another  point  must  be  noticed.  Nelson,  one  of  the  defendants, 
filed  the  following  plea,  verified  by  oafli,  vix : '  'that  the  said  sup- 
posed writing  obligatory  in  the  declaration  mentioned,  was  ^gned 
by  him  upon  condition  that  twelve  or  fifteen  other  good  men 
signed  it,  which  was  not  done;  and  that  unless  said  number  of 
persons  did  agn  it,  it  was  sot  to  be  considered  his  deed."  De- 
murrer to  the  plea  sustained. 

Thia  plea  admits  the  signature  of  the  bcmd,  and  does  not  deny 
that  the  same  was  delivered  to  the  obligee.  When  so  ugned  and 
delivered  it  became  absolute.  Petersdorf,  vol.  9,  p.  109^  n.,  says, 
"  If  the  delivery  be  to  the  party  himself,  it  is  no  escrow ;  see  Hob. 
246 ;  Cro.  Eliz.  520 ;  for  it  makes  the  deed  absolute.  See  1  Dyer, 
34,  pi.  25."  Pauling  et  al.  v.  United  States,  4  Or.  219,  and  Mom 
v.  Riddle,  5  id.  351,  are  to  the  same  effect.  The  demurrer  to  this 
plea  was  rif^tly  sustained. 

Per  Ctmom.— The  judgment  is  AFFntMxo,  with  ooeis^  etc. 


DIBBLE  V.  DUNCAN. 

2  McLean,  Circuit  Court  for  Ohio,  553.  1841. 

By  the  Goubt  :  This  is  an  action  of  asfmnpaU.  The  dec- 
laration  contained  a  count  on  a  promissory  note,  one  for  goods 
sold  and  delivered,  another  for  money  had  and  received,  etc.  Two 
pleas  were  filed :  First,  the  general  issue ;  and,  secondly,  Duncan 
pleaded  that  he  was  not  a  joint  maker  with  the  said  Converse 
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and  Birkey  of  said  promiasory  note,  nor  vraB  be  in  anywise  in- 
terested in  the  Bobject-matter  of  said  contract,  bnt  that  his  name 
was  placed  upon  said  promissory  note  as  an  indorser  merely  and 
^arantor  of  the  payment  of  the  same. 

The  plaintiffs  demurred  to  this  plea,  and  assigned  three  oa%ises 
of  demurrer  as  follows:  First,  That  the  i^ea  (onounts  to  the  gen- 
eral issue.  Second.  It  states  a  conclusion  of  law.  Third.  If  the 
facts  alleged  be  true  they  constitute  tm  bar. 

It  may  be  admitted  that  the  matters  set  up  in  the  plea  might  be 
proved  under  the  general  issue,  but  it  does  not  follow  that  the 
special  plea  is  therefore  improper.  In  the  action  of  assumjjsit 
there  are  many  defenses  which  may  be  pleaded  specially  or  given 
in  evidence  under  the  general  issue.  Of  this  character  are  all 
sQoh  matters  as  go  to  discharge  the  action,  such  as  infancy,  a  re- 
lease, want  of  consideration,  accord  and  satisfaGti<Hi,  foreigu  at- 
tachment, or  that  a  higher  secnrity  had  been  given,  payment,  etc. 

A  specvd  plea  which  amounts  to  the  general  issue  is  bad,  ttfid, 
therefore,  a  special  plea  must  give  express  or  implied  color  to  the 
plaintiff's  right,  and  not  deny  it,  as  is  done  by  the  general  issue. 
By  the  Reg.  Oen.  HU.  T.  4  W.  4,  aU  Tnatters  in  defense  in  Eng- 
land, except  a  denial  of  the  promise,  are  now  required  to  be 
pleaded  specially,  and  this  is  justly  considered  a  great  improve' 
ment  in  the  rules  of  pleading. 

The  plea  in  this  case  admits  the  signature  of  the  defendant  on 
the  note,  but  alleges  that  it  waa  placed  there  aa  a  security  and  not 
as  principal.  And  this  is  admitted  by  the  demurrer.  Now  if  the 
defendant  Duncan  undertook,  as  a  guarantor,  to  pay  the  note, 
and  not  as  pnneipal,  he  can  only  be  made  liable  in  the  character 
he  assumed.  As  guarantor  he  waa  entitled  to  notice,  and  it  is 
incumbent  on  the  plaintiffs  to  show  that  they  have  used  legal  dil- 


The  plea  gives  color  to  the  ^intiff's  right,  and  it  therefore 
does  not  amount  to  the  general  issue.  As  regards  the  present 
action,  the  effect  of  the  plea,  if  true,  may  be  the  same  as  the  gen- 
eral issue;  but  the  form  is  substantiaUy  different.  In  many  cases 
it  is  advisable  to  plead  specially  rather  than  to  give  the  facts  in 
evidence  under  the  general  issue,  as  it  may  narrow  the  grounds 
of  defense.  The  plaintiffs  are  cdUed  upon  either  to  admit  or 
deny  the  special  matter  fAeaded. 
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In  pleading,  facts  otdy  are  to  "be  stated,  and  not  arffumentt  or 
infereiKes,  or  matter  of  law.  Should  a  matter  of  law  be  stated 
it  may  be  regarded  at  aurpluaage.  It  u  not  perceived,  however, 
that  the  above  plea  is  Uable  to  this  objection,  1  Chitt  PL  245 
(ed.  1837) .  In  the  cose  of  Bright  t.  Carpoiter  et  al.,  9  Ohio,  139, 
it  was  held  "that,  vhere  a  stranger  to  a  promiaBoiy  note  indorae 
it  in  blank  at  the  time  of  maldng  it,  the  payee  of  that  note  may 
sue  him  with  the  maker  as  a  joint  maker  of  the  note,  and  he  is 
entitled  to  the  privileges  of  a  sare^. ' ' 

"That  SQch  blank  indorsement  may  be  filled  at  any  time  in 
form  to  oblige  the  indoreer  as  principal,  or  the  eoart  may  regard 
it  as  so  fiUed  up.  And  that  proof  was  admissible  to  show  the  in- 
tention of  the  parties  as  to  the  extent  of  the  indorsee's  liabili^." 

And  in  Dean  v.  Halt,  17  Wend.  214,  "where  a  note  was  made 
by  A.,  payable  to  B.,  or  bearer,  C.  indorsed  it,  and  an  action  was 
brought  by  a  third  person  claiming,  by  transfer  from  B.,  charg- 
ing C.  as  maker  of  the  note,  it  was  held  on  demurrer  that  the  dec- 
laration was  bad." 

"It  seems  that  where  an  indorser  to  snch  a  note  is  privy  to  the 
ecHisideration  he  may  be  charged  directly  as  maker  or  as  indorser, 
and  that  a  bona  fide  holder  m^,  in  all  cases,  write  a  bill  of  ex- 
change over  the  name  of  the  indorser,  or  fill  up  the  tdank  in  any 
form  consistent  with  the  intent  of  the  partieft ' ' 

It  is  objected  to  the  plea  that  it  does  not  all^^  the  defendant 
signed  the  note  as  guarantor  after  its  executicm.  The  plea  states 
.  that  the  defendant  was  not  in  anywise  interested  in  the  subject- 
matter  of  the  contract,  but  that  he  signed  it  as  guarantor.  This, 
we  think,  is  sufficient.  It  shows  that  t^e  undertaking  of  the  de- 
fendant was  collateral,  and  that  he  cannot  be  saed  as  principal. 

It  may  be  doubted  whether,  on  general  principles,  evidence  is 
admi^ble  to  show  that  the  defendant  is  surety  when  by  the  terms 
of  the  note  he  appears  to  be  a  principal.  In  Laeton  v.  Peat,  2 
Campb.  N.  P.  185,  it  was  held  that  an  acceptor  of  a  bill  of  ex- 
change might  show  that  he  was  merely  on  accommodation  ac- 
ceptor. And  nnder  this  authority  the  case  of  CoUett  v.  Hai^ 
3  Campb.  281,  was  decided ;  but  these  cases  were  overruled  in  the 
case  of  Fcntnm  v.  Pocock,  5  Taunt  192.  In  Bees  v.  Berrington, 
2  Vee.  Jun.  540,  Lord  Loughborough  s&ys,  where  two  are  bound 
jointly  and  severally,  the  surety  cannot  aver  by  pleading  tJiat  he 
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jg  bound  as  aniet?;  and  to  this  effect  is  the  case  of  Qatrett  t. 
Jull,  Selwyn,  N.  P.  393, 

It  is  not  important  tm  what  part  of  the  note  a  goarantor  shall 
stgQ  bis  name.  It  may  be  placed  on  the  back  or  face  of  the  note ; 
and  the  intent  with  which  the  name  was  indorsed,  it  would  seem, 
might  be  shown  by  parol  There  coold  be  no  doubt  of  this  if  the 
effect  of  the  indorsement  was  in  itself  doobtfnl,  and  the  note  was 
in  the  hands  of  the  payees.  This  would  be  in  explanation  of  the 
indoisement,  and  not  against  its  terms  or  legal  efFect. 

As  appears  from  the  plea,  the  defendant  Duncan  was  not  privy 
to  tlie  consideration,  and  tiie  case  in  Wendell,  above  cited,  sus- 
tains the  plea. 

The  decision  from  the  Ohio  reports,  in  the  admission  of  parol 
evidence,  may  have  been  influenced  by  a.  statute  which  requires  an 
^eeution  to  be  levied  first  on  the  property  of  the  principal. 

'Up<Hi  the  ^ole,  we  think  tliat  tiie  demurrer  to  the  plea  must 
be  OTBBOUD. 
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